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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CAMILLE C.,1 Case No. 5:19-cv-01640-AFM

Plaintiff,
MEMORANDUM OPINION AND
ORDER REVERSING AND
ANDREW M. SAUL, REMANDING DECISION OF

Commissioner of Social Security, THE COMMISSIONER

V.

Defendant.

Plaintiff filed this action seeking reswv of the Commissioner’s final decisic
denying her applications for disability insace benefits and supplemental secu
income. In accordance with the Court’s casmagement order, the parties have f
briefs addressing the merits of the disputed issues, and the matter is now re
decision.

BACKGROUND

On May 16, 2016, Plaintiff filed a Title Il application for a period of disabi

and disability insurance benefits. On June2016, Plaintiff also filed a Title XV

1 Plaintiff's name has been paitjaredacted in accordance wikederal Rule of Civil Procedur
5.2(c)(2)(B) and the recommendation of then@attee on Court Administration and Ca
Management of the Judicial Conference of the United States.
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application for supplemental security incaniBoth applications alleged disabili
beginning January 20, 2014. Plaintiff's dipptions were denied initially and upd
reconsideration. (AR 13033, 139-143.) A hearing togiace on August 15, 201
before an Administrative Law JudgéALJ”). (AR 33-67.) Plaintiff, who was

represented by counsel, and a vocational expert (“VE”) testified at the hedring.

In a decision dated September 13, 2Gh8,ALJ found that Plaintiff suffere
from the following severe impairments:iifomyalgia; migraines; left shouldg
impingement and history of rdata cuff tear, status postrthroscopic subacromi:
decompression in December 2013; histofgerebrovascular accident (CVA) wi
residual left-sided weakness; and restretlung disease as a residual effect
pneumonia in early 2018.” (AR 17.) After finding that Plaintiff’'s impairments
not meet or equal any listed impairmahe ALJ assessed Plaintiff with the residt

functional capacity (“RFC”) to perform “lightvork . . . except as follows: must u

a hand-held assistive device in one hand whalking with the other hand available

to carry small articles like docket filesdigers, and small tools; occasionally perfg
postural activities except wer climb ladders, ropes, @caffolds; no reachin
overhead with the non-dominant left uppextremity; and avoid concentrats
exposure to extreme cold, extreme heapiratory irritants such as fumes, odg

dusts, gases, and poor ventilation, and hazards such as unprotected heigh

bodies of water, and moving mechanical patt equipment, tools, or machinery.

(AR 20-21.) Relying on the testimony of the VE, the ALJ concluded Plaintiff
able to perform her past relevant woflRR 26-27.) Accordingly, the ALJ foun
Plaintiff not disabled. (AR 27.)
The Appeals Council subsequently denidintiff’'s request for review (AR
1-5), rendering the ALJ’s decision thiral decision of the Commissioner.
DISPUTED ISSUES
(1) Whether the ALJ properly discounted Plaintiff's subjective complaint
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(2) Whether the ALJ properly assesdad Hedy Loa’s (treating physiciar
opinion.
(3) Whether the ALJ fully anthirly developed the record.
STANDARD OF REVIEW

Under 42 U.S.C. § 405(g),ithCourt reviews the Comissioner’s decision t(
determine whether the Commissionefiadings are supported by substant
evidence and whether the propegdk standards were applieBee Treichler v
Comm’r of Soc. Sec. Admin/75 F.3d 1090, 1098 (9tGir. 2014). Substantia

evidence means “more than a meréntita, but less than a preponderance.

Lingenfelter v. Astrue504 F.3d 1028, 1035 (9th Cir. 200%ubstantial evidence
also “such relevant evidence as a reabten mind might accept as adequate
support a conclusion.td. Where this evidence “carmeasonably support eithg
affirming or reversing a decision, we magt substitute our judgment for that of t
Commissioner.1d. In making this determinatiothe Court must consider the reco
as a whole — weighing evidence that suppad well as evidence that detracts fr
the ALJ's determinationd.
DISCUSSION

Plaintiff contends that thALJ erred in not fully crediting Plaintiff's testimon

)

ial

y

regarding her pain and subjective limitati@msl hence erred in assessing Plaintiff's

RFC. (ECF No. 19 at 4, 8-11.)

A. Plaintiff's Subjective Complaints

Plaintiff testified that she stopped wonky due to her fiboromyalgia, arthriti
and the consequences of her stroke in 20AR 41-42.) She specified that cold
temperatures, sucks a cold office temperature, wersher pain. (AR 41.) Plaintif
explained that, before leaving her former jebe “tried everything” to decrease |

pain including putting a heater underr ltesk, having a blanken her lap, ang

wearing long sleep sweaters under herhast (AR 42.) Plainti takes medications

for the fibromyalgia and has receiveahultiple injections. (AR 46.) Sh
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acknowledged that these treatments help “a hitldout not a lot,’and she still “can’t
do very much.” (AR 46.) Plaintiff testified #t she has daily migraines and, when
migraines get especially seedgwice a month, she “nd function, period.” (AR 48.)
Plaintiff has received injections in her neck for the migraines. (AR 48.)

Plaintiff also testified that her legs tnt a lot,” and she uses a cane becq
“[iIf I don't use it, | fall. I've had multiple fallings” sige the stroke. (AR 42.) At th
hearing, Plaintiff wore a boot to protdbe sprained ankle shhad acquired from
recent fall. (AR 42.) Plaintiff testified ghcannot do any housework since she “c:
carry anything or push anything.” (AR 33Vhen showering, Plaintiff's husbar
stays in the room with her so she “woslip and fall,” and she uses a showerh
with a removable nozzle and a shower cH&R 43-44.) Plaintiff explained that sh
cannot put on a bra or shirt by herself a@nglssing has becoriearder and harder,
especially “in the past two years.” (AB4.) Plaintiff mentioned she experienc
numbness in both of her hands and feAR (46.) Plaintiff explained her hang
“freeze up,” so she does not use her patar “at all.” (AR 48.) Plaintiff alsg
mentioned she cannot write as much as wbed to — specifying that she loved
write letters/invitations for friends but do’t do that anymore.” (AR 48.) Plainti
also stated that, since her stroke, her memory has continuously declined. (AR
46-47.) Plaintiff noted that she is “very litad” in how much she can drive due
weakness in the left side of her bodgd her forgetfulness. (AR 40.) Plaint
described that she only leaves her housest@iweek when her husband takes he
“Walmart or to my man’s house.” (AR 40-41.)

Plaintiff further testified that, after teiag her left shoulder’s rotator cuff, sh
can experience excruciating pain all dayhigr shoulder, canndift her arm above
her shoulder, and cannot fully extend laem in front of her. (AR 44-46.) Plaintif

also noted that she sometimes gets shortness of breath, which started after |

the hospital for three weeks with pneama/respiratory failure. (AR 42, 49-50Q.

Plaintiff mentioned she has mental healtbues (such as depression) but that
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mental health is being treated andh keeping her from working. (AR 51, 24{,

ECF No. 19 at 10.)

B. Relevant Law

Where a claimant has presented objecthnezlical evidence of an underlyir
impairment that could reasonably bgected to produce pain or other sympto
and the ALJ has not made affirmative finding of malingering, an ALJ must provi
specific, clear, and convincing reasons befefecting a claimant’s testimony abg
the severity of her symptombrevizo v. Berryhill 871 F.3d 664, 678 (9th Cir. 201
(citing Garrison v. Colvin 759 F.3d 995, 1014-1015 (9th Cir. 2014)). “Geng

findings [regarding a claimant’s credibilit@re insufficient; rdner, the ALJ mus

identify what testimony is not credible amthiat evidence undernes the claimant’s

complaints.”Burrell v. Colvin 775 F.3d 1133, 1138 (9th Cir. 2014) (quotlwster
v. Chater 81 F.3d 821, 834 (9th Cir. 1995)). The A& findings “must be sufficiently

specific to allow a reviewing court to conde the adjudicator rejgeed the claimant’s

testimony on permissible grounds and did adbitrarily discreit a claimant’s
testimony regarding painBrown-Hunter v. Colvin806 F.3d 487, 493 (9th Ci

2015) (quotindgBunnell v. Sullivan947 F.2d 341, 345-346 {(9Cir. 1991)) (en banc).

Factors an ALJ may consider includ®nflicts between the claimant
testimony and the claimant’s conduct —Is@&s daily activities, work record, or §
unexplained failure to pursue or follow tteent — as well as ordinary techniques
credibility evaluation, such asternal contradictions in ghclaimant’s statements ar
testimony.See Ghanim v. Colvji763 F.3d 1154, 1163 (9tir. 2014). In addition
although an ALJ may not disregard a clamts testimony solely because it is n
substantiated by objective dieal evidence, the lack of medical evidence is a fa
that the ALJ can consider in Kiag a credibility assessmeiurch v. Barnhart400
F.3d 676, 680-681 (9th Cir. 2005).
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C. Analysis

The ALJ “[found] that the claimant’snedically determiable impairments

could reasonably be expected to causedleged symptomsind did not make
finding of malingering. (AR 223.Nonetheless, the ALJ determined that Plainti
“statements concerning the intensity, pEece and limiting effects of [he
symptoms are not entirely consistent wtle medical evidence and other evidel
in the record for the reasons explained is ttecision.” (AR 25.) The Ninth Circu
has observed that a version of this boilerptaggement is routinely included in ;

ALJ’s decision “as an introduction toghALJ’s credibility determination” afte

which the ALJ will “typically identify whatparts of the claimant’s testimony were

not credible and why.Treichler, 775 F.3d at 1103. Here, to support the conclu:
that Plaintiffs testimony should bdully credited, the ALJ relied upo
(i) inconsistency between the objective dieal record and Plaintiff's subjectiV
claims, (ii) Plaintiff's Social Security Administration (“SSA”) field office intervie)
(ii) Plaintiff's daily activities, and (iv) Rdintiff's demeanor at her hearing. (AR 2
26.)

Objective Medical Evidence Incos$ent with Subjective Claims

The ALJ concluded that Plaintiff suffei®om the severe medical impairme
of fiboromyalgia. (AR 17.) Neertheless, he determinedat Plaintiff's subjective
complaints were inconsistent with the aineal record, which contained many norn
and mild clinical exam findings. (AR 22.)

Generally, inconsistency or contradictiovith the medicalecord can be

sufficient legal basis for rejectimgclaimant’s subjective testimongee Carmicklg

v. Comm’r, Soc. Sec. Admih33 F.3d 1155, 1161 (9thir. 2008). However, the

Ninth Circuit has recognized that “theere no laboratory tests to confirm t
diagnosis [of fibromyalgia],and fibromyalgia “is diagnosed ‘entirely on the ba
of patients’ reports of paiand other symptoms.Revels v. Berryhi)l874 F.3d 648
656, 666 (9th Cir. 2017). Thus, the Ninthr€iit instructs that “[ijn evaluating
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whether a claimant’s [RFC] renders thatisabled because of fioromyalgia, t
medical evidence must be construetight of fiboromyalgia’s unique symptoms ar
diagnostic methods . . . . Thalure to do so is errorRevels 874 F.3d at 662.

To support his determination that theedical record was inconsistent w
Plaintiff's subjective complais, the ALJ cited to Plainfis visits with Dr. Gregory
Northrup, Dr. Hedy Loa, rad Azusa Pain Managemeftain specialist). Dr. Lod
Plaintiff's treating physician, noted th&laintiff has fiboromyalgia and referreg
Plaintiff to a specialist for pairtreatment. (AR 384.) Dr. Northrop (Riss
Orthopaedic Group) operated on Plaintiff'srtaotator cuff (left shoulder) but di
not treat her fiboromyalgiaSgeAR 404 (“I encouraged hdo see her former pai

management physician in Wesbvina. | will continugto refill the Norco for now

but | expect at some point this will Ibeérned over to a paimanagement physicign

as she is taking Norco not just for reroulder but for multiple joint complaint

which seem to be cold related)’)Moreover, on a page the ALJ cites
demonstrating “normal musculosk&le and neurological” exam finding
Dr. Northrup reported: “Musculoskeletal: Peas — Joint Pain, Joint Stiffness a
Muscle Pain” and “Neurological: Prexsst — Numbness and Stroke.” (AR 404.)
Azusa Pain Management (“APM”) treat&daintiff for her fioromyalgia and
in each progress report, listed fiboromyalgad arthritis as part of Plaintiff
“Assessment” as well as her “Past Medical Historf'g(, AR 516, 518.) Thesq
progress reports note that “cold weatheaatbates [Plaintifflspain” and that
Plaintiff has “gen. body pain; fiboromyalgiaE(g, AR 510, 516.) APM recorded th;
Plaintiff's pain “developed gradually seversars ago” and is 720 in severity.”
(E.g, AR 510.) In Plaintiff's “Physical Examation” section, APM repeated]
reported that Plaintiff had “tender points” in her cervical spine, thoracic s
lumbosacral spine, and had “[m]arked tenderness over B Sl joints” in her
(E.g., AR 512);see alsoCarolyn A. Kubitschek & Jon C. Dubirgocial Security
Disability: Law and Procedure in Federal Coft5:71 (2020) (“[Fibromyalgia] i
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diagnosed by a process of exclusion and testing of certain ‘focal tender points’on ti
body for the acute tenderness which is ahtaristic in fibrositis patients.”).

APM treated Plaintiff withpain medication to “heldecrease pain and improvye

ADLSs” but instructed Plaintiff “that attaing a ‘pain free’ condition is not feasibje
or the goal of treatment.E(g, AR 513.) APM prescribedt following medications
to treat Plaintiff's fibromyalgia: Fentanyl, Norco, gabapentin, Fentanyl patch,
Nucynta, and baclofenE(g, AR 510, 514.) APM increased the dosages of these
medications in 2016 and #017. (AR 513, 603, 607.) APllso administered a B Sl
joint injection, trigger point injeatins (TPI) of Plaintiff's bilateral lumbayr
paraspinous, rhomboids, and gluteus museled,cortisone injections in Plaintiffis
hips and shoulders. (AR 514, 603, 639e Reve|s874 F.3d at 667 (doubting that
epidural steroid shots to the neck and Iol&ck are merely “conservative” medigal
treatment). APM also “[a]dvised patient fim PCP for possible psychiatry consult
for depression.” (AR 514)ee Reve|s874 F.3d at 657 (listing memory problems
(“fibro fog”), depression, and anxietiisorder as symptoms of fiboromyalgia).
Citing to medical records from Dr. Northrup, Dr. Loa, and APM, the ALJ
concluded that Plaintiff's subjective symptofiase not entirely consistent with the
medical evidence,” stating: “[T]here are nyavisits in the medical evidence recard
from 2015, 2016, 2017, and 2018 that reportmad exam findings, including mental
status, HEENT, cardiovascular, respirat@gdomen and the extremities. There |are
also many visits in the medical eeilce record that evidence many normal
musculoskeletal and neurologic(e.g., strength, sengat, gait) exam findings
though she has subjective complaintdesfderness.” (AR 22 ifations omitted).)
Yet, as inRevelsthe examination results cited the ALJ are not inconsistent with
“debilitating fiboromyalgia” becase there are no tests tltan confirm fibromyalgia
See Revel874 F.3d at 656, 666. As a result, the mere absence of objective dlinice
findings is not evidence of an inconsistgnath Plaintiff's subjective complaints.
See Benecke v. Barnha879 F.3d 587, 594 (9th Cir. 2004) (“[T]he ALJ erred ir} . .

8
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. relying on his disbelief of [plaintiff's] symptom testimony as well as
misunderstanding of fibromyalgia. The ALerred by ‘effectiely requir[ing]

“objective” evidence for a disease tletides such measurement.” (quot@een-
Younger v. Barnhart335 F.3d 99, 108 (2d Cir. 2003)hence, the cited medici
records — which lack affirmative evidence of fiboromyalgia — do not evids
inconsistencies and do not provide aarl and convincingeason for discountin
Plaintiff's testimony?

Observations of the SSA Interviewer

The ALJ determined that the observations of an SSA interviewer underr
Plaintiff's allegations, noting that the SSéterviewer “did not observe or percei
that the claimant had any difficulty with any functional abilities including

following: hearing, reading, breathing, umstanding, coheregy¢ concentrating

talking, answering, sitting, standing, lkiag, seeing, using hand(s), and writing.

(AR 25.) Plaintiff argues that the obsergeis by this “representative behind
counter . . . have nothing to do with the liatibns to which Plaintiff testified.” (ECI
No. 19 at 8-9.) Significantly, the ALJ naveentified which part of Plaintiff's

testimony he found not credifleand never explained how the interviewe

2 The Commissioner cites cases discussing stibgesymptoms not fully substantiated by t

medical record. (ECF No. 24 at 8yt, “[a] finding that the degreef alleged limitations is not
substantiated by the record is different from a fgdihat it is inconsistent with the record . . .|.”

Mitzel v. Berryhil] 2017 WL 434431, at *3 (W.D. Wash. Feh.2017). Even if the ALJ meant |
say that Plaintiff’'s subjective symptoms are nabstantiated by the recortihe analysis regardin
fiboromyalgia symptoms would be the same dahdt reason alone cannot be a basis for
Commissioner’s conclusion. Because the ALJ’s othasons for rejecting Plaintiff's testimony g
insufficient (as discussed below), the ALJ “may not reject [Plaintiff's] subjective complaints
solely on a lack of objective medical evidencduity corroborate the alted severity of pain.’
See, e.gBunnell 947 F.2d at 345.

3In an earlier portion of the decision, the ALJ states thia]t the hearing,” Riintiff testified “[s]he
cannot . . . write.” (AR 22.) While Plaintiff tesgfd that she does not use her computer, Plai
did not clearly testify that slemannot write. (AR 48.) Plaintiff téiied that both hands can get nun
and “freeze up” but acknowledgedatrher right/dominant hand functi® better than her left an
she can still sew. (AR 43, 46, 4®8Jaintiff also explained that heaymptoms have “[affected]” hg
writing — but not necessarily eliminated it. (AR 48 (“kdsto love to write. Used to love to write
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observations undermined that testimofge Holohan v. Massana@46 F.3d 1195]

1208 (9th Cir. 2001) (“[T]he ALJ must specifically identify the testimony she qr he

finds not to be credible and must explaihat evidence undermines the testimony

.

Given these critical deficiencies, the ALJ did not properly discount Plainiff's

testimony based dmer SSA interviewSee Brown-Huntei806 F.3d at 493.
Daily Activities

An ALJ may discredit subjective syptoms when a plaintiff reports

participation in daily actities that indicates capabilities transferable to a work

setting.See Molina v. Astryé&74 F.3d 1104, 1113 (9thiC2012). Thus, if supportefd

by substantial evidence, an ALJ may makadwerse credibility finding by showing

Plaintiff “[engaged] in daily activities thadre incompatible with the severity pf

symptoms alleged.See Ghanin763 F.3d at 1165Burch 400 F.3d at 680 (“In

determining credibility, an ALJ may engg in ordinary techniques of credibility

evaluation, such as considering . . . ingst@sncies in claimaig testimony.”). When
making this adverse credibility tlgmination, an ALJ must explainwhich daily

activities conflicted withwhich part of Claimant’s testimonyBurrell, 775 F.3d at

1138 (emphasis in originalfzarrison v. Colvin 759 F.3d 995, 1016 (9th Cir. 2014)

(“ALJs must be especially cautious in ctuding that daily activities are inconsistgnt

with testimony about pain, because impairments that would unquestionably precluc

work and all the pressures of a workplace eamunent will often be consistent with

doing more than merelyseng in bed all day.”)Yertigan v. Haltey 260 F.3d 1044,

1050 (9th Cir. 2001) (“[T]he mere fact thatplaintiff has carried on certain daily

my kids’ names and write letters. Everybody usedaime to me and write letters for them, wrjte
their invitations to stuff. | can’t dthatanymore.” (emphasis added)).) Moreover, even if Plaintiff

had testified to not being able to write, the ALJ failed to make clear that this was the basig

for h

adverse credibility determinatioBee Burrell 775 F.3d at 1138 (“But the ALJ did not elaborate|on

whichdaily activities conflicted withwvhichpart of Claimant’s teégnony. The only mention foung
in the ALJ’s decision is five pages earlier, wiseimmarizing Claimant’s g&&imony . . . . Here, the

ALJ stated only — in passing and andifferent section than the credibility determination — ﬂhat
he

Claimant’s self-reports were inconsistent immgo unspecified way with her testimony at
hearing. That finding i;sufficient . . . .”).
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activities, such as grocery shopping, dryia car, or limited walking for exercise,

does not in any way detrtaitom her credibility as to overall disability.”).
In the present case, the ALJ determirtledt Plaintiff's daily activities, as
recorded in a function repoaind a consultative exanars report, undermined hq

subjective allegations. (AR 25.) Whil&LJ's decision summarizes eviden

regarding daily activities, it did not explain hdWaintiff's daily activities undercuf

her subjective claims. That is insufficieBee Burrell 775 F.3d at 1138.
The Commissioner argues that certaitivaties listed by the ALJ contradiq

Plaintiff's testimony. (ECF No. 24 at 5-6.) For instance, the Commissioner cif

J7

18

t

es 1c

the following testimony by Plaintiff: “| havene of those chairs in my shower and

my husband got me a specshlowerhead, where it takeff the nozzle and | coul
shower myself with it, but he’s in the roomlti(at 5; AR 43-44.) Interpreting thi
testimony to mean that Plaintiff said “she needed help for self tEEF No. 24 af
5), the Commissioner argues that thistitaeny “is in direct contrast” to thg
consultative examination during which Plaiftiidicated “[s]he is able to take ca
of her hygiene and grooming with no assistancel” Even assuming th
Commissioner’s characteriza is correct, the ALJ’s decision does not purpor
rely upon this proposed inconsistencydaherefore, it canngtrovide a basis fo
affirmance. See Burrell 775 F.3d at 1138 (“[T]he government identifiether
alleged inconsistencies between Claimah€&aring testimony and her reported dg
activities . . . . But the ALJ did not identifigose inconsistencies. ‘We are constrail
to review the reasonsdiALJ asserts.” (quotinGonnett v. Barnhart340 F.3d 871
874 (9th Cir. 2003))). Because the ALdlscision did not explain how the dai
activities in the reports discredit Plaintiff's testimony and failed to identify w

testimony is not credible, the Court may ispeculate as to the ALJ’'s reasons

4 Plaintiff answered “yes” to requiring assistandéhvdressing or bathing and then specified t
she needs help dressing. (AR 43.) As to bathingn#flasays her husband is in the room with I
but clarifies “I could shower myselfith [the special showerhead].” (AR 43-44.)
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rejecting that testimonySee Brown-Hunter806 F.3d at 493 (“[ALJ] must b
sufficiently specific to allow a reviewingoart to conclude the adjudicator reject
the claimant’s testimony on permissible gnda and did not arbitrarily discredit
claimant’s testimony regarding pain.Treichler, 775 F.3d at 1103.

Thus, the ALJ’s reliance dplaintiff’'s daily activities is not a legally sufficien
ground for discounting Plaintiff'subjective symptom claims.

Demeanor at Hearing

Finally, the ALJ found that Plaintiff’'s demeanor at the hearing undermine
allegations. (AR 26.) While the ALJ maynsider personal observations alongs
other credibility indicators, these obsetigas “may not form the sole basis f
discrediting a person’s testimonyOrn v. Astrue 495 F.3d 625, 639-640 (9th C

2007);Estrada v. ColvinNo. 1:14-cv-02098-BAM2016 WL 1181505, at *10 (E.D.

Cal. Mar. 28, 2016) (deciding the ALJ coultbnsider observations that Plaint
[participated] in the hearing without sdlfaction, which contradicted hearit
testimony regarding maintaining concetitn”). The ALJ reported that Plaintif
“was lucid and responsive to questionifiter answers demonstrated good mem
recall and logical thinking, as her araw were relevanand responsive. He
demeanor and testimony alsdleeted good social intecdion and concentration
persistence and pace. She was also cobyperaoluntarily offered information, an
seemed at ease with the hearing pre¢g®\R 26.) The Commissioner argues tk

these observations show Plaintiftsstimony regarding her forgetfulnéss “less

than fully credible.” (AR 39; ECF No24 at 6.) As Plaintiff points out, the

Commissioner again speculates as toAhé&'s reasoning because the ALJ did “n
set forth what it was about Plaintiff's amering questions that in any way w

applicable to discrediting héestimony” and did not identify which part of Plaintiff

S During the hearing, Plaintiff nmtioned that, since her strgkker memory has continuous
declined and was especially poor in Februa®l8. (AR 46-47.) Plaintifindicated that thesg
mental issues are not severe enough to keeffrom working. (AR 51, 241; ECF No. 19 at 10.
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testimony was less than credible. (ECF No. 19 atddg;Burrell 775 F.3d at 1138;

Holohan 246 F.3d at 1208. Moreovesince the ALJ’'s other reasons for reject
Plaintiff's testimony have failed, the Alls personal observations cannot “[sta
alone” in supporting his adverse credibility findir@ee Orn495 F.3d at 639-640.

Thus, Plaintiff's demeanor at the hewyiis not a legally sufficient basis fq

discounting Plaintiff's shjective symptom claims.
X % % * *

In sum, the ALJ erred by failing to @vide specific, clear, and convincir
reasons to support his decision to digdrePlaintiff's subjective complaint
concerning pain andloér symptoms. In light of the significant functional limitatig
reflected in Plaintiff's testimony, the Court cannot “confidently conclude tha
reasonable ALJ, when fully crediting [Ri&ff's] testimony, could have reached
different disability determinationSee Stout v. Comm’r, Soc. Sec. Adis4 F.3d
1050, 1055-1056 (9th Cir. 2006). Thtiss error was not harmlesSee, e.gBrown-
Hunter, 806 F.3d at 492 (noting an ALJ’s failut@ adequately specify reasons
discrediting claimant’s testimoriwill usually not be harmless”).

D. Remedy

“When the ALJ denies benefits and #aurt finds error, the court ordinari
must remand to the agency for furtheogeedings before directing an award
benefits.” Leon v. Berryhill 880 F.3d 1041, 1045 (9th rICi2017). Indeed, Nint}
Circuit case law “precludes a districiwrt from remanding a case for an award
benefits unless certain prerequisites are nigbrhinguez v. Colvin808 F.3d 403
407 (9th Cir. 2016) (citations omitted). “Thesttict court must first determine th
the ALJ made a legarror, such as failing to provedegally sufficient reasons fq
rejecting evidence. If the court finds sucharor, it must nexteview the record a
a whole and determine whethg is fully developed, is free from conflicts ar
ambiguities, and all essential fadtissues have been resolve@dminguez 808
F.3d at 407 (citation and inteal quotation marks omitted).

13

g

UJ

ns

it no

For

y
of

—

of

At

D’




© 00 ~N oo o b~ w N P

N RN N RN NN N NN R R R R R R R R R R
0o N o oo M O N R O © 0O No o0k ODN - O

Although the Court has found error as dsged above, the record is not fully
developed, and factual issues remain aning. The issues concerning Plaintiff's
alleged disability “should be resolvdtough further proceedings an open record
before a proper disability determination cammede by the ALJ in the first instance.”
See Brown-Hunter806 F.3d at 496see also Treichler775 F.3d at 1101 (remand
for award of benefits is impgoropriate where “there is conflicting evidence, and|not
all essential factual issues haweh resolved”) (citation omittedytrauss v. Comm’f
of Soc. Sec. Admin635 F.3d 1135, 1138 (9th Cir. 2011) (same where the record
does not clearly demonstrate th@imant is disabled withithe meaning of the Social
Security Act). Accordingly, the apppoate remedy is a remand for further
administrative proceedings.

ORDER

IT IS THEREFORE ORDERED thatudgment be entered reversing the
decision of the Commissioner of Socialc8ety and remanding this matter for

further administrative proceedingensistent with this opinion.

DATED: 7/9/2020 .
—————

ALEXANDER F. MackKINNON
UNITED STATES MAGISTRATE JUDGE

6 1t is not the Court’s intent to limit the scope of the remand.
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