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pson v. Andrew Saul

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
ADRIENNAS., an Individual, Case No.: 5:19-01782DS
Plaintiff,
V.
MEMORANDUM OPINION AND ORDER
ANDREW M. SAUL, Commissioner of
Social Security,
Defendant.

l. INTRODUCTION

Plaintiff Adrienna S.(“Plaintiff’) challenges Defendant Andrew M. Saul,
Commissioner of Social Security’s (hereftea “Commissioner” or “Defendant”) denia
of her applications for a period of disabiliéyd disability insurance benefits (DIB) an

supplemental security income (“SSI”). Plafhtontends that the Administrative Law

1Plaintiff's name has been pi#ally redacted in compliance with Federal RuleCil
Procedure 5.2(c)(2)(B) and the recommendation ef@bommittee on Court

Administration and Case Management of thalicial Conference of the United States.
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Judge (“ALJ”) improperly rejected her subjectiverggtom testimony. For the reasor|s

stated below, the decision of the Commissioisaaffirmed, and this matter is dismissed

with prejudice.

1. FACTS RELEVANT TO THE APPEAL

Plaintiff reported that she last workedaseacher’s aide for students ages 7 t
with behavioral issues and/or autism. (Adnstrative Record “AR” 41, 276). Plaintiff
completed a Work History Report stating that shekead in the capacity of teacher
from July 2007 through May 2015. (AR 276At the administrative hearing, Plaintiff
testified that she stopped working because shelavdoff from her job and that she d
not try to find work thereafter because she thentetd to get “bad neck and back pai
and then started going to the doctor.” (AR 41).

Plaintiff filed applications for DIB and SSI on Je®, 2016, alleging a disability|
onset date of May 22, 2015. Plaintiff stdton her applications that she filed for
disability due to the following conditionsosteoporosis in my back; high blood
pressure; asthma; isomonia[sic]; sciatic reerarthritis in neck; numbness in feet an
hands; headaches; and depression.” 6&R23). At the administrative hearing,
Plaintiff testified that she did not attemptfind employment after she was laid off in
May 2015 because she had “[r]eal crucial pain inmagk and that it would go into myj
shoulders and then it got into my back. aRiltiff, however, did not seek medical care
for her musculoskeletal complaints until Obty 27, 2015. (AR 21, 333-34). Indeed,
the medical note from that visit indicatéldat she had not been seen since Septem}
2014. (AR 333-34).

When asked what other conditions would make iticlitt for her to work full-

time, Plaintiff also testified of issues reldteo arthritis in her neck and back, a nerve
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condition in her left foot and both legsghiblood pressure, numbness in her feet and

hands, headaches, depression, inability toisgtand for longer than 10-15 minutes at a

time and asthma. (AR 43-46). Plaintiff stdtthat she has more bad days than goo
days. (AR 48). Plaintiff alseaid that she does no chorbes with her sister who doe
almost everything around the house, andsthoospends her days sleeping and watch

television (AR 48, 52-55). As for treatmemtlaintiff takes Tylenol for her headaches

[®N

ing

uses a cane, sees a psychiatrist for h@reéssion, takes pain medication, has had one

injection in her lower back and attended 3ypical therapy sessions before stopping
(AR 45, 49-50). Plaintiff also stated thm® doctor has recommended or spoken to f
about surgery, other than for fiber tumors. (AR.51

1. PROCEEDINGS BELOW

A. Procedural History

Plaintiff protectively filed her applications forIB and SSI on June 9, 2016,
alleging disability beginning M\a22, 2015. (AR 215-28, 233-34 Plaintiff's claims wer
denied initially on September 22, 20@8R 110-14), and upon reconsideration on
December 8, 2016 (AR 119-23). A hearingsweeld before ALJ Joel Tracy on Noveml
16, 2018. (AR 36-62). Plaintiff, represedtby counsel, appeared and testified at th
hearing, as did vocational expert Gloria J. Lasdfd.)

On December 27, 2018, the ALJ found tirdaintiff was “not disabled” within th
meaning of the Social Security A€t(AR 15-25). The ALJ’s decision became the

Commissioner’s final decision when the Ag® Council denied Rlintiff's request for

2 Persons are “disabled” for purposes of ieiogy Social Security benefits if they are
unable to engage in any substantial gainful agtiowing to a physical or mental
impairment expected to result in death, oriebhhas lasted or is expected to last for
continuous period of at least 12 miths. 42 U.S.C. 8423(d)(1)(A).
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review on August 5, 2019. (AR 1-6). Plaiffithen filed this action in District Court on
September 17, 2019, challenging the ALJ’s decisifidkt. No. 1].

On March 4, 2020, Defendant filed an $wer, as well as a copy of the Certifie
Administrative Record. [Dkt. Nos. 17, 18The parties filed a Joint Submission on J
2,2020. [Dkt. No. 19]. The case is ready foriden 3

B. Summary of ALJ Decision After Hearing

In the decision (AR 15-25), the ALJ folled the required five-step sequential
evaluation process to assess whether Plhivéis disabled under the Social Security
Act.4 20 C.F.R. 8404.1520(&)At step oneg the ALJ found that Plaintiff had not begq
engaged in substantial gainful activity senkelay 22, 2015, the alleged onset date. (A
17). Atstep two, the ALJ found that Plaintiff had the followingwege impairments: (
obesity; (b) degenerative disc disease of the lunsipene; (c) degenerative disc disea|
of the thoracic spine; (d) cervical spirsgénosis; (e) asthma, [diand persistent; (f)
obstructive sleep apnea; and (g) bipolar disord@R 17). Atstep three, the ALJ

found that Plaintiff “does not have an imipment or combination of impairments tha

3 The parties filed consents to proceed bettr@ undersigned United States Magistr:

Judge, pursuant to 28 U.S.C. § 636(c), includingefiotry of final Judgment. [Dkt. Nos.

11, 12].

4The ALJ follows a five-step sequential ewation process to assess whether a claimn
is disabled: Step one: Is the claimant engagmgubstantial gainful activity? If so, th
claimant is found not disabled. If not, procaedstep two. Step two: Does the claim
have a “severe”impairment? If so, proceedtep three. If not, then a finding of not
disabled is appropriate. Step three: Dtes claimant’s impairment or combination g
impairments meet or equal an impairment listed0nQF.R., Pt. 404, Subpt. P, App.
If so, the claimant is automatically determingidabled. If not, proceed to step four.
Step four: Is the claimant capable of performing past work? If so, the claimant is |
disabled. If not, proceed to step five.eftfive: Does the claimant have the residual
functional capacity to perform any other workf’so, the claimant is not disabled. If
not, the claimant is disabled. Lester v.athr, 81 F.3d 821, 828 n.5 (9th Cir. 1995).

5 For simplicity, the Court will only citéhe DIB regulations, which are essentially
parallel to the SSI regulations found at 20 C.BR&416.900-416.999.
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meets or medically equals the severity of one eflisted impairments in 20 CFR Par
404, Subpart P, Appendix 1 (20 CFR 404.15204d4.1525 and 404.1526).” (AR 18)
The ALJ then found that Plaintiff had the ResidbBahctional Capacity (“RFC?)
to perform light work as defined in 20 C.F.R. § 4667(b): further restricted by the
following limitations:
occasionally reach overhead with the bilateral upprtremities;
occasionally climb ramps and stsj occasionally stoop, kneel,
crouch, crawl, and balance; cdpnlerate occasional exposure to
pulmonary irritants such as dusts, gases fumes, aiats; never
climb ladders, ropes and scaffolds; must avoid exte cold; must
avoid working at heights, unprotected places anduad heavy
machinery with unguarded moving parts; and she waderstand,
remember and carry out simple,utine tasks and can occasionally
interact with the general public.
(AR 20).
At step four, the ALJ found that Plaintiffis unable to perforany past relevan
work. (AR 23). Atstep five, considering Plaintiffs age, education, work expace

and RFC, the ALJ found that “there are jobs thastex significant numbers in the

national economy that the [Plaintiff] cannp@m.” (AR 24). The ALJ accepted the

6 An RFC is what a claimant can still dogjste existing exertional and nonexertiona
limitations. See 20 C.F.R. §404.1545(a)(1).

"“Light work” is defined as
lifting no more than 20 pounds atiane with frequent lifting or carrying
of objects weighing up to 10 poundEven though the weight lifted may be
very little, a job is in this category veim it requires a good deal of walking
or standing, or when it involves sittimgost of the time with some pushing
and pulling of arm or leg controls. To be consiticapable of performing
a full or wide range of light workyou must have the ability to do
substantially all of these activities.
20 C.F.R. 8404.1567(b); see also Rendon.®erryhill, 2019 WL 2006688, at *3 n.6
(C.D. Cal. May 7, 2019).
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vocational expert’s testimony that Plaintifbuld be able to perform the representati

occupations of: material distributor (DOT 230.681090); cleaner (DOT 323.687-014);

and assembler (DOT 706.684-022). Accordynthe ALJ determined that Plaintiff hgd

not been under a disability, as defined in the &ldsecurity Act, from May 22, 2015,
through the date of the decisidbecember 27, 2018. (AR 25).
IV. ANALYSIS

A. Issue on Appeal

Plaintiff raises one issue for reviewhether the ALJ has properly considered
Plaintiff's testimony. [Dkt. No19 (Joint Submission), 4].

B. Standard of Review

A United States District Court may review the Conssioner’s decision to deny
benefits pursuant to 42 U.S.C. § 405(g). District Court is not a trier of the facts by
is confined to ascertaining by the recorddre it if the Commissioner’s decision is

based upon substantial evidence. Garrisd@oWwin, 759 F.3d 995, 1010 (9th Cir. 201

(District Court’s review is limited to only gunds relied upon by ALJ) (citing Connett
Barnhart, 340 F.3d 871, 874 (9th Cir. 20038 court must affirm an ALJ’s findings of

fact if they are supported by substantial ende and if the proper legal standards w,

applied. _Mayes v. Massana®i76 F.3d 453, 458-59 (9th Ci2001). An ALJ can satisfy

the substantial evidence requirement “by settingadetailed and thorough summar

of the facts and conflicting clinical evidee, stating his interpretation thereof, and

making findings.”_Reddick v. Chater, 1573d 715, 725 (9th Cir. 1998) (citation

omitted).
“[T]lhe Commissioner’s decision cannot A#firmed simply by isolating a specifi

guantum of supporting evidence. Rathecpart must consider the record as a who
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weighing both evidence that supports andlence that detracts from the Secretary’s

conclusion.”_Aukland v. Massanari, 257 F.Bai33, 1035 (9th Cir. 2001) (citations an

internal quotation marks omitted). “Wheeidence is susceptible to more than on

rational interpretation,’the AL's decision should be upheldRyan v. Comm’ of Soc.

Sec., 528 F.3d 1194, 1198 (9th Cir. 2008)i6g Burch v. Barnhart, 400 F.3d 676, 67¢

(9th Cir. 2005)); see Robbins v. Soc. SecmAd., 466 F.3d 880, 882 (9th Cir. 2006)
the evidence can support either affrmingrerversing the ALJ’s conclusion, we may 1
substitute our judgment for that of the ALJ."However, the Court may review only “t
reasons provided by the ALJ in the disalyilietermination and may not affirm the Al
on a ground upon which he did not rely.” Orn vtidse, 495 F.3d 625, 630 (9th Cir.
2007) (citation omitted).
Lastly, even if an ALJ errs, the deasiwill be affrmed where such error is

harmless, that is, ifit is “inconsequentialthe ultimate nondisability determination,
or if “the agency’s path may reasonably be discdrreven if the agency explains its

decision with less than ideal clarity.” BromHunter v. Colvin, 806 F.3d 487, 492 (9t}

Cir. 2015) (citation omitted); Molina v. Asue, 674 F.3d 1104, 1115 (9th Cir. 2012).

C. Whetherthe ALJ Properly Evaluated Plaintiff's Testimony

Plaintiff asserts that the ALJ imperssibly rejected her subjective symptom
testimony. Defendant, on the othemitg contends the ALJ properly evaluated
Plaintiff's subjective statements, findjrthem inconsistent with the record.

1. Legal Standard for Evaluating Claimant’s Testimony

A claimant carries the burden of producing objeetivedical evidence of his or
her impairments and showing that the impaénts could reasonably be expected to

produce some degree of the alleged symptoBenton ex rel. Benton v. Barnhart, 33

>N

117

Hlf

ot

he

[ J




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

F.3d 1030, 1040 (9th Cir. 2003). Onttee claimant meets that burden, medical

findings are not required to support the géd severity of painBunnell v. Sullivan,

947 F.2d 341, 345 (9th Cir. 1991) (en bars®e also Light v. Soc. Sec. Admin., 119 F.3

789, 792 (9th Cir. 1997) (“claimant need not presaimical or diagnostic evidence to
support the severity of his pain”) (citati@mitted)). Defendant does not contest, an
thus appears to concede, that Plaintiff carfied burden of producing objective med
evidence of her impairments and showingttbhe impairments could reasonably be
expected to produce some degrof the alleged symptoms.

Once a claimant has met the burdemprdducing objective medical evidence, :
ALJ can reject the claimant’s subjective cplaint “only upon (1) finding evidence of
malingering, or (2) expressing clear and cimting reasons for doing so.” Benton, 33
F.3d at 1040. To discredit a claimangisnptom testimony when the claimant has

provided objective medical evidence of the impaintseewhich might reasonably

produce the symptoms or pain alleged and ¢hgemo evidence of malingering, the AL

“may reject the claimant’s testimony abdte severity of thos symptoms only by

providing specific, clear and convincing reasonsdoing so.”_Brown-Hunter, 806 F.3

at 489 (“we require the ALJ to specify which testiny she finds not credible, and thg
provide clear and convincing reasons, supportedvigence in the record, to support

that credibility determination”); Laborin v. Beyhill, 867 F.3d 1151, 1155 (9th Cir. 201

The ALJ may consider at least the followifagtors when weighing the claiman
credibility: (1) his or her reputation foruthfulness; (2) inconsistencies either in the
claimant’s testimony or between the claimanéstimony and his or her conduct; (3)
or her daily activities; (4) his or her workcord; and (5) testimgnfrom physicians an

third parties concerning the nature, severatyd effect of the symptoms of which she
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complains._Thomas v. Barnhart, 278 F.3d 9988-59 (9th Cir. 2002) (citing Light, 11

F.3d at 792). “If the ALJ’s credibility findig is supported by substantial evidence in
record, [the court] may not engage in secajukssing.”_Id. at 959 (citing Morgan v.
Apfel, 169 F.3d 595, 600 (9th Cir. 1999)).

2. The ALJ provided Clear and Convincing Reasons Sutgzbby
Substantial Evidence

Having carefully reviewed the record, the Courtdfinthat the ALJ provided
specific, clear and convincing reasons forcoisnting Plaintiffs subjective complaings
The ALJ found that Plaintiffs subjective omplaints were not entirely consistent with
the medical evidence of record, Plainsfiimited and conservative treatment and thy¢
medical opinion evidence. (AR 20-23).

Important to note, the ALJ did not entirglgject Plaintiff's testimony concernil
her pain, symptoms, and level of limitatiofhe ALJ stated that he had considered
Plaintiff's testimony in limiting her work atthe less than light exertional level, which
was less than had been assessed by one of thegd$tertiey medical examiners. (AR 2
63-72). Accordingly, the ALJ included linations in Plaintiffs RFC that she only
occasionally “reach overhead with the b@aal upper extremities”, “climb ramps and
stairs”, “stoop, kneel, crouch, crawl, andldnace”, and “tolerate exposure to pulmong
irritants such as dusts, gases, fumes adars.” (AR 20). The ALJ further limited

Plaintiff in that she “can never climb ladide ropes and scaffolds”, “must avoid extre

cold”, “avoid working at heights, unprotect@laces and around heavy machinery with

unguarded parts.”_(Id.) In order a@commodate Plaintiff's asserted mental

8 The ALJ did not make a finding of malingering irstopinion. (AR 15-25).
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impairments, the ALJ also included thaaRiltiff “can understand, remember, and cg
out simple, routine tasks and can occasionaligiact with the general public.” (1d.).

The ALJ did a thorough summary of Rigiiff's subjective symptom testimony
and then noted that while Plaintiffs medily determinable impairments could be
reasonably expected to cause these symgtdlaintiff's statements concerning “the
intensity, persistence and limiting effectstbése symptoms are not entirely consistg
with the medical evidence and other evidencéhiarecord.” (AR 21). The ALJ then
forth a detailed review of Plaintiffs mechl records, noting initially that the first
medical record in evidence is from an offisit on October 27, 2015, which “indicate
the [Plaintiff] was reestablishing carense she had not been seen since September
2014.” (AR 21, citing AR 333-34). The Aldiscussed in detail the findings of medicH
records related to Plaintiffs musculoskelecomplaints, asthma, pain management
MRI reports, injections, physical therapytlaritis and sleep issues. (AR 21, 22). Th
ALJ found that the records case doubt on ¢besistency of Plaintiffs allegations. (AF
22). Notably, Plaintiff does not now raiseyaissue with the ALJ’s review and analysi
of the medical records. Nor does the Pldifrtite to any evidence to contradict the
ALJ’s analysis and findings of these records.

It was proper for the ALJ to consider how consisgtBraintiff's subjective
symptom statements were with this otijge medical evidence. 20 C.F.R. §
404.1529(c)(2). This could not be the J& sole reason for rejecting Plaintiff’s
statements about her symptoms, but it wdactor that the ALJ is permitted to

consider._Id.; see also Burch, 400 F.3d at 681K®#ugh lack of medical evidence

cannot form the sole basis for discounting pistimony, it is a factor that the ALJ c43

consider in his credibility analysis.”); Rollins Massanari, 261 F.3d 853, 857 (9th Ciy.

-10-
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2001) (while a claimant’s subjectiveasements about symptomology “cannot be
rejected on the sole ground that inist fully corroborated by objective medical
evidence, the medical evidence is still a reteviactor”). Thus, the lack of consistenc
between Plaintiff's medical records and hestimony was a proper basis for the ALJ
discounting Plaintiff's testimony.

The ALJ also found doubt with Plaintiffslleged severe and disabling pain, gi

that Plaintiffs medical record “is relatively apse.” “The [Plaintiff] has not sought the

type of treatment one would expect of a iytdisabled individual.” The ALJ noted:
Given the allegations of such segeand disabling impairments, one
might expect to see a great level of interventiod/@r more aggressive
treatment options. On the contya what few medical records are
available indicate a rather mild drconservative course of treatment in
the form of medical management. ilsuggests that the [Plaintifff may
have exaggerated her symptoarsd their true limitations.

(AR 22).

An ALJ may properly consider Plaififts treatment history in analyzing her
asserted symptoms. 20 C.F.R. 8§ 404.18%3)(iv),(v),(vi) (factors relevant to a
claimant’s symptoms, suds pain, which the Commissioner will consider irzu

medication taken to alleviate symptoms; treatmexeived for pain; and measures

used to relieve pain); see also Burch, 400 FaB8d81 (holding that “ALJ is permitted t

consider lack of treatment in his credibility detanation”); Moncada v. Chater, 60

F.3d 521, 524 (9th Cir. 1995) (claimant’s giégions of disabling pain can be discredit
by evidence of infrequent medical treatmentbgrthe minimal use of pain medicatior]
The ALJ pointed out that “in September 2018 a splestidiagnosed the claimant with

degenerative changes in the cervical gpwith axial symptoms that he did not

recommend surgery for; however, continumchservative measures were suggested|

-11-
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(AR 22, citing AR 703-04). Plaintiff contersdhat her treatment is not conservative
she has undergone injections and takes pain medicatPlaintiff, however, testified
that she has had only one infj®n as she claimed it did not provide her anyefel(AR
51). Plaintiff also testified that she ordytended physical therapy on three occasion
she also found no relief from the sessioflsl.). The taking of pain medication and
some physical therapy, however, does not rendemexous the ALJ’s finding that

Plaintiff's treatment was conservativee&sJones v. Comm’ of Soc. Sec., 2014 WL

228590, *7-10 (E.D. Cal. Jan. 21, 2014) (ALJ prdpésund Plaintiffs treatment
conservative, which included physical thew, both anti-inflammatory and narcotic
medications, use of a TENS unit, occasioepidural steroid injections, and massage

therapy, diminished her credibility); Higina Colvin, 2014 WL 47935, *5 (C.D. Cal.

Jan. 7, 2014) (holding that, despite the fact tih&tclaimant had been prescribed
narcotic medication at various times, the claimatitéatment as a whole was

conservative); Parra v. Astrue, 481 F.3d 7421 (9th Cir. 2007) (finding that proof of

“conservative treatment is sufficient tosdount a claimant's testimony regarding

severity of an impairment”); Meanel v. Apfel, 17236 1111, 1114 (9th Cir. 1999) (findin

that an ALJ can rely on a physician’s failure ‘drescribe...any serious medical
treatment for [a claimant’s] supposedly excrucigtpain®).
The ALJ also properly considered thtae medical opinion evidence, finding

Plaintiff capable of performing light w&, also contradicted Plaintiff's symptom

9 Plaintiff is correct that her receipt of @pidural injection does not necessarily quali

as conservative treatment. See Garrison v. CokBf,F.3d 995, 1015 n.20 (9th Cir.
2014) (expressing “doubt that epidural steroid shotthe neck and lower back quali
as ‘conservative’ medical treatment”). Thise injection, however, without more, dog
not change the fact that Plaintiff's camas overall limited and conservative, as
expressed by the ALJ.

-12-
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testimony. (AR 23)._See Stubbs-Danielsoi\strue, 539 F.3d 1169, 1175 (9th Cir.

2008) (finding that the medical evidence, inaing the opinions of two physicians th

a claimant could work, supported the ALJ’s credigitletermination); Moncada, 60

F.3d at 524 (an ALJ may consider physician opinitmest claimant could work, which
contradict claimant’s assertion to the coniarPlaintiff makes no challenge of the
ALJ’s findings of the medical opinions he redi on in his decision (AR 23) and theref

concedes the ALJ’s reliance on this eviden&ee Carmickle v. Soc. Sec. Admin., 533

F.3d 1155, 1161 n.2 (9th Cir. 2008) (declinitogaddress credibility factor that plaintift

failed to argue with any specificity in his briefjjy Greger v. Barnhart, 464 F.3d 968,

973 (9th Cir. 2006) (claimant waived issuest raised before the district court); Owe

v. Colvin, 2014 WL 5602884, at *4 (C.D. C&lov. 4, 2014) (claimant’s failure to discuss,

or even acknowledge, ALJ’s reliance orrtean reasons waived any challenge to thos|
aspects of ALJ’s finding).

Based on these clear, convincing and specific rea$or partially rejecting
Plaintiff's pain and limitations testimony drthe substantial evidence to support his
determination, the Court concludes tha¢ th.J did not commit error in discounting

Plaintiff's testimony.
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V. CONCLUSION

For the reasons stated above, the decisiaime Social Security Commissioner
AFFIRMED, and the action iIBISMISSED with prejudice. Judgment shall be enteré¢

accordingly.

DATE: November 12, 2020

/s/ Autumn D. Spaeth
THE HONORABLE AUTUMN D. SPAETH
UnitedStates Magistrate Judge
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