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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

GUILLERMINAR.,? Case No. 5:19-cv-02315-AFM

Plaintiff,
MEMORANDUM OPINION AND
ORDER AFFIRMING DECISION
ANDREW SAUL, OF THE COMMISSIONER

Commissioner of Social Security,

V.

Defendant.

Plaintiff filed this action seeking reswv of the Commissioner’s final decisic

denying her application for disability insu@e benefits. In accordance with t

Court’'s case management order, tharties have filed memorandum brig

addressing the merits of the disputeslisss. The matter is now ready for decision.

BACKGROUND
In April 2016, Plaintiff applied for didality insurance benefits, allegin
disability since November 1, 2015. Plaifis application was denied initially an
upon reconsideration. (Administrative ¢®ed [“AR”] 80-84, 87-92.) A hearing too
place on November 27, 2018 before an Adsthaitive Law Judge (“ALJ"). Plaintif

1 Plaintiff's name has been partialigdacted in accordance with Federal Rule of Civil Proce
5.2(c)(2)(B) and the recommendation of then@attee on Court Administration and Ca|
Management of the Judicial Conference of the United States.
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(who was represented by coullsend a vocational expert (“VE”) testified at tl
hearing. (AR 31-53.)

In a decision dated December 12, 2018, Alh.J found that Plaintiff suffere
from the following severe impanents: degenerative dislisease of the lumbar ar
cervical spine, obesity, anxiety, and depression. (AR 17.) After concluding
Plaintiff's impairments did not meet ogeal a listed impairment, the ALJ asses;
Plaintiff's residual functional capacityRFC”) as retaining the capacity to:

perform light work as defined i80 CFR 404.1567(b) except she can

occasionally climb, stoop, kneel, crtnj@and crawl. She can frequently

reach, handle, fingeand feel. She should avoid concentrated exposure
to extreme cold, and work at lgéts or around hazards. She is capable
of simple, routine tasks with occasional interaction with supervisors,

coworkers and the public.

(AR 19.) Relying on the testimony of the Vilag ALJ concluded that Plaintiff could

not perform her past levant work, but coul perform jobs that exist in significa
numbers in the national economy — umbihg housekeeping cleaner, cafete
attendant, and dry cleaner. (&R-24.) Accordingly, the ALJ concluded that Plaint
was not disabled. (AR 25.)
The Appeals Council subsequently deniddintiff’'s request for review (AR
1-6), rendering the ALJ’s decision tfiral decision of the Commissioner.
DISPUTED ISSUES
1. Whether the ALJ's hypothetical prape incorporated limitations of
Plaintiff's ability to stand and walk.
2. Whether the ALJ erred by failing thiscuss Plaintiff's physical therap
records.
3. Whether the ALJ properly reject@thintiff's subjective complaints.
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STANDARD OF REVIEW
Under 42 U.S.C. § 405(g),ithCourt reviews the Comissioner’s decision t(

determine whether the Commissionefiadings are supported by substant

evidence and whether the propegdk standards were applieBee Treichler v
Comm’r of Soc. Sec. Admin/75 F.3d 1090, 1098 (9th Cir. 2014). Under
substantial evidence standard, this Gaasks whether the administrative recc
contains sufficient evidence to suppore tGommissioner’s factual determinatiol
Biestek v. Berryhi)l__ U.S. ;139 S. Ct. 1148, 11&24019). As the Supreme Col
observed irBiestek “whatever the meang of ‘substantial’ in other contexts, tk
threshold for such evidentiary sufficiency is not highil”’ It means “more than
mere scintilla” but less than a prepondegnand is “such relant evidence as
reasonable mind might accept as@aate to support a conclusiofRichardson v.
Perales 402 U.S. 389, 401 (1971). iBhCourt must review the record as a whg
weighing both the evidence that suppomsl dhe evidence that detracts from {
Commissioner’s conclusioiingenfelter v. Astrue504 F.3d 1028, 1035 (9th C
2007). Where evidence is susceptible arenthan one rationahterpretation, the
Commissioner’s decision must be uphe®ke Orn v. Astryel95 F.3d 625, 630 (9t
Cir. 2007).
DISCUSSION

l. The ALJ's RFC incorporated li mitations on walking/standing.

Plaintiff argues that the ALJ erred determining an RFC without explicitl
including a limitation on her ability tetand/walk. (ECF No. 18 at 6-7.)

Plaintiff underwent an orthopedic consive examination with Vicente H
Bernabe, D.O., on AugusBO, 2016. (AR 269-273.) Based on his physi

a
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examination and his review of Plaintiffavailable medical records, Dr. Bernabe

opined that Plaintiff would be calple@ of performing the full range of mediu
exertion work, including the ability “to ilaand stand six hours out of an eight-hc
day.” (AR 273).
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The ALJ considered Dr. Bernabe’s opinibnt determined that it did not fully

account for Plaintiff's pain and other condns. Instead, the ALJ adopted a m(
restrictive RFC, limiting Plaintiff toa range of light work. (AR 19.) During th
administrative hearing, the ALJ asked tHe a hypothetical regarding an individu
of Plaintiff's age, education, andgtavork (AR 50) with the following RFC:

the individual can perform lightevk, occasionally climb, stoop, kneel,

crouch, and crawl, frequently reachandle, finger, and feel; avoid

concentrated exposure to extrem&lcwork at heights, or work around
hazards, limited to simple routinest@ and occasional interaction with
supervisors, coworkers, and the public.

(AR 51-52.)2

Plaintiff contends that the hypothetiGaid RFC were deficient because
ALJ failed to explicitly inorporate Dr. Bernabe’s limitian to standing/walking si)
hours in an eight-hour day. (ECF No. 1&at.) Essentially, Plaintiff argues that
RFC of light work contemplates standing/walking in excess of six hours in an
hour day and, therefore, is inconsistent vatistanding/walking limitation. For th
following reasons, the Court fisdPlaintiff's argument unpersuasive.

In pertinent part, Social Security kg (“SSR”) 83-10 provides that the “fu
range of light work requires standing walking, off and on, for a total
approximately 6 hours of an 8-hour workdaytti®g may occur intermittently durin
the remaining time.5eel983 WL 31251, at *6. Relying dABSR 83-10, courts hay
found that an ALJ's reference to “light work” or “medium wotkis widely

understood to encompass the limitatiorst@nd/walk for six hours in an eight-ho

2 As mentioned above, the VE tegil that such an individual calihot perform any of Plaintiff's
past work, but could perform the occtipas of housekeeping cleaner (DOT 323.687-0]
cafeteria attendant (DOT 311.677-01G)dary cleaner (DOT 589.685-038). (AR 52.)

3 Like the definition of light wok, SSR 83-10 provides that “mediuwork requires standing g
walking, off and on, for a total of approximately 6 hours in an 8-hour workdageel983 WL
31251, at *6.
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day. See Christopher P. v. Sa@020 WL 551596, at *3 (C.DCal. Jan. 31, 2020)
(ALJ’s reference to medium work in hypetircal sufficiently captured the plaintiff’s
RFC limitations to standing or walkirigr six hours in an eight-hour workdajtzi
D. v. Saul 2019 WL 8112507, at *2 (C.D. Céec. 13, 2019) (“Given that SSR 8]3-
10 has been in play for over thirty years, there is no reason to think the VE understo
light work to encompass anything other ttegaproximately six hars of standing or
walking.”); James T. v. Sauk019 WL 3017755, at *2 (C.DCal. July 10, 2019)
(“[T]he ALJ’s reference to medium worknithe RFC] supplied a 6-hour limitatign
on walking and standing, and the ALJ did pose an incomplete hypothetical to the
VE.”); Goodman v. Berryhill2017 WL 4265685, at *8 (W.DWVash. Sept. 25, 2017)
(rejecting argument that RFC was deficientdaese it failed to include a restriction
to standing/walking 6 out of 8 hours, findingith a restriction ipart and parcel of
the definition of ‘light work™),aff'd, 741 F. App’x 530 (9th Cir. 2018).

Plaintiff objects to this conclusioninsisting that SSR 83-10 does rot

incorporate a limitation to six hours of wallgistanding. According to Plaintiff, the
sentence “[s]itting may occur intermittentlyring the remaining time,” implies that
some standing must occur in the rémrag two hours of the workday. The Court
rejects that reading of SSR 83-10. While SSR 83-10 may not be perfectly written, th
Court joins other courts in interpretiige language “standing or walking, off and
on,for a totalof approximately 6 hours of anl®ur workday” as encompassing the
limitation to standing/walking for six hours in an eight-hour workd&sel983 WL
31251, at *5 (emphasis suppliedjpberto H.P. v. SauP020 WL 4286877, at *7
(C.D. Cal. July 27, 2020) (yecting argument that SSR 83-10 contemplates the ability
to stand/walk for more than six hourschase it provides that sitting may ocgur
“intermittently” during remaining time and observing that “[t]ellingly, Plaintiff dges
not cite a single case to support his viewJgmes T.2019 WL 3017755, at *2

(“ALJs ... with experience conducting socedcurity disability benefits hearings
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have understood medium work as requiring the ability to stand or wallpfty 6
hours”) (emphasis added).

In her reply, Plaintiff also argues th@SR 83-10 is “incompetent to interpi
or construe the DOT.” (ECF No. 22 at 3-@9ntrary to Plaintiff's position, the Nint

Circuit has endorsed relying on SSR BB+t0 determine the standing and walki

requirements of different extional categories of worlSee Aukland v. Massanafi

257 F.3d 1033, 1035-B86 (9th Cir. 2001)Macri v. Chater 93 F.3d 540, 546 (9t
Cir. 1996);see James.J2019 WL 3017755, at *2 (reggng argument that “SSR 83
10 is not entitled to deference becauseirdsnsistent with 20 C.F.R. § 404.1567

and does not implicate the Commissionexpertise,” noting that the Ninth Circyi

et

has endorsed reliance on SSR1&Bwith respect to standing/walking requirements).

In light of the foregoing, the Court concligdthat by limiting Plaintiff to light

work, the ALJ fairly incorporied the limitation to walking/standing for a total of $

hours in an eight-hour workday. It followbat the hypothetal to the VE was

complete, and the ALJ couldgperly rely upon the VE'’s s#¢imony to conclude tha
there are occupations existing in significant numbers that Plaintiff could perfoi
[I.  The ALJ did not err with respect to Plaintiff's physical therapy records.

Plaintiff argues that reversal is warraditbecause the ALJ “did not summari

reject, or state any germane reasons foctie@g the physical therapy findings.” (ECG

No. 18 at 7-8.) In support of thesgument, Plaintiff points out that physical thera
records described Plaintiff's gait ase\®rely antalgic” in March 2016, “mildl
antalgic” in April 2017, and “mild limping” irDctober 2018. (ECF No. 18 at 7; citit
AR 537, 471, 528.)

As an initial matter, the legal basis Blaintiff’'s claim is unclear. Plaintif{

citesTadevosyan v. Holder43 F.3d 1250, 1252-1253 (9th Cir. 2014), dobteler
v. Colvin 749 F.3d 830, 833 (9th Cir. 2014). Nt case, however, addresses
ALJ’s obligation to address physical thpyanotes such as the ones identified

Plaintiff. Indeed, the law is to the comyaAn ALJ “is not required to discuss eve
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piece of evidence.Toulou v. Sayl796 F. App’x 945, 94§9th Cir. 2020) (citing
Hiler v. Astrue 687 F.3d 1208, 1212 (9th Cir. 20123&e Howard v. Barnhar841
F.3d 1006, 1012 (9th Cir. 2003) (“the ALJ does nekd to discuss every piece
evidence,” and the “ALJ is not requireddiscuss evidence that is neither signific

nor probative”) (citation and quotation marks omitted).

Moreover, the ALJ did discuss the physitterapy records to which Plaintiff

refers. Specifically, the ALJ cited the egitte and observed that “the record revs
[Plaintiff] was referred to physical thenam March 2016, April 2017, and again
October 2018 (see [AR 527, 5336]), but testified that she just started phys
therapy three weeks prior to the hearifgnis would suggest that [Plaintiff]’
symptoms might not have been asiting as” she had alleged. (AR 21.)
[ll. The ALJ provided legally suffi cient reasons for her credibility

determination.

Plaintiff contends that the ALJ eden discounting hetestimony regarding
her subjective symptoms and limitatio(CF No. 18 at 8-9.) The Court disagreg

A. Plaintiff's Testimony

At the hearing, Plaintiff testified thahe was unable twork because of bac
pain. (AR 37.) The pain is in her lovatk and extends to her knees. (AR 39-4
According to Plaintiff, she cannot stand or sit down because of the pain. (AR 4
She estimated that she could sit for abounh#ffutes at a time before needing to st:
up and she could stand for about half an ladwa time before needing to sit dow

(AR 48-49.) Plaintiff takegylenol and Norco for the pairOn average, she taks

medication for pain about twigeday. (AR 41.) She did nase anything to help he

walk. (AR 42.)

Plaintiff also testified that she has “a lot of pain in [her] hands,” but adm
that she had not told any physician aboetghin in her hands and had not recei
treatment for her hands. (AR 40-41.)

Finally, Plaintiff testified that sheexperienced “a lot of anxiety ar
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depression.” (AR 42.) She takes metima for anxiety anddepression, which
sometimes helps. (AR 42.) Plaintiff saidat the medication sometimes cauj
dizziness. She was not swhich medication causeddldizziness and she had r
reported the dizziness to her doctors. (AR 43.)

B. Relevant Law

Where, as here, a claimahas presented objectiveedical evidence of a
underlying impairment that could reasonabk expected to produce pain or ot
symptoms and the ALJ has notde an affirmative ffiding of malingering, an AL,
must provide specific, cleand convincing reass before discrediting a claimant
testimony about the severity of his symptoiim&vizo v. Berryhill871 F.3d 664, 67
(9th Cir. 2017) (citingsarrison v. Colvin 759 F.3d 995, 1014-1015 (9th Cir. 2014
“General findings [regarding@daimant’s credibility] arénsufficient; rather, the AL
must identify what testimony is not cibtt and what evidence undermines
claimant’s complaints.’Burrell v. Colvin 775 F.3d 1133, 1138 (9th Cir. 201
(quoting Lester v. Chater81 F.3d 821, 834 (9th CiL995)). The ALJ’s findings

“must be sufficiently specific to allow a reviewing court to conclude the adjudi

rejected the claimant’s testimony on pe&sible grounds and did not arbitrarily

discredit a claimant'sestimony regarding painBrown-Hunter v. Colvin806 F.3d
487, 493 (9th Cir. 2015) (quotirigunnell v. Sullivan947 F.2d 341, 345-346 (9t
Cir. 1991) (en banc)).

Factors an ALJ may consider includ®nflicts between the claimant
testimony and the claimant’s conduct — sashdaily activities, work record, or g
unexplained failure to pursue or follow tresnt — as well as ordinary techniques
credibility evaluation, such asternal contradictions in ghclaimant’s statements ar
testimony.See Ghanim v. Colvjii763 F.3d 1154, 1163 (9th Cir. 2014). In additi
although an ALJ may not disregard a clamstestimony solely because it is n
substantiated by objective medical evidenbe,lack of medical evidence is a fac

that the ALJ can consider in kiag a credibility assessmeurch v. Barnhart400
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F.3d 676, 680-681 (9th Cir. 2005).

C. Analysis

The Commissioner argues that the Ad determination is supported by t
following legally sufficient reasons: Pldiff's subjective complaints were (1) nq
supported by the objective medical recof2ly inconsistent with her sporadic a
conservative treatment; (3) imcsistent with her failure tpursue physical therap)
(4) inconsistent with the medical evidenskowing that treatment was geners
successful in controlling her mental heaghmptoms; and (5) inconsistent with I
daily activities. (ECF No. 21 at 4-8.)

Not consistent with the medical evidence

“Although lack of medical evidence canrfotm the sole basis for discountir
pain testimony, it is a factor that the ALJ can consider in his credibility analy
Burch 400 F.3d at 681see Batson v. Comm’r of Soc. Sec. Adn359 F.3d 1190
1197 (9th Cir. 2004) (lack of objective medicavidence to support claimant
subjective complaints constitutes substamiadlence in support of an ALJ's adver
credibility determination).

Here, the ALJ summarized Plaintiffaibjective complaints and found the
“not entirely consistent with the rdeal evidence.” (AR 20.) The ALJ the
summarized the medical evidence, noting the following:

Plaintiff was diagnosed with degentiva disc disease of the lumbar a
cervical spine. (AR 358, 360, 411, 454-4385,7.) In February 2016, Plaintiff we
evaluated by Jonathan Allen, M.D., arthopedic surgeon. She complained of |
back pain radiating down her legs. Treatineotes indicate that Plaintiff ambulat
without an assistive device with a normag¢ht® toe gait. She had moderate difficu
transferring from the chair to standingdafrom standing to the exam table, g
tenderness to palpation in the back. Témainder of the findings were unremarka

— for example, Plaintiff had full rangaf motion, her motor function was normj

4 The Court notes that Plaintiff's replioes not address the Commissioner’s argument.
9

g
/SIS.”
S

se

n

nd
1S

ow

19
(@

Ity
nd

ble




© 00 ~N oo o b~ w N P

N RN N RN NN N NN R R R R R R R R R R
0o N o oo M O N R O © 0O No o0k ODN - O

sensation was intact, reflex were normal, and straigley raising was negative.

Plaintiff was diagnosed with degenerativeadisease at L5-S1 with bilateral low
extremity symptoms. Dr. Allen noted that Plaintiff had not attempted
conservative care, and renmended oral medication apbysical therapy. (AR 452
455))

In April 2017, Plaintiff complained of chronic neck pain as well as pain ir
right leg and foot. Diagnostic tests weoedered, and Plairffi was referred tg
physical therapy. (AR 411-412.) An x-ray Blaintiff's lumbar spine showed mil
lumbar degenerative joint diseaseinimal facet arthropathy and minim

osteophytosis developing. (AR 477.) An x+raf Plaintiff's cervcal spine revealeg

the intervertebral disc spaces were nolymakintained, vertebtdody heights were

well maintained, and there was acute osseous injury. (AR 478.)

On June 14, 2017, Plaintiff again complained of low back pain radiating {
right leg with tingling/numbness. She svaliagnosed with lower back pain a
treated with a Toradol injection. During theivj Plaintiff reported that she had be
receiving physical therapy for twoanths, and it was helping. (AR 359.)

Plaintiff complained of leg pain orude 19, 2017, but a physical examinat

was within normal limits. (AR 409.) Thenray of bilateral kneetaken on June 21

2017 were negative. (AR 461.)

The next progress notes are dated Fealprd@18. During an exam, Plainti
showed lumbar spine pain with motion. (AR 405.) X-rays of the lumbar spine
taken and showed mildiffuse degenerative discs#iase, but no spondylolisthes
and Plaintiff's sacroiliac joints wemormal. (AR 421.) An x-ray of Plaintiff's righ
knee in April 2018 was unremarkable. (AR 4181 June 2018, Plaintiff complaing
of right hip and leg pain. Examinatievas unremarkable. (AR02.) Bilateral knee
x-ray from August 2018 showed no acute fractures, no significant joint effug
unremarkable soft tissues, and no acgseous injury. (AR 414.) An x-ray (

Plaintiff's right hip taken the same datesled some mild degenerative joint disej
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“Just beginning.” (AR 415.)

Based upon her complaints of lower extigmpain, an ultrasound of Plaintiff’
bilateral legs was performed 8eptember 2018. The resughowed no evidence {
deep vein thrombosis. (AR 413.)

The ALJ observed that despifee negative findings in the diagnostic x-ré

of Plaintiff's knees, in 2018, a physical thesd@ssessed Plaintiff with osteoarthriti

in the knees. It appears that the assessmvas based upon Plaintiff's statemer
(AR 527-529.
With regard to Plaintiff's depression aadxiety, the ALJ noted that Plainti

had been diagnosed with, and treated depression and anxiety. In May 201

Plaintiff reported that she had been takimgdication for depression for the pasty
and it helped a little. She complainedpobr concentration, insomnia, sadness, f
memory, nightmares, poor appetite, anhedolaiek of libido, and panic attack
Plaintiffs dosage of Zoloft was increakeand she was atidnally prescribed
Abilify and Xanax. (AR 281-285.)

At a follow-up appointment in June 20 Fiaintiff reported feeling better, hé
symptoms had improved and were fairbntrolled. She denied depressed moo
difficulty staying asleep. Based uporsidual symptoms, her Zoloft dosage w
increased. (AR 286-287.) In July 2017, Plaintpgfesent[ed] with excessive worrn
but denie[d] difficulty falling asleep, diffidty staying asleep, diminished interes
or pleasure, fatigue, paranoia, poor judgimeracing thoughts, restlessness
thoughts of death or suie.” (AR 288-289.) In Octolye2017, Plaintiff reporteq
doing okay except increased stress duwhgcord between her samd his girlfriend.

She wanted to decrease her medicationsptaining that they were “too heavy” ¢

> The Court notes that Plaintiff underwentrleeumatology consultation in July 2017. Amro

Elbalkhi, M.D., diagnosed Plaintiff with lumbar spine degenerative disk disease and p
rheumatoid factor without evidea of rheumatoid arthritis. DiElbalkhi advised Plaintiff td
continue physical therapy. He also offered PlHitrigger point injections for her lower back, b
she declined. (AR 429.)
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sedating. Her medications veeadjusted. (AR 290-293r) December 2017, Plaintitf
was doing okay overall, her sleep was better, and shediside effects from her
medications. She reported “family situatidmgere causing distress. Her medicatigns
remained the same. (AR 294-296.) In A@@18, Plaintiff reported that she had run
out of medication and was feeling deprelssghe wanted medicine to help with
intermittent insomnia. She reported ongoim@rital discord. Her mental status
examination was normal with the extiep of a depressed anxious mood and
constructed affect. She waprescribed Trazodone atdbene, but her Zolo
prescription remained unaltered. (AR 298-3@aintiff reported her mood was a bit
better in June 2018, but she experiehtengoing stress from being rejected by
disability.” Her medicationsvere adjusted. (AR 303-3Qa6n July and August 2018,
Plaintiffs mood and sleep were okagind her mood was stable. She repoited
occasional depression resulting from sitoiagi with her family. In July 2018, her
mental status examinations were unrekablte with the exception of a mildl
impaired ability to make reasonablect#ons and depressitbought content. (AR
445-448.) In August 2018, Plaintiff's mentstitus examination was unremarkaple
with the exception of a moderately inmgal ability to make reasonable decisiops.
(AR 440-444.) In September 2018, Plaintifff®ood was better and stable, her slgep
was okay, but she reported “depression taspufrom situations with family.” Her
mental status examination revealed Riffis mood was euthymic, her affect was
full, her speech was cleaner thought process was logi, and her perception,
cognition, insight, and judgment were @aithin normal limits Her medication wasg
continued with a slight adjusient in dosage. (AR 435-439.)

As set forth above, the objective medialidence related to Plaintiff’

[72)

physical impairments reveals only mildgémerative disc disease. The other clinical
evidence consisted of normal findings. Simjathe medical evidence related to
Plaintiff's mental impairments contains a femild positive findings in mental status

examinations. Moreover, notwithstanditige limited medicalevidence, the ALl

12
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restricted Plaintiff to a restricted rangtlight work and simple, routine tasks wi

only occasional interaction with supemis, coworkers and the public. In light of t

foregoing record, the ALJ proge relied upon the abseacof objective medical

evidence as one factor in her decisiodigzount Plaintiff's subjective complaints
the extent they exceeded thmiliations incorporated in the RFC.

Evidence of sporadic, conservative treatment

An ALJ may properly rely upon infrequieand/or conservative treatment a
reason for discounting a claimansubjective complaint$See Molina v. Astryé74
F.3d 1104, 1113 (9th Cir. 201X arra v. Astrue481 F.3d 742, 751 (9th Cir. 2007
seeSSR 16-3p, 2016 WL 1119029, at *7-*8 (Alnhy give less weight to subjectiy
statements where “the frequency or exiaithe treatment sought by an individy
Is not comparable with the degree of the individual’s subjectivgtaints, or if the
individual fails to follow prescribed trea@mt that might improve symptoms....").

In addressing Plaintiff’'s back impairmeniie ALJ here found that the reco
showed “sporadic medical tt@aent” which she found inesistent with Plaintiff's
symptoms being as limiting as she alleg&he ALJ also noted that Plaintiff
physicians treated her withedication and referrals fuhysical therapy, and on or
occasion, a Toradol injection. (AR 20lhe ALJ’s characterization of Plaintiff’
treatment as sporadic and conservasv&upported by substantial evidence.

As set forth above, the record shows thter Plaintiff sought treatment fc
her back in February 2016, ahdr next treatment was nontil April 2017, more
than a year later. Then, after obtainingays in June 2017, Plaintiff next soug
treatment for her back in Felamy 2018, more than severonths later. The fact thg
Plaintiff infrequently sought treatmefadr her back impairment reasonably suggse
that her pain was not as severe as alle§eé. Giovannini v. Berryhjlik018 WL
1588714, at *5 (C.D. Cal. Ma 28, 2018) (“ALJ properlygave less weight tq
plaintiff's subjective statements based maintiff's failure to seek a frequency ¢

medical treatment that was consistent with the atlegeverity of plaintiff's
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subjective symptoms.”).

The record also shows that Plaintiff's treatment consisted of medicat
namely, Naproxen and Tramadase€AR 186, 361, 369372, 509, 560-56%)—
physical therapy referrals, and an injectidhe ALJ could fairly characterize th
treatment as conservativigee Miner v. Colvire09 F. App’'x 454, 455 (9th Cir. 201}
(ALJ properly relied upon consetwze treatment to discount claimant’s subject
complaints where “despite [claimant's]egjations that she suffered disabling p
for years, [claimant’s] doctors did not recommend surgeries or other aggr
treatments.”)Martin v. Colvin 2017 WL 615196, at *10 (E.D. Cal. Feb. 14, 20
(“[T]he fact that Plaintiff has been meribed narcotic nokcation or received
injections does not negatlee reasonableness of the ALJ’s finding that Plaint
treatment as a whole was cengtive, particularly when undertaken in addition
other, less invasiveeeatment methods.”Yaldana v. Colvin2014 WL 4929023, &
*2 (C.D. Cal. Oct. 1, 2014) (meatment regimen includingramadol and “multiplg
steroid injections” was conservativege also Huizar v. Comm’r of Social Sd@8
F. App’x 678, 680 (9th Cir. 2011) (ALJ projhe discounted subjective complain
where claimant responded favorably to comatve treatment, which included “th
use of narcotic/opiate pain medications”).

Accordingly, the ALJ properly relge upon Plaintiff's infrequent an
conservative treatment to discount Ridf's allegations of disabling pain.

Evidence that symptoms weeeffectively treated

The effectiveness of treatment is a rel@vactor in determining the severi
of a claimant’'s symptoms. 20 C.F.R. § 404.1529(c¥&¢; Tommasetti v. AstruE33
F.3d 1035, 1039-1040 (9th Cir. 2008)arre v. Comm’r of Soc. Sec. Admi39

® The Court notes that in August 20B8aintiff reported to the condative examiner that she tog

hydrocodone with acetaminophen. (AR 270.) While teeord does not ingtle evidence that

Plaintiff was prescribed this medication, thera rtation from Rlintiff's June 2017 rheumatolog
consultation indicating thalaintiff reported that she had begmscribed Norco, but her prima
care physician discontinued that medication. (AR 490.)
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F.3d 1001, 1006 (9th Cir. 2006). Substanéaidence of effective treatment m

provide a specific, clearnd convincing reason to discount a claimant’s subjeq

symptom testimonySee Youngblood v. Berryhilt34 F. App’x 496, 499 (9th Cir.

2018).

Here, the ALJ found that while Plairftivas diagnosed with depression g
anxiety, the evidence showed that “treeht has been generally successfu
controlling those symptoms.” (AR 21.) A=t forth above, the record reflects t
Plaintiff repeatedly reported feelingtber and stable with her medicatiofeg, e.g.
AR 286-287, 294-296, 435-43845-448.) On an occasiavhen Plaintiff reported
an increase in symptoms, it turned that she had run out of medication. (AR 2
302.) Based on the record, the ALJ’s cwaerization of the record is supported
substantial evidence. Accordingly, the Aptbperly gave less weight to Plaintiff
subjective complaints to the extent treattnergnificantly alleviated Plaintiff's
symptoms.See Bailey v. Colvjr659 F. App’x 413, 415 (8tCir. 2016) (evidencq
that “impairments had been alleviateddffective medical treatnm,” to the extent
inconsistent with “alleged total disabylit]” specific, clear,and convincing reaso
for discounting subjective complaint§jovannini 2018 WL 1588714, at *5 (AL{

properly discounted subjective complaintcdngse there was “sarevidence that

plaintiff's medications ‘[hadbeen relatively effective inontrolling the [plaintiff's]

symptoms.’) (alterations in original).

Daily activities

An ALJ may discredit testimony whea claimant reports participation
everyday activities indicating capacities traake transferable to a work settin

Molina, 674 F.3d at 1113. In addition, “[e]laging in daily activities that ar

tive

nd

hat

by
S

U

n
)

n

g.
€

incompatible with the severity of syigms alleged can support an adverse

credibility determination.Ghanim 763 F.3d at 1165. Nevertheless, the Ninth Cir
has made clear that “ALJs must be esgcicautious in concluding that dai

activities are inconsistent with testimoryoait pain, because impairments that wo
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unquestionably preclude work and all thegstges of a workplace environment w
often be consistent with doing maifean merely resting in bed all dayGarrison,

759 F.3d at 1016. “[T]he mere fact thatphintiff has carried on certain dai
activities, such as grocery shopping, driyia car, or limited walking for exercis

does not in any way detitaitom her credibility aso overall disability.”Vertigan v.

Halter, 260 F.3d 1044, 1050 (9th Cir. 200Eurthermore, an ALJ should explain

“whichdaily activities conflicted wittwhich part of [a] Claimant’s testimony See
Burrell, 775 F.3d at 1138.

Here, the ALJ observed that Plaintiffis able to shower, run errands, dr
short distances, shop, cook, and go plalgsherself. Plaintiff's daughter alg
reported that Plaintiff prepared simpteeals, performed household chores, goes
three to four times a day, drives, shops,aom®s, reads, and watches television. ]
ALJ found that Plaintiff's “ability to partipate in such activities undermines t
consistency of [her] allegations of didimg functional limtations.” (AR 22.)

The Commissioner argues that, “[w]hfaintiff's activities were somewh4

limited, the Ninth Circuit provides that &iLJ may consider ‘whether the claimant

engages in daily activities inconsistenthwthe alleged symptoms.” (ECF No. 21
7, citingMolina, 674 F.3d at 1112.) However, reat the ALJ nor the Commission
identify any specific activity or explain hatwvas inconsistent with any of Plaintiff’
allegations. The ALJ’s recitation of Pl&ifis daily activities in their entirety
without any explanation of which activity eslconsidered to be inconsistent wj
which of Plaintiff's alleged symptom or litation is insufficient to meet the Nint
Circuit’'s “requirements of specificity.Burrell, 775 F.3d at 1138 (quotingonnett
v. Barnhart 340 F.3d 871, 873 (9th Cir. 2003ge generally Smolen v. Chat&0
F.3d 1273, 1287 n.7 (9th Cir. 1996) (“The So&aicurity Act does not require th
claimants be utterly ingacitated to be eligibldor benefits, and many honm
activities may not be easily transferalbbea work environment where it might |

iImpossible to rest periodically take medication.”) (citation omitted).
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Although the ALJ’s lack of specificityenders reliance upon Plaintiff's dai
activities improper, that error is harmlesdight of the other sfficiently clear and
convincing reasons supporting the ALJ’'s credibility determinatid@e Bray v
Comm’r of Soc. Sec. Admirh54 F.3d 1219, 1227 (9thrC2009) (where the AL.
presented four other independent profpases for discounting the plaintiff
testimony, reliance on claimant’s canied smoking to discredit her, even
erroneous, amounted to harmless er@armickle v. Comm’r, Soc. Sec. Adm&83
F.3d 1155, 1163 (9th Cir. 2008) (ALJ’s error nelying on claimant’s receipt @
unemployment benefits and on relatively conservative pagtrirent regime wa
harmless where ALJ provided other spiecénd legitimate reasons for findir
claimant’s testimony incredible).

Failure to participate in physical therapy

The Commissioner points out thatettALJ also found it significant tha
Plaintiff was referred to physical thegaon three occasions —in March 2016, Ajf
2017, and October 2018 — butestestified that she onlipegan participating if
physical therapy three weeks prior to the healBGF No. 21 at 6; AR 21.) It is tru
that an ALJ may considerifare to “seek treatment o follow a prescribed cours

of treatment” in assessing credibilifree Smoler80 F.3d at 1284. Nevertheless, {

y
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record here does not entiresupport the ALJ's conclusion. Not only were the

guestions posed at the hearing somewhat somubut fairly read, Plaintiff testifie
that she had participated in physicardgpy on an occasion before her then-cur
physical therapy.3eeAR 38-39.) Indeed, as the ALJ stated in her decision,
record includes a notation indicating tHalaintiff had participated in physic:
therapy in the two months prito June 2017. (AR 359.) In any event, becausg
ALJ provided other legitimateeasons for her credibility termination, any error if
relying on the failure to follow througtvith physical therapy was harmle&ee
Carmickle,533 F.3d at 1163.
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IT IS THEREFORE ORDERED thatudgment be entered affirming tf

decision of the Commissioner of Social Gety and dismissing this action with

prejudice.

DATED: 9/10/2020

ORDER

ity Moef—

e

ALEXANDER F. MacKINNON
UNITED STATES MAGISTRATE JUDGE
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