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d K. Stern, in his capacity as Executor of the Estate of Vicki...Marshall, et al v. NULL Do

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

IN RE VICKIE LYNN MARSHALL, Case No.: SACV-01-0097 DOC
Debtor Also docketed in: SACV-99-1372 DOC

Related Bankruptcy Matters:
Case No.: LA 96-12510-SB
Adversary Nos.: LA 96-01838-SB

LA 98-1159-SB
VICKIE LYNN MARSHALL,

Plaintiff, ORDER ON TWO MOTIONS FOR
SANCTIONS, TWO MOTIONS TO STAY,
V. AND DEFENDANTS’ JOINT MOTION
FOR JUDGMENT ON THE PLEADINGS
FINLEY HILLIARD, ET AL.,

Defendants.

Before the Court are two Motions for Sanctiditesd by Howard K. Stern in his capaci
as Executor of the Estate of Plaintiff Vickie Lynn Marshall (“Plaintiff”), filed against Mars
Petroleum, Inc. (“MPI”) (Dkt. 161) and the Bierce Marshall's (“Pierce”) Successors In
Interest, Trustees, and Affiliates (“Pierce’s Esta{Bkt. 162). These motions were both fileq

case number SACV 99-1372, despite tact that this case hasdoestayed foover a decade.
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The conduct complained of altourred during the proceedingslimre Vickie Lynn Marshall,

Case No. SACV 01-97. As sudhjs Order shall also be dodkd in Case No. SACV 01-97 and

shall have full force and effect in that case.

Also before the Court are two Motions to Stagd by Plaintiff: a Motion to Stay Entry
of Judgment Pending Disposition of the Sanctiglugion (Dkt. 170) and a Motion to Stay Ern
of Judgment Pending Disposition of the Texgpdéal (Dkt. 176) (collectively, “Motions to
Stay”).

Finally, before the Court is the Joint kitusn of All Defendants for Judgment on the
Pleadings filed by Finley Hilliardas trustee of the J. Howakthrshall LivingTrust and as
executor of the Succession oHbward Marshall 1l (Louisiana)‘Hilliard”); Kenneth Farrar, &
trustee of the J. Howard Marshall Living Tr4tarrar”); and MPI (collectively, “Defendants
(Dkt. 165).

The Court held oral argument on thesdios on two separate occasions. After
considering the moving, opposing, and replyiagers, as well as oral argument, the Court
GRANTS the Motion to Stay Entry of Judgmétending Disposition ahe Sanctions Motion,
DENIES the Motion to Stay Entry of Judgmétending Disposition of the Texas Appeal. T}
Court GRANTS the Motion for Zlgment on the Pleadings. TBeurt GRANTS the Motion fg
Sanctions against Pierce’s Estatel DENIES the Motion for Satians against MPI. The Cot
also sua sponte issues on OrdesSthow Cause why Edwin Huntsinould not be sanctioned. ]
next step in this matter will be a status coafee, which the Court sets for August 13, 2013
8:30 a.m. At that conference, Plaintiff shoulddvepared to discuss ahspecific, remedial
sanctions Plaintiff expects to pursue, and foatndmounts. The Court will then set a further
schedule as to briefing or hearings.

l. MOTIONS TO STAY

Plaintiff first seeks to stay entof judgment pending finalisposition of the sanctions
motions pending before the Court. Plaintiff atseks to stay entry pidgment pending the

resolution ofher appeal of the Texas probate court judgment.
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“[T]he power to stay proceedings is inadal to the power inherent in every cotart
control the disposition of the causes on its docket with economy of time and effort for its
counsel, and for litigantsl’andis v. N. Am. Co0299 U.S. 248, 2547 S. Ct. 163 (1936).

Whether to stay an action depsrah a court’s exercise of judgment in balancing potentially

competing interestsd. (citing Kan. City S. Ry. v. United Stat@82 U.S. 760, 763 (1931);
Enelow v. N.Y. Life Ins. G293 U.S. 379, 382 (1935)).

Among those interests to be weighed ahe ‘fpossible damage which may result fron
granting of a stay, the hardship or inequityichha party may suffer in being required to go
forward, and the orderly course of justice mead in terms of the giplifying or complicating
of issues, proof, and questions of law whidluld be expected t@sult from a stay.CMAX,
Inc. v. Hall 300 F.2d 265, 268 (9th Cir. 1962). Where sat@mproceedings relate to a case,
trial court may . . . find it is efficient for its owdocket and the fairest course for the parties
enter a stay of an action before it, pendirgphation of independemiroceedings which bear
upon the case . . . and [this rule] does notireghat the issues isuch proceedings are
necessarily controlling of éhaction before the court’eyva v. Certified Grocers of Cal., Lid
593 F.2d 857, 8684 (9th Cir. 1979).

“The proponent of a ay bears the burden of establishing its ne€tiriton v. Jones520
U.S. 681, 709 (1997). Thus, the moving partyudthmake out a clear case of hardship or
inequity in being requiretb go forward, if there is evenfair possibility thathe stay for which
he prays will work damage to someone el&aridis 299 U.S. at 255.

a. Motion to Stay Pending Dispogion of Motions for Sanctions

Given that this Court below will grant tiMotion for Sanctions agnst Pierce’s Estate
and issue an Order to ShowuSa why sanctions should notissued against Edwin Hunter,
is prudent to grant a stay of entry of judgmerinime Vickie Lynn MarshallISACV 01-97

Given that Pierce’s Estate may owe money toifaafter proceedingghat follow from this

elf, for

1 the

“[a]

it

11t is not clear as to why Plaintiff sought a siaBACV 99-1372, when the judgment it seeks to stay is

in In re Vickie Lynn Marshall01-97. As was the case with Motidios Sanctions misfiled in SACV 9
1372, this Order shall be docketed in both cases.
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Order, it seems counterproductive to enter jueighin Pierce’s favo Thus, the entry of
judgment as per the Ninth Circuit mandahall be STAYED pending final resolution of
sanctions.

Thus, this Motion to Stalending Disposition of Motiorfer Sanctions is GRANTED.

b. Motion to Stay Pending Disposition of Texas Appeal

As an initial matter, Defendants’ RequestJadicial Notice is GRANTED. Each of th
documents in question is a court record, and uRdderal Rule of Evidence 201, the Court
take judicial notice of court filings and other madtef public record, athey are sources who
accuracy cannot be question8ege Fed. R. Evid. 201(dgeyn’s Pasta Bella, LLC v. Visa U§
Inc., 442 F.3d 741, 746 n.6 (9th Cir. 2006).

Plaintiff seeks a stay despiiee fact that it sought—amndas denied—rehearing from t
Supreme Court on the same isdnePlaintiff’'s Petition for Rebaring, 2011 WL 2790724, sh
requested that the Supreme Court direct thehNnitcuit on Remand toay the appeal pendir
the resolution of the Texas Probate Appeak Tlapreme Court summarily denied this petiti
for rehearingStern v. Marshall132 S.Ct. 56, 180 Ed.2d 924 (Aug. 152011). Not only doeg
Plaintiff fail to explain why this Court shoulgrant relief that the Supreme Court has deniec
Plaintiff does not mention the Supreme Couttemial of her petition for rehearing. Further,
Plaintiff does not explicitly address any of thettas to be considered in granting a stay. Fa
those reasons, Plaintiff has far from metiarden of establishing the need for a s@nton,
520 U.S. at 709.

Plaintiff's Motion for a StayPending Disposition of thEexas Appeal is DENIED.

. MOTION FOR JUDGMENT ON THE PLEADINGS

Before the Court is the JdiMotion of All Defendants for Judgment on the Pleading
(Dkt. 165) filed by Finley Hilliardas trustee of the J. Howakthrshall LivingTrust and as
executor of the Succession oHbward Marshall 1l (Louisiana)‘Hilliard”); Kenneth Farrar, &
trustee of the J. Howard Marshall Living Tr@&tarrar”); and MPI. Afte carefully considering
the moving, opposing, andplging papers, the Court reby GRANTS the Motions for

Judgment on the Pleadings.
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Defendants seek Judgment on the Pleadinderuhe principles of collateral estoppel
and res judicata from the final judgment of thexd®Probate Court, as well as the decisions
the United States Supreme CourSitern v. Marsha)l131 S.Ct. 2594 (2011) and the Ninth
Circuit Court of Appeals iMarshall v. Sterr(In re Marshal), 600 F.3d 1037 (9th Cir. 2010)

“After the pleadings are closdalit within such time as ntt delay the trial, any party
may move for judgment on the pleadings.” FedCR. P. 12(c). For purposes of such a mot
“the allegations of the non-moving party mustaoeepted as true, while the allegations of tk
moving party which have beenrded are assumed to be falsdal Roach Studios, Inc. v.
Richard Feiner & Cq 896 F.2d 1542, 1550 (9th Cir. 1989) (citibgleman v. Meiji Mut. Life
Ins. Ca, 727 F.2d 1480, 1483th Cir. 1984)Austad v. United State886 F.2d 147, 149 (9th
Cir. 1967)). “Judgment on the pleadings is propleen the moving party clearly establishes
the face of the pleadings that material issue of fact remaits be resolved and that it is
entitled to judgment as a matter of lawd” (citing Doleman 727 F.2d at 1482); accord.
Heliotrope Gen., Incv. Ford Motor Co, 189 F.3d 971, 978-79t#9Cir. 1999). Thus, the
defendant is not entitled to judgment on the plegslif the complaint raises issues of fact,
which, if provedwould support recovg. Likewise, the plaintiff i;not entitled to judgment or
the pleadings if the answer raisssues of fact or an affirtige defense, which, if proved,
would defeat plaintiff's recovergen. Conference Corp. of Seveity Adventists v. Sevent
Day Adventist Congregational Churcd®87 F.2d 228, 23(®th Cir. 1989).

“Judgment on the pleadings is improper whendlstrict court goes beyond the plead
to resolve an issusuch a proceeding must properly be treated as a motion for summary
judgment.”Hal Roach 896 F.2d at 1550 (citinged. R. Civ. P. 12(c)). However, the Court n
consider facts that “are contained in matemdlehich the Court may take judicial notice.”
Heliotrope 189 F.3d at 981 (citinBarron v. Reich13 F.3d 1370, 137(®th Cir. 1994)). A
Court may take judicial notice of facts “raibject to reasonable dispute” because they areg
either “(1) generally known withithe territorial jurisdiction of t trial court or (2) capable of
accurate and ready determioatiby resort to sources whosecuracy cannot reasonably be

guestioned.” Fed. R. Evid. 201(b).
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As an initial matter, the Court GRANTS Deftants’ Request for Judicial Notice of
Exhibits A-D. Each of these documents is a toecord from the present case or its countel
In re Marshall (SACV 01-97; Nos. 2-56002 and 02-5606%he Ninth Circuit). Under Feder
Rule of Evidence 201, the Court may take judiaigiice of court filingsand other matters of
public record, as they are souredsose accuracy cannot be questiorgskFed. R. Evid.
201(b);Reyn’s Pasta Bella, LLE. Visa USA, Inc442 F.3d 741, 746 n.6 (9th Cir.

2006). Defendants argue that the Texas Probate Action’s final decision bars the present
under both collateral estoppeldares judicata. Defendants also argue that the Ninth Circui

Mandate inn re Marshall bars any contrary judgment in the present case. Plaintiff does

part,

actior
I's

not

attempt to rebut the factual or legal arguments in Defendants’ Motion; rather, Plaintiff once

again attempts to rely on allegations of sem@able conduct, which has no relevance to the
entry of judgment based on res judicata princigizsctions are an issue that will be detern
separately from the miés of this case.

Defendants are correct that the present alsarred by the final judgment in the Texd
Probate Action. The Ninth Circuit’s decisionlmre Marshallaffording preclusive effect to tk
Texas Probate decision is outcome determinative here. In teeVlarshalldecision, the Ninth
Circuit recognized that the Tex@arobate court “upheld the validiof [Howard’s] estate plan
and estate planning documents, finding that [Bia} knowingly effected his estate plan freg
from the undue influence or coercion of his son[and] that [Howard] did not intend to give
[Vickie] a gift from the assets & passed through his will or thaere held in his living trust.”
In re Marshall 600 F.3d at 1039. The Nin@ircuit held that Pierce vgaentitled to judgment g
a matter of law because the Texas court’s finglwgre fatal to Vickie’s tortious interference
claim and that Texas decision wadmafforded preclusive effedtl. at 1039, 1064.
Because Plaintiff's claims ithe present case track her carolaims against Pierce in re
Marshall and her claims against Pierce in Defengdamthe Texas probate case, the Court n
reach the same result as the Ninth Circuitlaold that the Texas prake decision precludes
Plaintiff's claims in the present cag#laintiff's claims here, like those in re Marshall cannotf

stand given the Texas probate court’s ruling owatal’s estate. Under the doctrine of collat
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estoppel, a party may not relitigate an issu§1fy there was a full and fair opportunity to
litigate the issue in the @vious action; (2) the issue was actually litigated; (3) there was a
judgment on the merits; and (4) the person agarhem collateral estoppel is asserted was
party to or in privity with garty in the previous actionWolfson v. Bramme616 F.3d 1045,
1064 (9th Cir. 2010). All four tkeria are undoubtedly met indlpresent case, such that the
Ninth Circuit’sIn re Marshalldecision is grounds for gnting Defendants’ Motion for
Judgment on the Pleadings.

Plaintiff points to no facts thatould distinguish this case from re Marshallor the
Texas probate case. The Texasyaite case was deemed to have preclusive effect and so
shall it preclude Platiff's claims here.

For the aforementioned reasons, the Mot@nJudgment on the Pleadings is hereby
GRANTED.

1. MOTIONS FOR SANCTIONS

a. The rule of mandate does not preclud this Court from issuing sanctions

To decide if this Court hakte authority to consider Pidiff's motion for sanctions, it

must analyze the rule of marnidaThe rule of mandate “preds a specific and more binding

variant of the law of the case doctringsthay v. Barnhart383 F. Supp. 2d 1189, 1214 (C.Dj

Cal. 2005) (quotingflagnesystems, Inc. v. Nikken, 1893 F. Supp. 944,49 (C.D. Cal. 1996
In construing the reach of a mandate, courts metrmine which issues were actually deci
by the appellate court. Districourts “are not free to decide issues on remand that were
previously decided either expresslybyrnecessary implication on appeadflichandani v.
United States336 F.2d 1223, 1225 (9th Cir. 1988ge also id(“The mandate is controlling 3
to all matters within it€ompass, but leaves the district court any issue not expressly or
impliedly disposed of on appeal.J.S. v. Kellington217 F.3d 1084, 109®th Cir. 2000) (“In
construing a mandate, the loweuct may consider the opinion the mandate purports to er
as well as the procedural postared substantive law from whichatises. . . . the ultimate tas
IS to distinguish matters that have beeaidied on appeal, and are therefore beyond the

jurisdiction of the lower courfrom matters that have not."Jhe lower court’s actions must

final
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always “be consistent with both the letéerd the spiritof the higher court’s decisionlschay,
383 F. Supp. 2d at 1214.

Here, this Court must decide whether thatNiCircuit decided the issue of sanctions
either expressly or by necessary implicationitig party argues that the issue was expres
decided, as the Ninth Circuit has neither ugm®r overturned anpwer court order on
sanctions. MPI and Pierce’s Estate arguetti@iNinth Circuit’s ruling that “judgment be
entered in favor of the Estate of Pierce MarsHatlives no room for this Court to consider tk
issue of sanctionsn re Marshall,600 F.3d 1037, 1040 (9th Cir. 20%0)or the reasons that
follow, this Court disagrees.

First, the Ninth Circuit never directly ordirectly considered the issue of sanctions.
“[Clourts are often confronted witissues that were never consiteby the remanding court.
such cases, broadly speaking, mandates requireatefgp what the higharourt decided, not f
what it did not decide.Kellington,217 F.3d at 1084 (quotir8iggins v. Hazen Paper Cd.11
F.3d 205, 209 (1st Cir. 1997)). Here, the Ninth Qiraever considered trmibstantive merits
any sanctions order. In fact, lim re Marshall,the Ninth Circuit mentioned the sanctions
imposed by the bankruptcy court before concludinag its “discussion ahese matters will bg
limited because the parties agreed that thera@esanctions issues before us on appeal.” 6
F.3d at 1046, n.17. In so noting, the Ninth Cirexpressly recognized that sanctions playe(
role in its ruling.

Second, the awarding of sanctions would s contrary to the spirit of the Ninth
Circuit's mandate. The act of issuing sanctionsisjue because, unlike othects of the Cour
it may be conducted entirely separately from dagision on the merits. The Supreme Cour
made clear that sanctions may be aegdrafter the termination of a sustee Cooter & Gell v.
Hartmarx Corp.496 U.S . 384, 395-9@990). There, the Supreme Cbheld that just as with
Imposing costs, attorney’s fees, and contempt sanctions, “a Rule 11 sanction is not a ju

on the merits of an actionld. at 396. The distinction from a demn as to the merits is that

2 This ruling was made final by the Ninth Circsiflandate on September 14, 2011, which stated
the judgment of the Court entered March 210 was to take effect on that d&deeDocket 545.

-8-
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sanctions “requires the determination of a cotidtssue: whether thdtarney has abused the

judicial process, and if so, whsanction would be appropriaguch a determination may be
made after the principal gunas been terminatedd.; see alsdn re Exxon ValdeZ,02 F.3d
429, 431 (9th Cir. 1996 hambers v. NASCO, In&01 U.S. 32, 56 (1991) (upholding
sanctions issued pursuant to district court’s inherent power that were not assessed until
conclusion of the litigation).

This case is thus distinguishable fr@@amper v. Baskervill@n out of circuit case that
the primary case that MPI and Pierce’s Estéte 724 F.2d 1106 (4th Cir. 1986). There, the
Fourth Circuit ruled that the district court hadlated the mandate to dismiss the claims at
issue.d. at 1107. The court held thgtjompliance with an ordeto relinquish jurisdiction
necessarily precludes the lower dduom taking any further actioother than dismissal, for t
do so would involve retaining jurisdictiond. at 1108. Here, the same concerns about
jurisdiction do not apply, as they would iEtlCourt was considering a motion going to the
merits of the case and not a sanctions motion.

The Court has the inherent power to issugBans in order to “protect the due and
orderly administration of justice and maintée authority and dignity of the courPrimus
Auto. Fin. Servs., Inc. v. Batarsel5 F.3d 644, 648 (9th Cir. 1997) (quoti@goke v. United
States267 U.S. 517, 539, 45 S..(&90, 395-96, 69 L. Ed67 (1925)). The Court has an
obligation to ensure that parties do not makeogkery of the justice system. This duty does

end with the entry of judgment.

the

S

not

Thus, this Court concludes that possible sanstagainst the Estate or MPI would not be

inconsistent with a judgment in favor ofelRte. As the Supreme Court has held, “[T]he
Imposition of sanctions under the bad-faith gtma depends not on which party wins the

lawsuit, but on how the parties contitltemselves during the litigationlChambers501 U.S. g
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533 For that reason, the rule of mandate doedanthis Court from considering the issue o

sanctions.

b. The Court’s inherent power to sanction
It is well established that casrhave the inherent power to issue sanctions in respo

abusive litigation practiceRoadway Exp., Inc. v. Pipet47 U.S. 752, 7646(1980). Courts

may levy sanctions against attorneys, cliems, @aro se litigants, includintpe prevailing party.

Alyeska Pipeline Serv. v. Wilderness Soc#y, U.S. 240, 258-59 (19).5This inherent powe
IS “governed not by rule or statute but by the oaimiecessarily vested in courts to manage
own affairs so as to achieve the orgerhd expeditious dposition of casesChambers501
U.S. at 43. The Court must find bad faithdsue monetary sanctions under its inherent pov
|d. at 44-45"

% See also Square Const. Co. v. Wagton Metro. Area Transit Auth800 F.2d 1256, 1266-67 (4th (
1986) (imposing sanction of costs, expenses, and attorney's fees on prevailing party who enga
“misconduct in every sense of the word” with*itddurate, obstinatend vexatious conduct’)ipsig v,
Nat’l Student Mktg. Corp663 F.2d 178, 182 (D.C. Cir. 1980) (holdithgit “even a winner may have
pay obstinacy fees” where the prevagliparty engaged in dilatory tadjconsistently failed to meet
deadlines, misused the discovery privilege, amdsgsly misled the Court by misquoting or omitting
material portions of evidence)f) Moore's Federal Practice 8§ 54.1731¢Xiv) (“[W]hen a prevailing
party has been guilty of bad faith in some discrete portion of the litigation, fees may be assessg
that prevailing party under the bad faith exception.”).

* The bad faith requirement “sets a high threshahti a specific and personal finding must be made
before imposing sanctionslendez v. County of San Bernardibd0 F.3d 1109, 1132 (9th Cir. 2008).

See also Primyd.15 F.3d 644 (9th Cir. 1997) (any sanctionsstrhe based on a party’s “own impro
conduct without considering the contlot the parties or any othettarney”). “Bad faith may be foun
not only in the actions thatdeo the lawsuit, but also e conduct ofhe litigation.” Piper,447 U.S. §
766 (internal citations omitted). For example, gyaay demonstrate bad faith by “delaying or
disrupting the litigation or hampeg enforcement of a court ordePtimus,115 F.3d at 649 (quoting
Hutto v. Finney437 U.S. 678, 689, n. 14, 98 S. Ct. 2565, 2573 n.14, 57 L. Ed. 2d 522 (8 §lsd
Mark Indus., Ltd. v. Sea Captain’s Choice, I8€,F.3d 730, 732 (9th Cir. 1995) (district courts ha
discretion to issue inherent powers sanctions “fidifuabuse of the judicial process or bad faith
conduct”);Fink v. Gomez239 F.3d 989, 992 (9th Cir. 2001) (“Chambersthe Court left no question
that a court may levy fee-based damts when a party has actedoad faith, vexatiously, wantonly, @
for oppressive reasons, delayingdasrupting litigation, or has takeattions in the litigation for an
improper purpose.”). Additionally, a finding of reckleesa when combined with “an additional fact
such as frivolousness, harassment, or an impmogose” may also justify sations pursuant to the
court’s inherent poweB.K.B. v. Maui Police Dept276 F.3d 1091, 1108 (9th Cir. 200£2)}. United
States v. Stoneberg®05 F.2d 1391 (9th Cir. 1986) (mere taeia not sufficient for inherent power|
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Sanctions under the court’s inherentvyeo have been upheld in a variety of
circumstancesSee, e.g., Leon IDX Sys. Corp.464 F.3d 951, 958-59 (9th Cir. 2006)
(destruction of potentially relevanbmputer files warranted saranti of dismissal and attorne
fees);Lahiri v. Universal Music & Video Distribution Corp06 F.3d 1216, 1222 (9th Cir.
2010) (upholding sanctiorasvard of partial attorneys’ fedsr “cumulative effect of litigation
conduct, including hiring the judgefermer law firm in an attemgo cause recusal and have
sanctions hearing in front of another judda)re Itel Sec. Litig.791 F.2d 672, 675 (9th Cir.
1986) (attorneys’ fees appropriatdere counsel filed objections ¢aact fee concessions in ¢
action pending beforanother court).

Inherent power sanctions akso particularly appropriafer fraud practiced upon the

court.See Chamber$§01 U.S. at 54. Fraud upon the cdimtludes both attempts to subvert

integrity of the court and fraud @an officer of the court” antinust involve arunconscionable

plan or scheme which is designed to iog@rly influence the court in its decisio®tumphrey
K.W. Thompson Tool C&2 F.3d 1128, 113®th Cir. 1995). IrPumphreyfor example, the
court found that the parties in question had “gegiain a scheme to defraud the jury, the co
and [their opponent], through the use of misiegdinaccurate and incomplete responses tg
discovery requests, the presentation of fraudwderstence, and the failute correct the false
impression created by [a witness’ testimonyd.”The Ninth Circuit held that “the end result
the scheme was to undermihe judicial process, which amounts to fraud upon the cddrt.’
See also Combs Rockwell Int’l Corp.927 F.2d 486 (9th Cir. 1991)igdrict court did not err
dismissing case as sanctin falsifying a deposition).

Here, there is considerable evidence showing the bad faith of Edwin Hunter and R
Marshall. Because it has been gutene time since the Court’'siginal findings of fact, they
will be detailed here at some length. The germexerpts from the originapinions appear if

this Opinion as indented and single-spaced, hahadings and renumbered footnotes in squ

the

the

urt,

of

n

Plerce

N

are

sanctions)Zambrano v. City of Tusti®85 F.2d 1473 (9th Cir. 1989) (inherent power sanctions
inappropriate for inadvertent conduct).
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marks the return to this Orderré&t, the followingexcerpt is fromin re Marshall 275 B.R. 5
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“Hunter represented MPI, J. Howard dasmnumber of the various trusts, all
of which are now controlled by Piercédd:. at 29.

“For the reasons set forth below, the Court finds that Hunter lacks
credibility as a witness. First and fanest, Hunter’s lack of credibility was
consistently demonstrated to the Courtiloynerous falsehoods made before the
Court that were directly contradicted bycdionentary evidence ithe case and, in
some instances, by other witnesses orncBisiside. Second, Hunter has several
motives to distort the facts this case: to preservesattlement offer from the IRS
on the value of MPI and Koch Industriestire continuing giftax litigation, in
which he continues to represent the NMatsfamily interests, now managed by
Pierce; and to endear himself to Pienwbo has inherited J. Howard’s wealth,
whom Hunter admits was one of his lesgclients. Finally, Hunter’s lack of
credibility was demonstrated by dishonastions and his apparent willingness to
abuse the high standing of his close family membdéasét 31.

“Hunter’s false statements are detailadtfi The statements include, but are
not limited to the following:

[1. Hunter’'s statement that hdid not draft a “catch-all trust.’]

During the proceedings before this Cpitunter was asked where the draft
of the “catch-all” trust was. Hunter claimétat he did not know. At that point in
the proceedings, counsel for Vickie ardue the Court that it should sanction
Pierce for his discovery abuses by desigmpgéis established that such a draft trust
existed and would have beammechanism to make gifto Vickie. Hunter then
stated that he “suddenly remembered” that“catch-all” trust referred to a voting
trust agreement for Compagnie Victoireuriier’'s “sudden” recollection, after six
years of litigation in this matter isaredible on its faceMoreover, such a
recollection is contradicted by the facts of the case.

On December 15, 1992, J@dwnsend sent Hunter a letter urging him to
finish his work on four documents reldt® Vickie, all of which were to be
presented to J. Howard at a meeting later that month. (Ex. 58.) Those documents
were a draft-prenuptial agreementamily farm corporation, a modeling
corporation, and a “catch-all” trust. Huritebilling records indicate that he and
other members of the Hunter Firm work@dthe first three documents prior to his
meeting with J. Howard on Decep1t22, 1992. (Ex. 649, p. 4.)

Not only do Hunter’s billing records stv his work on thdirst three items
referenced in Townsend’s Dember 15, 1994 letter, buiethalso demonstrate that
he and members of the Hunter Firm worloedthe “catch-all” trust. On November
10, 1992, his partner Glynn Blazier haftgelephone conference with Finley
Hilliard and Jeff Townsend regarding propb® create trust for estate planning
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purposes.” (Ex. 649, p. 2Additionally, Hunter’s billingrecords show that he had
a telephone conference with Blazier netyag the same. (Ex. 649, p. 2.). Hunter
and Blazier again held a conference gr@osed trust on December 16, 1994.
(Ex. 649, p. 3.) And finly, Hunter’s billing recordshow that Glynn Blazier
drafted a trust document on Decean1, 1994. (Ex. 649, p. 4.)

That work on a “catch-all” trust was dertaken is also corroborated by
Sorensen’s handwritten agenda for the imgewith J. Howard, where he includes
discussion of a GRIT [Grantor RetathIncome Trust], which was never
produced. (Ex. 3245.)

Hunter claims that the term “catch-alftist was used by Townsend because
he was an oil and gas lawyer and thukrt understand the mplexities of estate
planning® Townsend, however, as a corperktwyer, would have been well
aware of a voting trust and how it worlesd would not mistakenly have referred
to it as a “catch-all” trust.

Hunter further testified that the thog trust for Compagnie Victoire was
necessary because Vickie was worrieat 8he would not control the company
because J. Howard owned all the stddkus, according to Hunter, a voting trust
would assure her that she would control the company. Documents in evidence,
however, show that Compagnie Victoire was not created until 1993 and that
Vickie did not know of itexistence until after its creatioThus, Hunter could not
have been preparing a document to daskie’s concerns about control of a
corporation that she had no idea existethe time. Moreover, the evidence shows
that the voting trust for Gopagnie Victoire was not puito place until several
months later. Furthermore, the Court istgjwonfident that, based upon her limited
intelligence and understanding of businafairs, Vickie waild not understand
the workings of a voting trust. Huntetéa claimed that the “catch-all” trust was
subsumed into Compagnie Victoire.

Unfortunately, the Court must concluttat Hunter was untruthful. A draft
“catch-all” trust was prepared, or, at feast, J. Howard directed Hunter to
prepare one.

[2. Hunter’'s statement that he did not know when the Fine Tuning Memo
(Ex. 310a) was originally draftedl.

In fact, Hunter knew full well that ¢hFine Tuning Memo was drafted on
July 8, 1994. Hunter'silling records indicate that he drafted “Marshall post-
matrimonial plan” on July 8994. That corresponds wighstatement in the Fine
Tuning Memo that J. Howardad not told his children dfis marriage to Vickie as
of July 8, 1994. (Ex. 310a, p. 1.)

In the bankruptcy court, Hunter claimed that the “Marshall post-
matrimonial plan” referred to in the billy records was the Amended and Restated

® [Townsend did, however, carry out several persasihte related, legal services for J. Howard,
including investigatig the possibility oadopting Vickie’s son.]
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Living Trust instrument dated July 13, 1994. (T22%THat was demonstrated to
be false because Hunter’s billing recomidicate that Cherry Doucet drafted the
Amended LivingTrust on July 11, 1994, after reemig instructions from Hunter.
(Ex. 649, p. 103).

This is important because it showatithe July 13, 1994 Amended and
Restated Living Trust was changed to pam with the goals set forth in the Fine
Tuning Memo which was drafted July394, and therefore the Court can gain

insight into the changes to the Living Trily reference to the Fine Tuning Memo.

[3. Hunter’s statement that the referea¢’mischief” in the Fine Tuning Memo
did not refer to gifts for Vickid.

Hunter’s Fine Tuning Memo stattdsat his plans would leave “less for
mischief (and Miss Cleavage).” (Ex. 31@a,12.) Although Hunter admitted that
“Miss Cleavage” referred to Vickie, he dedithat “less for nsichief” referred to
allowing J. Howard to have less mortagat he could give to Vickie. Instead,
Hunter disingenuously claimed that the gge meant less for unspecified “waste.”
This deception was intended to hide wHainter’s perceptions about J. Howard
were and his efforts to griJ. Howard of his assets.

[4. Hunter’s statement that he did ncause the Assignment, Promissory Note,
and Pledge (Exs. 287-28, to be backdate}.

The Assignment, Promissory Note, d@lddge all purport to be dated June
1, 1994. However, Hunter’s billing recs show that Chrey Doucet of the
Hunter Firm worked on “revisions ofqage” on July 11, 1994. (Ex. 649, 103,
#7535.) There is no record of a meetimith Pierce or J. Heard to sign these
notes on June 1, 1994, nor are therendsndicating that Hunter prepared these
documents prior to June 1, 1994. Hutgé&ine Tuning Memo, which was drafted
after J. Howard’'s June 27, 1994 marriagé&/ickie, addresses these transactions
and indicates that they @hld occur in thduture. (Ex. 310a, p. 6, VII.LA.4.)

In an attempt to explain away Higling records indicating that he had
worked on these documents, ier furthered his dishonesty by suggesting that
those records could refer to another pledigge did not say what pledge that was,
or show that it had ever been produdédally, Hunter suggests that maybe J.
Howard and Pierce caused the documentse backdated after they were
delivered. However, the dates on the doents are all typed, not handwritten in.

® [As a result of this perjuremstimony, there are portions of thenkruptcy court’s proposed findings
of fact and conclusions of law which mistakenlferd¢o the Amended and Restated Living Trust as|the
Fine Tuning Instrument. Piercefsnended Assignments of Errorteh quibble with the bankruptcy

court’s findings on the matteiSée, e.g Am. Assignments of Error { 25fhere is no evidence that J
Howard ever saw or was informed of the contefthie Fine Tuning Docunm.”; Am. Assignments of
Error § 27: “The Fine Tuning Document does not purfmbchange the provisions of the Living Trust . .
..”; see also, e.gAm. Assignments of Error 1 26, 28.) Thesatentions are the height of bad faith.
SeeFed. R. Civ. P. 11(b)(2), 11(b)(4).]

—
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[5. Hunter’'s statement that he did m@ause the donation of the [Grantor
Retained Annuity Trust] to the J. Hward Marshall, 1l Living Trust to be
backdated.

The act of donation document purpddde dated January 13, 1994.
Hunter testified that he did not backd#te document. That is contradicted by
Hunter’s Billing records which indicateahon July 12, 1994 herry Doucet of
the Hunter Firm “[d]rafted donation afterest in [Grantor Retained Annuity
Trust].” The January 1994 date isried like the rest of the document.

[6. Hunter's Statement that Pierceas never shown the Fine Tuning
Memorandum (Ex. 310a).

Hunter’s billing records for July 8994 indicate that he drafted the Fine
Tuning Memorandum and faxed it to Pier(fex. 649, p. 102# 7662.) (“Draft
Marshall post-matrimonial plan; fax to EeRte Marshall . . . .”). This contradicts
his statement of loyalty to J. Howarddademonstrates that he was working on
Pierce’s behalf.

[7.  Hunter's statement that he reseadred annulling J. Havard’s marriage to
Vickie to defend J. Howard fsm any actions taken by Pierge.

Hunter said that J. Howard told Huntkat he was vergnuch in love with
Vickie. Hunter, however, began researchamgulment in the e Tuning Memo.
Hunter testified that the reason he begesearching annulment is that he was
concerned that J. Howard would ask hirRiérce, holding J. Howard’s power of
attorney, could seek to have J. Howanmtiarriage annulled. This is completely
inconsistent with Hunter’s testimony tHaierce always followed his father’'s
orders. Neither Hunter nor J. Howard wabble concerned with Pierce seeking to
annul J. Howard’s marriage to Vickie if Pierce respected tiefa decisions and
never interfered with J. Howard’s relatiship with Vickie. Hunter was therefore
either lying as to the degree of controémised by J. Howard over Pierce, or, as
the Court finds, as to whom Hunter was preparing the Fine Tuning Memo for.

[8.  Hunter’'s statement that he believeih May 1995, thatl. Howard would
live for 5 year$

This is relevant because on May 26, 1995Howard allegedly approved
two documents which changed his esf#s. By the first document, the J.
Howard Marshall, 1l [Grantor Retained Anity Trust], created in August 1993,
sold back to MPI1 47,288 shares of MEEx. 3376.) The other document was for
sale of 63,051 MPI shares to MPI fopiavate annuity. (Ex3770.) Neither of
these annuities were schedite make payments to Hdoward until March 1996.
Hunter, like Pierce, testified that themenuities would have been economically
beneficial to J. Howard had he lived forodimer five years. Hunter testified that he
believed at the time that J. Howard wolne for another five years. This is pure
fiction.

" [This document may also have been backdaeel jnfra]
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In May 1995, J. Howard was alreaciyety years-old, and even reference
to actuarial tables would suggehat he had less than fiyears to live. In fact, a
year earlier, Hunter had done just that, fingdthat at 89, Howard had less than
five years to live. (Ex. 310a, p. 7-8y May 1995, J. Howa had spent a large
part of the previous five months in thespital. On January 24, 1995, J. Howard
had been rushed to the spital after his heart hadogiped, and was only revived
after CPR was administered. Townsendified that he began looking into funeral
arrangements for J. Howard in Janua®®3. Townsend testified that J. Howard
never regained a healthy appearance irb188d he several times believed that J.
Howard was close to death. If J. Hod/a advanced age, his near-death
experiences, the obvious breakdown ofgtigsical health, his extended hospital
stays, and his need for 24 hour nursing cédenot make it cleaenough to Hunter
that J. Howard would not live for anotHere years, in Spng 1995, J. Howard’s
physician, Dr. Reed, had diagnosed hiithwerminal, untreatable and inoperable
stomach cancer. In April 1995, Dr. Reedrgual that J. Howard might have as little
as three months to liveld. at 30-33.

“[9. Other actions that demonstradl Hunter’s lack of credibility

The Court’s judgment of Hunter’semtibility does not rest merely on these
specific lies, made under oath before tha@urt (some of whiclwvere lies that he
had been previously made before the baptay court). The Court also finds that
his central role in the plan to drainHloward of his assets, which was undertaken
in part to prevent J. Howard from makiagubstantial gift to Vickie, undermines
his credibility.

This Court is not the first to quian Hunter’'s character. Besides the
bankruptcy court, which found that Henthad conspired with Pierce to alter
documents and deprive Vickie of hetanded gift, Harvey Sorensen’s firm,
Foulston & Seifkin, foundHunter’s ethics questionable. On June 20, 1994,
Andrew Wright prepared a research memo fomisy Sorensen to advise him on
his professional responsibilities relatingtbat Sorensen believed was Hunter’s
“probable professional misconduct” in altering the [Grantor Retained Annuity
Trust], as discussed in Part IV.D.8infra. (Ex. 281, Memo p. 3.) According to
Wright, Hunter had acted incompetentlysréiputably, had refused to comply with
tax regulations, and had done so with thenhto defraud. (Ex. 281, Memo pp.5,
7.) Wright concluded that Hiter’'s conduct would be viexd by the Department of
Treasury as “disreputable, intentionallyddmlent, and perhaps incompetent.” (Ex.
281, Memo p. 7.) Wright recommended tBatrensen report Hunter to the relevant
disciplinary bodies.Id.)°

8 It appears that Andrew Wright is another attorney in Sorensen’s firm.]

® [While the Court has no information as to Sogemis eventual actions, Foulston & Siefkin informe
Pierce and J. Howard that they would not seccmalf the tax litigation behind Hunter. Although no
reason was given to the Court, theu@ believes that Sorensen and hisifdid so in a successful effd
to disassociate themselves from Hunter.]
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Finally, the Court is concerned that iitar acted unethically in attempting
to impress Pierce with his family’s judatiprominence. Vickie’'s counsel argued
that Hunter and Pierce were involvedoianning to use thesmnnections to gain
an advantage in dealingttv J. Howard'’s estate.

The Fine Tuning Memorandum prepatadHunter includes statements that
deal with estate planning once J. Howhadl married Vickie. (Ex. 310a.) Up
until Hunter drafted the FinBuning Memorandum on JuB, 1994, J. Howard had
been co-trustee, along with Pierce, of dhéloward Marshall, 1l Living Trust. On
page 3 of that Memo, Hunter addressascerns about how to choose a successor
trustee upon J. Howard’s daatOn page 3, paragitapl, Hunter lists numerous
options. The last of these is to “let @y serving federal judge in Texas appoint
successor.” (Ex. 649, p. 3.) iBrsuggestion is out of place considering that state
courts, not federal courts, are primarily responsiblgpfobate mattersSee
Marshall 1ll, 264 B.R. at 621. In the nextrdence, Hunter’s thinking becomes
more clear: “[sidebar . . . my father is ndve longest serving federal judge in the
United States]” (Ex. 649, [3.) (Brackets in original.)

Hunter's father is the Honorable EdwinHunter, Jr., Senior District Judge
for the Western District of Louisianand as Hunter’s Fin€uning Memorandum
indicates, he is the longest servingdeal judge in Louisiana and the United
States, having been appointed to thedbeby President Eenhower in 1953.

When taken in context of the other etgem this saga, Hunter’s self-styled
“sidebar” is not an innocu@uwnote to himself. On the next line of the Fine Tuning
Memorandum, Hunter’s suggestion foethiving Trust was to “[p]ermit the
trustee to re-situs trust if it gives an adiage.” (Ex. 310a, p. 3.) Indeed, the
Living Trust was later rei#®d to Louisiana, wherRierce initiated succession
proceedings.See Howard Marshall Charitable Remainder Tru$i9 So. 2d at
662. Had Hunter’'s plans been followgbdlough with, the longest serving federal
judge in the state of the trusts’ neitus, his father, would have been given
authority to choose a successor trustee. There is no evidence before the Court th
these thoughts ever evolved past trenping stages, or that Judge Hunter was
even aware of his son’s plan. Howewvihese events demonstrate Hunter’s
apparent willingness to expldits father’s high position.

Vickie’s counsel points out, however, that this is not the only instance
where Judge Hunter is referred to in corimecwith this matter. Vickie's counsel
also argued that Hunter and Pierce wewpslved in attempting to solicit advice
from a judicial officer. On January 2¥995, Harry Winston sued J. Howard over
a bounced check that he hadtten while purchasing jeviry for Vickie. Disputes
arose between Vickie and Rier as J. Howard did notvethe cash to cover the
check. Pierce had been responsiblestidving the problem and returning the
jewelry to Winston. Vickie, howevengever returned thegwelry, and Harry
Winston sued. On April 22,996, Judge Audregollins of the Central District of
California, issued findingsf fact and conclusions ddw in that matter, and
entered judgment in favor of Harry Wins. This ruling upset Pierce. In
response, Pierce sent a memoranttuidwin Hunter, outlining numerous
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strategic alternatives for the Harry Wgton case, as well as for Vickie’s

bankruptcy. (Ex. 431" Part 2.B of that memorandum details how Pierce and his
lawyers could determine his options for legecourse. Included is the following
passage:

2. Obtain all the pleadings and briefs for review by Judge Hunter. |
very much appreciate thvery valuable step. Would be most helpful to
have the Judge’s advice regaiglwhat elementsre needed to:

A. Successfully move for a new trial and prevailing;
B. Successfully move for an appeal and prevailing.

3. After the Judge has had a chatceeview the case, Jeff [Townsend]
needs to visit with him tdiscuss the issues and the Judge’s advice. . . .

4. Seek the advice of other “wise men” who may be able to help us
achieve our objectives A & B above.

(Ex. 431, pp. 1-2.) Pierce confirmedrohg his testimony that “Judge Hunter”
referred to Edwin Hunter’s father, Jue§dwin F. Hunter, Jr. Later in the
memorandum, where he writes:

| think we were badly hosttowned, but perhaps it is good because we will
be more ready next time for whatdmpect from the California courts. We
need to modify our behavior and anadyaccordingly. That is the purpose
of the experience. We need to uggrassively every gmrtunity to home-
town them in Louisiana.

(Ex. 431, p. 4.) This memorandum malaear that, at theery least, Edwin
Hunter had offered to Pierce the servioghis father, a sitting federal district
judge, in analyzing and recommending litiga strategy for a client in an attempt
to overturn the ring of a fellow district court judg&. In addition, the phrase
“other wise men” appears to referdther judicial officers in the state.

This conduct gives rise to even raserious questions about Hunter’'s
character. If Hunter was merely seekauyice, on behalf of Pierce, about the

19TDuring the presentation of the case to the Cesenteral documents were maaieilable to Vickie's

counsel by Pierce, with Pierce reserving the riglutject to them based on privilege. The Court has

not relied on any document as evidence that is subject to a legitimate claim of attorney-client pt

However, Exhibit 431 is potentiallyrivileged communication from Pieg to his attorney Hunter. The

Court, however, finds the exhibit admissible for easons. First, throughout the proceedings, Pig

has contended vehemently that Hunter did not représmneand Hunter has tesatl to the same effe¢

Second, this document is admissible under the crimgdfexception to the attawy-client privilege.
See, e.gUnited States v. ChefA9 F.3d 1495, 1503 (9th Cir. 1996). Here, the communication shq
Pierce arranging to have Townsend seek informatmm f federal judge about a separate pending
action. This constites a fraud on the court apdtentially obstruction of justice in violation of 18
U.S.C. 8 1503. Pierce’s objectionpivilege is therefore overruled.]

1 [The fact that the memorandum was written by d&éndicates that Pierce was complicit in this
conduct.]
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prospects for winning a new trial or arnpagal, he could have approached dozens
of well respected appellate law firffsApproaching a judge, in violation of the
principles of ethics, suggests that Htmivas seeking to use Judge Hunter’'s
influence, not just his ledgjakills, in order to furthePierce’s litigation posture.
Such an approach is ungtienably unethical, potentiallgriminal, and certainly
shows Hunter’s character to be untrustworthy.

The Court concludes that Edwin Haris testimony consisted of numerous
lies, and that he has no credibility as a witndsis dt 33-36.

* * *
As part of its conclusion about Edwifunter’s testimony, the Court wrote:

In light of Hunter's behawr, the Court encourages tbaited States
Attorney for the Central District of Catifnia to undertake a close review of the
record in this case to determine whethesdek an indictment for perjury under 18
U.S.C. § 1621.

Id. at 36 n.28.
Later inIn re Marshall 275 B.R. 5 (C.D. Cal. 2002), thi¥ourt noted its deep suspicig
of Pierce and Hunter, to the extent that the Ctalirthey could not b&usted with original
documents: “Given the record of document tanmgein this case, theris an obvious concerri
that an original in the hands of Pieaed Hunter would beltared or destroyedld. at40, n.34
This Court also clarified threlationship between HunterdaPierce and noted egregid

actions taken in bad faith. ke findings are as follows:

“Pierce testified that, had J. Howdrded until March 31, 1996, MPI would
have had to borrow near$10 million to finance the yanents due on the private
annuity and note. At the time, MPI haldtained a $15 millin line of credit from
Texas Commerce Bank, secured by MPI'sregéin Koch stock. According to
Pierce, Texas Commerce Bank had become concerned with the amount of money
outstanding to MPI. It had insisted ttdPI reduce its debt to $12 million and that
it stop taking out loans torfance J. Howard’s personal spending. It is therefore
unfathomable how Pierce would have been able to convince Texas Commerce
Bank to nearly double MPI’s line of criédo pay the amounts due under the note
and the private annuity. Meover, even if it had beeble to borow enough to
pay the amounts due in 1996, Hunter testithat the private annuity would only
be a good business decision for J. Howalteifived for five years or more. Thus,

12 The Court notes that Pierce has been reprabéntais matter by the Los Angeles firm Jeffer,
Mangels, Butler & Mamaro, one of tineost prominent firms in the city.
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MPI1 would have had to borrow nearly@illion over five yars to finance J.
Howard’s personal spending, at a time when its lender had reduced its line of
credit from $15 million to $12 million.The testimony that the May 1995
transactions were legitimate and soldiness decisions, undertaken at the
behest of J. Howard, is contrattiry and therefore not credibldd. at 44, n.39.

“Pierce and Hunter’s actions of slowdyaining J. Howard of assets in order
to prevent a gift to Vickie were egreg®in nature. What is worse, however, is
that many of the documents at issue indhge were destroyed, backdated, altered,
or prepared and presented to J. Howarder false pretenses. This was done in
order to prevent Vickie fromeceiving funds, out of fear that J. Howard might sign
a will or other gift instrument at ¥kie's behest, and to avoid the legal
consequence of important dates in Jwidd’s final years including his marriage
to Vickie and the appointment of a guiartad litem to manage his affairs. The
backdating and altering of the docunsewas done with thieill knowledge of
Pierce. Most of the backdated documemtse prepared by Edwin Hunter, whose
brilliant machinations on ed&aplanning Pierceelied on to devise the necessary
actions.”ld. at 45.

“These pages [of the Amended andsRéeed Living Trust Document] have
been substituted due to intentional act$doyter, with the knowledge of Pierce.”
Id. at 48.

“Evidence of Pierce’s tortuous condug legion. Acting in concert with
Hunter, they backdated documents, raiiedocuments, destroyed documents,
suborned falsified notary statementsgented documents to J. Howard under
false pretenses, and committed perjutgl."at 53.

“Here, the evidence of willfulrss, maliciousness, and fraud is
overwhelming. Pierce and Hantengaged in a pattern of deceiving J. Howard for
nearly two years. They presented doents under false ptenses, suborned
perjured notary oaths, fé#ied and backdated documenand altered documents,
all with the intent of denying Vickie thefgthat J. Howard itended to make to
her. Pierce was the primary beneficiary of these acts. Pierce had private
investigators follow J. Howard when hdtl€exas to visit Vickie. In support of
their plans, Hunter considered abusinglityh office of a federal judge. Pierce’s
conduct continued even after J. Howard @wead, as he participated in a plan to
solicit a federal judge and appears to haltered the Renunciation document in
February 1996.1d. at 57.

* * *

Further, this Court also upheld many of thedfngs of fact proposed by the bankruptg

court in its October 6, 2000, Original Decisidarshall I, 253 B.R. 550. The relevant finding

from the Original Decision, drawn fropages 556 to 558, are as follows:

[lll. Pierce's Discovery Abuses]
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The court previously found that Piereegaged in massive discovery abuse
in this adversary proceeding in ca@mtion with the production of documents
properly requested under Rule 7034, Wahincorporates by reference Rule 34 of
the Federal Rules of Civil Procedure.

Pierce's discovery infractions incluttir kinds of egregious discovery
abuse. First, he failed to serve a writtesponse within 30 days after the service
of the request, as required by Rule 34b{l incorporated by reference in
Fed.R.Bankr.P. 7034.Second, more than a year after the document production
request (and after monetary sanctiond baen imposed more than once), Pierce
provided a privilege log which listeddbsands of documents that were not
produced based on claims of attorney+dligrivilege or work product. This
privilege log was grossly insufficient feupporting his claim that the documents
were not subject to discovery. Third, Redisobeyed altogether the court's order
to submit these documents fExamination in chambets determine whether the
documents qualified for discovery exgtion. Fourth, Pierce destroyed a
substantial quantity alocuments that were subjecta@ending discovery request.
These egregious discovery abuses meqiinat the court impose appropriate
sanctions?

[A. Sending Documents to Attorney]

Pierce testified that, upon J. Howardsath, he boxed up all of J. Howard's
papers and sent them to Edwin HunteLa&ke Charles, Logiana. These papers
fall into two categories: papers belamgto MPI and personal papers that
belonged to J. Howard at the time of death. For both categories, Pierce's
obligation to produce the docunts is the same as if theyere still in his personal
possession. As to the docume belonging to MPI, Pierce was the president and
sole director of MPI at all material tes during this litigation and had the power
and responsibility tproduce the documents.

As to the personal papers of J. HotaPierce was the administrator of J.
Howard's probate estate in Louisiamaen this adversary proceeding bedan,
when the document production requests vipeoenulgated, when responses thereto
came due, and when the dawents should have beproduced. The Louisiana
probate case was ultimately dismisseddck of jurisdiction and a new probate
case was filed in Texas, where a differadininistrator was appointed. However,
Pierce's default occurred during katch, and his failure to produce the
documents cannot be excused bystissequent replacement by another
administrator. Furthermore, the court iformed that Pierce'successor eventually

13 IPierce also did not serve such gp@sse at any reasonable time thereafter.]

4 [These discovery abuses are not the only onesmitted by Pierce, but only the most egregious.]
15[This adversary proceeding began as a claimRtete filed in this bankruptcy case for defamatig
and Vickie's counterclaim thattise subject of this decisioBummary judgment was previously
awarded to Vickie on the defamation claim, becaisece offered no evidea to support the claim.]
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waived any privilege that he had iretdocuments. Nonetheless, the documents
were never produced in this adversary proceeding.

It is hornbook law that delivering @rexisting documents to a lawyer does
not change a party's obligation to prodtieem in litigation. McCormick states:

[T]his principle is controlling: Ifa document would be subject to an
order for production if it were in hhands of the client it will be
equally subject to such an ordettifs in the handsf his attorney.

McCormick on Evidence 330 (JohniMam Strong, ed., 4th ed.1992¢cord,

United States v. Robinsoi?21 F.3d 971, 975 (5th €C1997) (“it goes without

saying that documents do not become ldalwith the lawyer-client privilege
merely by the fact of their bagrpassed from client to lawyer'$mith v. Texaco,
Inc.,186 F.R.D. 354, 356-57 (E.D.Tex.1999). McCormick further states that any
other rule “would be amtolerable obstruction tustice.” McCormick supra,at

329.

Pierce had full responsibility for the prodion of all documents in either of
these two categories that he sent tmtér. When Vickie made demand for the
production of the documents, Pierce'sp@ansibility was to instruct Hunter to
produce the documents for inspection or ¢ogyor to raise any claimed defense
to their discovery in a timelyileéd response. Hunter did neithér.

[B. Claiming a Privilege]

A party claiming a privilege has the logn of showing that the privilege
applies.United States v. Bauet32 F.3d 504, 507 (9th Cir.1997). Federal
common law governs the application gfravilege in an adjudication based on
federal lawSeeFed.R.Evid. 501. Where stdsav provides the applicable
substantive law, privilege issue®aoverned by that state's lad. In this case,
the causes of action at issue are govelyetlexas law. Thu$exas law governs
the issues of attorney-client privilege and work product.

The legal standard for the attorrelient privilege is as follows:

(1) Where legal advice of any kimsl sought (2) from a professional
legal adviser in his capacity asch, (3) the communications relating
to that purpose, (4) made in corditte (5) by the client, (6) are at
his instance permanently protect{@(l from disclosure by himself or
by his legal advisor, (8) exceffte protection be waived.

See8 J. Wigmore, Evidence 8§ 2292584 (J. McNaughton rev.196Ekge also
United States v. El Paso C682 F.2d 530, 38 (5th Cir.1982)Smith v. Texaco,
Inc., 186 F.R.D. 354, 356 (E.D.Tex.1999).

1811f, after receiving such instructions, Hunfailed or refused to produce the documents, Pierce's
remedy is against Hunter for vialah of Hunter's duty as Piercelgent to obey his lawful orders.]
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For each document transmitted to a rdiorney, Pierce must show, as to
each such recipient, (a) the recipient's nafimethe position thahe recipient held
at the time, (c) if the repient received the documesnt a corporate official or
employee, how the corporation's piege applied to the recipieree Upjohn Co.
v. United State€}49 U.S. 383, 391-96, 101 S.677, 683-86, 66 L.Ed.2d 584
(1981).

Pierce has not made an adequate shgpwimany of these issues, as to any
of the documents at issue. While the narmesome of the authors and recipients
are given, none is identified as an atty. The positions of the non-attorneys at
the relevant times are not given, noaig/ explanation giveaf how they qualify
underUpjohn.

The court has serious reservationsiglihe legitimacyf the attorney-
client privilege and work product ctas. Pierce did deliver more than 100
documents fom camerainspection that were in the possession of Jeff Townsend.
The court found that approximately 13 of the documents were subject to a
legitimate claim of attorney-client privie or work product. For most of the
remaining documents, the court foundguamd faith contention that either
exception applied. The non-qualifyimgcuments included such items as
transmittal letters, annual statements of Kijideotape of J. Howard's arrival at
Vickie's home to visit her &dr their marriage, and photographs of Vickie taken on
vacation after J. Howard's death. The ciafers from this evidnce that most of
the attorney-client privilege and work piwect claims for the Hunter documents are
equally meritless’

Because Pierce failed to carry thedmm of showing the applicability of
either the attorney-client pilege or the attorey work product doctrine, all of the
documents on the privilege log should have been produced to Vickie in this
litigation. They were not. Tdncourt concludes and finds that all of the privilege
and work product claims relating to theimter documents were also specious and
made in bad faith.

[C. Sanctions for Discovery Violations]

Y7 1If Ninth Circuit law had governed the procedurdstiag to the testing of the assertion of attorne
client privilege and work produdhat law would require the party opjpog the privilege claim to sho
a factual basis sufficient to supparreasonable, good faith belief tihmtamera inspection may reve
evidence that information in the materials is not privilegse In re Grand Jury Investigatio®i/4 F.2(
1068, 1074-75 (9th Cir.1992%ee also United States v. Zo81 U.S. 554, 572, 109 S.Ct. 2619, 26
105 L.Ed.2d 469 (1989) (for determination of crimedft@xception to attorney-client privilege, oncg
threshold showing is made, cotes discretion to conduct in cameeaiew based on all the facts an
circumstances of the case, including the relatiygortance to the case thfe alleged privileged
information, the likelihood that the evidence produtedugh in camera review (together with the g
evidence in the case) will estalh that the exception applies). 8 Bxperience with the Townsend
documents fully satisfies these requirements.]
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The court issued its findings and saons order on the discovery violations
on May 20, 19992 The court subsequently vacatidat order. Meanwhile, Pierce
has done nothing to vitiate his refusaptoduce the documenat issue for am
camerainspection. The findings of fact andreclusions of law highlighted in bold
in this opinion or otherwise specifiede imposed as sanctions for Pierce's
discovery abuse. The court finds thattpaocuments listed in the privilege log
directly relate to the transactioas to which the sanctions are imposed.
Furthermore, there is no way to knawat was in the documents that Pierce
destroyed while they wereailsject to a discovery request.

In addition, Edwin Huntetestified at the trial over Vickie's objections
based on Hunter's failure to produce lthenter documents do submit them to
the court forin camerainspection. The court now stains those objections, and
strikes Hunter's testimony.

* * *

The bankruptcy court, iruling on the issue of punitive damages, found that Pierce’
“totally unjustified refusal to provide discoveirythis adversary procdeg has prevent this
court from determining this adversary proceedingts merits. Becaugais is a high profile
case that has attracted substantial publin©atie, Pierce Marshall’'s conduct substantially
promotes a disrespect for the federal countsthe degree of justidbat they dispense.”
Supplemental Mem. of Decision Following Trial\ 96-01838-SB, Dkt. 720 at 5, Nov. 21,
2000. Although this Court recognizes the @iéfnce between punitive damages and sanctio
wholeheartedly agrees with the bankruptcy tewonclusion that Pierce’s actions have
promoted a disrespect for the federal courtstedasvant here, Pierce’s actions have caused
Plaintiff significant expense in litigating matters in which it appears clear that one side h:
repeatedly decided nti play by the rules.

I
I
c. Plaintiff may pursue civil sanctions, na punitive sanctions, to compensat

her for expenses incurred as a resultf Pierce and Hunter’'s misconduct

UJ

ns, it

AS

\U

8 The court issued a prior set of findings and sanctions on January 21, 1999, which were vacafted by

district court and remandédr more specific findings.]
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Courts have drawn a distinction betweenl@anctions and punitive sanctions. Here,
Court believes civil sanctions are the appraggrremedy for Plaintiff pursue. As the Ninth
Circuit has noted, the inherent power of a fatleourt to manage its cases and courtrooms
provides an ability to punish nduct both within the confines afcourt “and beyond, regardl
of whether that conduatterfered with trial.”"F.J. Hanshaw Enterprisesic. v. Emerald River
Dev., Inc.,244 F.3d 1128, 1136 (9th Cir. 2001) (citifgung v. United States ex rel. Vuiton
Fils S.A, 481 U.S. 787, 798 (1987)).

Hanshawreversed an imposition ofipitive sanctions on a party that had tried to bril
court-appointed receivebee idat 1131. The Ninth Circuit boowed from case law regarding
contempt as a way to inform the protections due to a party that a court seeks to ddnatior
1137 (citingInt'l Union, United Mine Workers of Am. v. Bagwéll2 U.S. 821 (1994)). In
Bagwell the Supreme Court held trea®$52 million fine imposed oa union for breach of cou
Injunctions was a criminal penaltgagwell 512 U.S. at 827-28. ThgagwellCourt noted that
“whether a contempt is civil or criminal twsmon the ‘character and purpose’ of the sanction
involved,” and that a contempt sanction if “renadand for the benefif the complainant” is
civil, and it is criminal if “punitive, tovindicate the authority of the courtd. (citing Gompers
v. Buck’s Stove & Range C@21 U.S. 418, 441 (1911)).

A further way to describe the civil/criminal disction is that a civil/remedial fine seek
to either coerce a defendanto compliance with a coudrder, or to compensate the
complainant for leses sustainettl. at 829. While the Supreme @® has tended to classify g
fine paid to a court as punitive, and fines gai@ party as remedial, the person who gets th
fine is “not determinative.Lasar v. FordMotor Co, 399 F.3d 1101, 111(Bth Cir. 2005)
(citing Hicks ex rel. Feiock. Feiock 485 U.S. 624, 632 (1988)). klanshawthe district court
had imposed punitive sanctions withg@uoviding the procedural protectionsabtriminal trial,
such as an independent prosecutor and a esqgaint for proof beyond a reasonable doubt.
F.3d at 1138-39. This was reversible ertdr.

Here, as the Court notesljpraat 19, the U.S. Attorney halle opportunity to consider

whether to pursue a criminal prosecution againstii¢tHunter for perjuryThat office declineq
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to do so back whenidhcase was not nearly as old as tioday. As this Court considers
Plaintiff's claims to have beagravely harmed by Pierce and Heri$ actions, it finds that the
appropriate remedy is lited to granting Plaintiff's request fmursue sanctions only so long {
those sanctions are remedial, aimed to comperdaitatiff for expenses incurred as a result
misconduct.
I. Potential sanctions aso Edwin Hunter

Hunter is entitled to a hearing to conte# tksues of bad faiéind the amount of any
sanctionsWestern Sys., Inc. v. Ullo858 F.2d 864, 873 (9th Cir. 1999)Hunter should
already be well aware of the risk of remedial&®ns against him, given past findings that
acted in bad faith and the fact that this Court went so fer @ommend possible prosecutid
for perjury. This Order to Show Cause servegrtuvide “sufficient, dvance notice of exactly
which conduct was allegeo be sanctionablelh re Deville 361 F. 3d at 549.

The Court addresses two arguments it anticigab@s Hunter. First, the fact that Hunt
Is no longer involved in ik case has no effect orslability to be sanctioneth re Itel Sec.
Litig., 791 F.2d 672, 675 (9th Cit986) (upholding sanctions agst counsel whose counsel

was no longer in the case, and noting, in considexasg law, that “there mbsolutely no hint

. that a lawyer may escape sanctions for misconsimply by withdrawng from a case before

opposing counsel appk for sanctions.”).
Second, the fact that Plaintiff did nobrre for sanctions against Hunter is no bar.
Sanctions may be awarded sua sponte undeoin®'s inherent power, regardless of whethg

the opponent moved for thefiper,447 U.S. at 769n re Itel Sec. Litig.791 F.2d at 675.

19 See also Pipe#47 U.S. at 767 (“sanctions . . . should noabsessed lightly avithout fair notice
and an opportunity for aglaring on the record.”regon RSA No. 6, Inc. v. Castle Rock Cellular of

Oregon Ltd. P’ship76 F.3d 1003, 1007-08 (9th Cir. 1996) (heamegessary to determine bad faith)).

“Ordinarily a court proposing tompose sanctions notifies the perstrarged both of the particular
alleged misconduct and of the pautar disciplinary authority undavhich the court is planning to
proceed.In re DeVille,361 F.3d 539, 548 (9th Cir. 2004). A partyb® sanctioned must be provide
with “sufficient, advance notice of exactly igh conduct was alleged e sanctionable and,
furthermore were aware that they staxcused of having acted in bad faitll.”at 549 (citation
omitted).See also Toombs v. Leof &7 F.2d 465, 472 (9th Cir. 1985) (“Due process . . . requires
parties subject to sanctions have ‘sufficient oppoty to demonstrate th#tteir conduct was not
undertaken recklesstyr willfully.” ).
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Hunter is now on noticend is hereby ORDERED TO $MW CAUSE why sanctions

should not be issueaahainst him for actions taken dugi this litigation in bad faith.
ii. Potential sanctions as to Pierce Marshall

Pierce’s bad faith conduct was too pervasivé @0 egregious to be ignored, despite
fact that he has since passed away. It would ptemisrespect for the authority of the feder
courts to turn a blind eye totaans that so willfully and blatadly attempted to make a mocke
of this justice system. Furthat would reward a party for wtat-all-costs tactics, to the
deprivation of his opponent. Sublkhavior cannot be condoned.

It is a straightforward proposition that acddent’s estate may be held liable for the
decedent’s sanctionable condwant,admittedly rare situation rsiooften found in protracted
litigation. See, e.g. In re Consol. Pretridloceedings in Air W. Sec. LitigZ3 F.R.D. 12, 13
(N.D. Cal. 1976) (where court granted motion for sanctions against party’s estate for tha
failure to appear for his depositiofjstate of Calloway v. Marv&ntm’t Group, a Div. of

Cadence Indus. Corp, F.3d 237, 239 (2d CifL.993) (sanction against party was reinstated

against his estate when the sanction was reeatli on remand, by which point that party has

passed away). As such, Plaintiff may pursue tsamg against Pierce’s Estate for Pierce’s
actions.
iii. The Court rejects Plaintiff's effort to pursue sanctions against MP
This Court will not allow Plaintiff to pursuganctions against MPI. MPI was not a pa
to the case in which sanctionaldonduct occurred, nor did this Court make any specific
findings of misconduct by MPI. Although Pierce was ghresident and sole director of MPI,
Court is unwilling to establish the expansivéerthat a president and sole director of a

corporation is always acting on behalf of thatpawation. Plaintiff prowded no legal authority

he
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demonstrate why an entity not involved in ascaswhich sanctionable conduct occurred can be

sanctioned due to actions of itepident and director that were aken directly on its behalf
IV.  Conclusion
For the reasons above, the Court:

-  GRANTS the Motion for Judgment on the Pleadings;
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-  GRANTS the Motion to Stay Entry of Juthgnt Pending Dispostin of the Sanctions

Motion;
- DENIES the Motion to Stay Entry of dgment Pending Disposition of the Texas
Appeal;

-  GRANTS the Motion for Sanctions against lees Estate and shall allow Plaintiff

pursue those sanctions;

- DENIES the Motion for Sanctions as to MPI;

The Court also sua sponte ORDERS Edwin dutd Show Cause why he should not
sanctioned. The appropriate next step is a status conference, which the Court SETS for
13, 2013, at 8:30 a.m. Plaintghould be prepared to discussavlemedial sanctions Plaintiff
wishes to pursue, identifyin@e specific misconduct argpecific costs that Plaintiff
unjustifiably had to incur becauséthat misconduct. The Cousill then set a further schedu

as to briefing or hearings.

DATED: May 29, 2013

] .
S s om A g
Al goesl F piers

DAVID O. CARTER
WNITED STATESDISTRICT JUDGE
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