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Before the Court is a Motion to Vacaget Aside, or Correct Sentence by a
Person in Federal Custody (“Motion”) fildy Petitioner Joel Boyd (“Petitioner”). (Dkt.
1). After reviewing the motion, oppositioand reply, the Court DENIES Petitioner’s
Motion. The Court finds the matter appropeidr decision without oral argument. Fed
R. Civ. P. 78; Local R. 7-15.

l. Background

On January 25, 2006, Petitiongas convicted of conspiracy to interfere with
commerce by robbery, interferee with commerce by robbery, and using, carrying, or
brandishing a firearm during a crime of violenb#ot. (Dkt. 1) at 2. He was sentenced to
322 monthsld. The conviction was affirmed on appeal by the Ninth Circuit and the
petition for writ of certiorari waslenied by the Supreme Coudnited States v. Boyd,

480 F.3d 1178 (9th Cir. 200Bpyd v. United Sates, 550 U.S. 977 (2007). The same
counsel (“Counsel”) represented Petitionerimiy both the trial and the appeal.

On May 29, 2008, Petitioner filed the peas Motion arguing that his conviction
should be set aside due teffectiveness of counsel inolation of the Sixth Amendment
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and prosecutorial misconduct. Mot. (Dkt.1Ya6. Petitioner is represented by different
counsel in this motion thaat trial and on appedd. at 1.

a. Pre-trial

Counsel states he met with Petitioner betbeetrial to discuss possible defenses.
Counsel Decl. (Dkt. 252) at § 3. Counsel ataies that, prior toiéd, he discussed the
consequences of a changeptda versus trial, and bause Petitioner was a “career
offender” and claimed to have informaticegarding unrelated cases, Counsel advised
Petitioner that a plea agreement was in his best intédeat.  4-5.

b. Trial

At trial, Petitioner claims in his Motion & Counsel did not object to government
witness K.S.’s testimony that althoughestnly saw one of the two men that who
committed the robbery, shesaimed the man she did see was African American,
which is the same race a®tRetitioner. Mot. (Dkt. 1) at 5. Counsel claims he did not
raise an objection to the testimony becauséelieved that the jury would see the
assumption was “ridiculous,” which wouldsdredit the witness. Counsel Decl. (Dkt.
252) at 1 8.

Petitioner claims in his Motion that Gosel brought in @dence of another
pending case in which the Petitioner was atslicted involving casimg stolen treasury
checks. Mot. (Dkt. 1) at 5. Counsel playbd recording of the atement Petitioner made
to FBI Special Agent MarKatthews (“SA Matthews”), which included a confession to
the check-cashing scheme. Counsel Dedit.(252) at 9. Counsel alleges that
introducing evidence of the ebk-cashing scheme through the recording during trial was
part of a tactical decision to discredit $fatthew’s testimony that Petitioner admitted to
the robbery off the recordid.

At trial, a coconspirator (“CoconspiratB”) testified that the Petitioner was one
of the men involved in the bbbery, and SA Matthews tesétl the Petitioner confessed to
the crime off the record. Rp., SACR 05-72-DOC-1 (Dk250) Ex. A, Ex. C. United
States Secret Service Special Agent WeSlelywark also testified that the Petitioner
admitted to committing the crime. Resp. (O¥0) at 4. The government also played a
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recording of a jailhouse conversatioriieen the Petitioner and a coconspirator
(“Coconspirator W”). Mot. (Dkt. 1) at 4.d@Linsel objected to the playing of the talpk.

c. Closing Arguments

During closing arguments, Counselaeaseveral comments regarding the
Petitioner. First, Counsel said Petitioner #mel other person in Petitioner’s recorded
calls “did not grow up in the neighborhof@ounsel] grew up in, did not grow up
probably in the neighborhoods [the jugrew up in, and have a different way of
speaking to one another when they’re refgyiio certain thing.” Mot. (Dkt. 1) at 5.
Counsel claims he made this statement &iratt from the impact of [Petitioner’s] use of
language during the rexted calls.” Counsel Decl. (Dkt. 252) at { 10.

Second, Counsel stated:
[T]hese are people—and | hesitate to say this—but these are people that
are familiar with the system and amaking types of decisions that you've

never had to make. . . | know ydan't like hearing about this stuff,
because it's dirty. But that's what hagns. That's reality. This isn't TV.
This is real.

Mot. (Dkt. 1) at 5. Counsel “didn’t like lisning to the phone conversations... because of
the way [Petitioner] spokeld. Counsel claims he made tleestatements so the jury

would not use Petitioner’s dis@isn with his mother regardirhis plea agreement as an
admission of guilt. Counsel Decl. (Dkt. 252) at § 11.

Finally, Counsel also tells the jury ti2gtitioner told a coconspirator to give up if
the FBI shows up because “iparson suspected of a violemime doesn’t give up, they
get shot. I'm not saying there is anythingowg with that. As a matter of fact, there’s
probably something right witih.” Mot. (Dkt. 1) at 5. Counsel claims he made this
comment following a recordinipe jury heard where the ®@ner is heard telling his
coconspirator to give himself up if the FBtests him. Counsel Decl. (Dkt. 252) at { 12.
Counsel claims he wanted the jury not to rmorstrue what they heard in the recording as
an admissionld.

During the AUSA'’s closing argumenPetitioner claims the AUSA called
Petitioner’s wife and mother, who both testifiedratl, “liars.” Mot. (Dkt. 1) at 5. At
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trial, the AUSA said, “It's the prosecutits position [Petitioner's mother and wife] lied
on the witness stand. They weren’t mistakemey didn’t have a memory lapse. They
lied.” Resp. (Dkt. 250) at 5. The Governmh@rgues that after the comment was made,
the AUSA went through the &lence to show why the testimony of Petitioner’s wife and
mother was not believablel. Counsel did not object toithcomment at the time it was
made. Mot. (Dkt. 1) at 5. Counsel did rudiject because Counsel did not believe the
comment could be considered miscond@unsel Decl. (Dkt. 252) at § 13.

The AUSA also made the following mmwnents during the rebuttal arguments: (1)
“I'm not gonna try and explain to you whiadasonable doubt is, because when that
happens, that’s lawyers trying to get yowiew the law the way they want you to view
it”; (2) “what | suspect everyona this room, other than the defense, realizes is that there
are a multitude—a multitude of crimes tkall violate both federband state law”; and
(3) and the AUSA repeatedly referred te thefense argument as “counsel said” and
“counsel may say.” Mot. (Dkt. 1) at 5. Cowhslid not object two the second and third
comments at the timiaey were maddd. Counsel did not objédecause he did not
believe the comments could be considered omdact. Counsel Decl. (Dkt. 252) at { 13.
Counsel did move for a mistrial after the ANS first comment. Resp. (Dkt. 250) Ex. D.

d. Appeal

Petitioner was represented by the same coatsehl and on appeal. Mot. (Dkt. 1)
at 4. Petitioner’'s Reply (“Reply”) clainfSounsel never explaed why the appeal
argument chosen was the best strategy sar the issue on appeal lost at trial,
Petitioner expected Counsel tagd little deeper.” Rep. (Dk27) Ex. 1. Counsel claims
he consulted with Petitioner and, based enf#tts, the best argument on appeal would
be that the robbery did notterfere with interstate commerce. Counsel Decl. (Dkt. 252)
at 1 14. Counsel also claims he informeel Betitioner that he was free to choose another
lawyer from the appellate pan&dl. Counsel alleges that tiietitioner agreed with the
strategy, but made a comment to the effieat if the appeal failed an ineffective
assistance of counsel motion would be raisgd?etitioner denies making any such
comment. Rep. (Dkt. 27) Ex. 1.
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Il. Legal Standard

A motion to vacate, set aside, or correct sentence of a person in federal custody
pursuant to 28 U.S.C. § 2255tites a prisoner to relief “[i]f the court finds that . . . there
has been such a denial or infringement ef¢bnstitutional rights of the prisoner as to
render the judgment vulneratite collateral attack.” 28 3.C. § 2255(b). If the motion
combined with the files an@cords of the case “conclusively” show that the prisoner is
not entitled to relief, no evidentiahearing on the issues is warrantet.

The standard of review & 2255 petitions is “stringent” and the court “presumes
earlier proceedings were corredilhited Satesv. Nelson, 177 F. Supp.2d 1181, 1187
(D. Kan. 2001) (citation omitted). In a suss&ul 8 2255 motion, the “defendant must
show a defect in the proceedmwhich resulted in a ‘compéetmiscarriage of justice.”

Id. (quotingDavisv. United Sates, 417 U.S. 333, 346 (1974)).i#t important to note that
“relief is not available merely because of etftat may have justéd reversal on direct
appeal.”United Satesv. Frady, 456 U.S. 152, 165 (1982)nited Sates v. Addonizo,

442 U.S. 178184 (1979).

. Discussion

The Motion aims to vacate, set asidecorrect the sentence based on the
following three arguments: (1) Petitioner receiwgeffective assistance of trial counsel;
(2) Petitioner received ineffective assistantappellate coungeand (3) the AUSA
committed prosecutorial miscondutMot. (Dkt. 1) at 4-6.

a. Petitioner Did Not Receive Ineffedtve Assistance of Trial Counsel

The standard for evaluatirggSixth Amendment ineffectevassistance of counsel
claim is set forth ir&rickland v. Washington, 466 U.S. 6681984). Counsel’s
performance is constitutionalljeficient when it “so undenme[s] the proper functioning
of the adversarial process that the triairaat be relied on as having produced a just
result.”ld. at 686. A petitioner claiming ineffége assistance of counsel bears the
burden of demonstrating that, under all threwwnstances of his case: (1) “his counsel’s
performance was so deficient that it fell vglan objective standard of reasonableness”,
and (2) his counsel’s deficient performameejudiced him, meaning “there is a
reasonable probability that, biair counsel’s unprofessioharrors, the result of the
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proceeding would haveeen different.’Hensley v. Crist, 67 F.3d 181, 184-85 (9th Cir.
1995) (quotingltrickland v. Washington, 466 U.S. at 687-88, 694). An after-the-fact
examination of counsel’s performance Highly deferential ad there is a strong
presumption that counsel’s conduct feithin the wide range of reasonable
representation.United States v. Ferreira-Alameda, 815 F.3d 1251, 125®th Cir. 1987).

In order to show that counsel’'s parftance fell below objectively reasonable
standards, Petitioner must presententhian unsupported allegatiofsse Blackledge v.
Allison, 431 U.S. 63, 76 (1977¢pmpareid. (“The petition indicated exactly what the
terms of the promise were; when, wheraj Bg whom the promise had been made; and
the identity of one witneds its communication... weonclude that Allison’s petition
should not have beesummarily dismissed.'\ith United Statesv. Quan, 789 F.2d 711,
715 (9th Cir. 1986) (“Where a prisoner’s tiom presents no more than conclusory
allegations, unsupported by facts and refigthe record, an evideary hearing is not
required.”) (citing td=arrow v. United Sates, 580 F.2d 1339, 1360-61 (9th Cir.1978) (en
banc)). “[T]he petition must be accompani®da detailed and speiifaffidavit which
shows that the petitioner has actual praiothe allegations going beyond mere
unsupported assertiongBarry v. United Sates, 528 F.2d 1094, 1101 (7th Cir. 1976).
Furthermore, a district court may dengextion 2255 motion ihout an evidentiary
hearing only if the movant’s allegations, “wied against the record, either do not state a
claim for relief or are so padbly incredible opatently frivolous as to warrant summary
dismissal."Marrow v. United States, 772 F.2d 525, 526 (91Gir. 1985) (citations
omitted) (internal quotations omitted).

Petitioner argues he received ineffectagsistance of trial counsel for the
following reasons: (1) Counsel presehthe Government’'s recommendation of
settlement without explainindpe consequences of a chamg@lea versus trial; (2)
Counsel did not object to wiess K.S.’s testimony that, atiugh she only saw one of the
two men that allegedly committed the robbestye assumed the man she did not see was
African American, which is Petitioner’s race) (Bounsel brought in evidence of another
pending case involving cashing stolen ttegschecks in which Petitioner was indicted;
(4) Counsel made prejudicisgmarks about Petitioner during closing arguments; and (5)
Counsel failed to object to prosecutoriakoonduct of the AUSA. Mot. (Dkt. 1) at 5.
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I Allegation 1: Counsel pregnted the Government’s
recommendation of settlementvithout explaining the
consequences

Petitioner argues that Counsel preseibe Government’'s recommendation of
settlement without explainingéhconsequences of a chang@lef versus trial, including
not explaining Petitioner's maximum sentence axjpe if he went to trial, the defenses
to be presented at trial, the prosecuoevidence and strength versus the defense’s
evidence and its strength, azwal evaluation of the risks trfial and the probability of
receiving a sentence after trial more favorable than the government’s recommendation.
Mot. (Dkt. 1) at 5.

TheGovernmentontendsetitioner’s allegations are not true. Resp. (Dkt. 250);
Counsel Decl. at 11 3-€ounsel claims he met with Petitioner before the trial to discuss
possible defenses and conseqesraf a change of plea verdusl. Counsel Decl. at |
3-4.

a. Petitioner’s allegation is not properly supported

In United Satesv. Nahodil, the petitioner successfullppealed a district court’s
dismissal of his 8§ 2255 motiavithout an evidentiary hearing when the record provided
evidence that the petitioner would not havedpguilty but for hiounsel’'s ineffective
assistance of counsélnited States v. Nahodil, 36 F.3d 323, 326 (3d Cir. 1994). In
Nahodil, the record “substantiated [the petitionpckim that he was quite reluctant to
plead guilty” when the recoshowed petitioner did not watd admit that he used a
weapon during the incidentrfavhich he was being charged, petitioner interrupted the
hearing numerous times to confer with &irney, and petitioner attempted to enter a
plea ofnolo contendere during the hearindd.

Unlike the petitioner iMNahodil who was able to providevidence that he did not
agree with Counsel’s strategy, Petitioner'seaion that Counsel did not explain the
consequences of a change aglersus trial is not suppedt by the record, nor properly
alleged. The Motion indirectly assertatla meeting took place between Counsel and
Petitioner to discuss plea options before the, toiat alleges that the plea options were
not sufficiently explained. Mot. (Dkt. 1) & Counsel offers agned declaration under
penalty of perjury stating hiscussed the pros and consao€epting a plea versus trial,
as well as the best strategy to implementliercase. Counsel Decl. (Dkt. 252) at { 14.
The Petitioner offers no part of the recandme of a witness, or specific details
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surrounding the allegation to support his clainus Petitioner’s claim is no more than a
conclusory allegation and disssal is proper. If Counsel discussed plea options and trial
strategies with the Petitionghen Counsel performed &m objectively reasonable

manner as required lilge first prong ofstrickland.

b. Counsel's performance did not cause prejudice

Furthermore, even if Petitioner’s firglegation is not dismissed for lack of
record, under the secottickland requirement, the Petitioner must also prove that
Counsel’s deficiencies led to prejudid&etitioner must showvith more than
unsupported allegations, that he wbhhve accepted the plea barg&se Hill v.

Lockhart, 474 U.S. 52, 59 (1985). (i order to satisfy the ‘prejudice’ requirement, the
defendant must showdhthere is a reasonable probabitiat, but for counsel’s errors,
he would not have pleadediljynand would have insisteah going to trial.”) In
Petitioner's Reply, he makes several claagainst Counsel'sffectiveness, but
Petitioner never claims that but for Counseisffectiveness in describing plea options
or trial strategies, Petitioner would have elddt a different coursef action or would
have pled guilty. Rep. (Dkt. 2Ex. 1. Therefore, even @ounsel fell below the objective
standard of reasonableness, Petitioner hampbhis burden to prove prejudice. Thus,
his claim of ineffective assistance of coelisased on the first allegation must be
DENIED.

. Allegation 2: Counsel did notobject to witness K.S.’s
“highly prejudicial” testimony

Petitioner argues that because Counsel did not object to government witness
K.S.’s testimony that she assumed thattize she did not see was African American,
which is Petitioner’s race, Coungeovided ineffective assistaa of counsel. Mot. (Dkt.
1) at 2.

The government contends that not objegto K.S.’s testimony was a tactical
decision. Counsel claims he did not objecthe testimony because he believed that the
jury would see the assumption was “ridimu$” and it would discredit the witness.
Counsel Decl. (Dkt. 252) at 1 8. Governmadditionally alleges that the other evidence
presented at trial, such as SA Matthete'stimony that the Petitioner confessed to the
crime and the CoconspiratBrs testimony that Petition@ommitted the crime, was
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enough to convict the Petitioner, therefore ¢hewuld have been no prejudice. Resp.
(Dkt. 250) Ex. A, Ex. C.

Here, Petitioner has not raised a claimt ttalls outside of the “wide latitude”
Counsel is allowed when deandj how to best proceed withe case, as “[m]ere criticism
of a tactic or strategy is not in itselffBaient to support a cdrge of inadequate
representation.Gustave v. United Sates, 627 F.2d 901, 904 (9th Cir. 1980).
Furthermore, “a few missed objections alam@ess on a crucial point, do not rebut the
strong presumption that coun'sedctions (or failures to act) were pursuant to his
litigation strategy and within the widange of reasonable performanddtiited States v.
Megjia-Mesa, 153 F.3d 925, 931 (9th Cir. 199&ounsel has explained his tactical
decision not to object to witness K.S.’s tesiny was to discredihe witness, and his
decision does not fall below an objectivelpsenable standard. Furthermore, even if
Counsel erred in failing to object, it was notaorucial point and thus not sufficient to
declare his performance agffective. Thus, the firsitrickland requirement of objective
unreasonableness is not met.

As Petitioner’s second allegation does metet the first requirement to establish
ineffective assistance of counsel, it is unneagssadiscuss prejudice. Thus, the Court
finds the claim for ineffetve assistance of counsel based on Petitioner’s second
allegation is DENIED.

iii.  Allegation 3: Counsel brought in evidence of another
pending case in which Petitioner was indicted

Petitioner claims that Counsel’s decistorbring in evidence of another pending

case involving Petitioner is grounds for ineffective assistance of counsel. Mot. (Dkt. 1) at
5.) The petitioner alleges that Counsel broughthe check cashing scheme repeatedly.
Id. Petitioner claims that Coungabisted on using the casest of the defense, and
that the prosecution was able to use therathse to convict Petitioner in the present
caseld. Petitioner's Reply adds that he was meblved with anddid not approve the
trial strategy. Rep. (Dkt. 27) Ex. 1.

Counsel alleges that introducing evident¢he check-cashingcheme at trial was
part of a tactical decision to argue to jimg that any admissions made by the Petitioner
to SA Matthews on the rembwere not referring tthe robbery—the conviction
Petitioner attacks here—nbut to the check fraciteme. Counsel Decl. (Dkt. 252) at | 9.
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The Government also presentgeppts of the trial record &how that at trial there was
sufficient evidence thdahere can be no showing of prdjce in Petitioner's case because
the evidence of guilt was overwhelming, such as SA Mattews and the Coconspirator R’'s
testimonies at trial. ResfDkt. 250) Ex. A, Ex. C.

In United Sates v. Coleman, there was a tape which contained damaging but
admissible statements made by the petitionenadsas statementgferring to criminal
activity outside of the case being trieathvould typically not be admissiblenited
Satesv. Coleman, 707 F.2d 374, 378 (9th Cir. 1983).el'government offered to play an
edited version of the tape so as to excledieence of unrelated crimes, but petitioner’s
counsel insisted the tape bayed in its entirety, presumalily soften the effect of the
relevant criminal admissionkd. The court held that counsel’s conduct was not deficient.
Id. The court reasoned that the decision tndm the evidence ajutside criminal
activity was one of trial strategy, and, fustmore, the evidence against the petitioner
was so strong that prejudice would be difficult to prdde.

Here, Counsel claims that bringingtire evidence of Pettiner’'s confessions to
the check-cashing scheme were part of Ia$ strategy to minimize the effect of SA
Matthew's testimony by trying tehow that any confessions made on the record did not
refer to the robbery, and therefore castiogbt as to whethd?etitioner made any off-
the-record confessions of guilt about thblvery. Counsel Decl. (Dkt. 252) at § 9.
Counsel’s trial decisions are given a higlgmide of deference, and trying to minimize the
testimony of SA Matthew does not fall belthe standard of reasonableness. Thus,
Petitioner has failed to estah that Counsel’s actions meet the first requirement for
ineffective assistance of counsel.

Furthermore, like the petitioner @oleman, Petitioner in the present case cannot
establish that he was prejudiced by Coliss#oice to admit edence of the check-
cashing scheme given the weight of the evegesmgainst him, such as the incriminating
testimonies of SA Matthew and Coconspirator R. Thus, Petitioner has failed to prove the
second Strickland requirementestablish ineffective astance of counsel.

As Petitioner fails to establish either of ®eckland requirements to prove
ineffective assistance of counsel, Petitionerasnalof ineffective asistance of counsel
based on the third allegation is DENIED.
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iv.  Allegation 4: Counsel made prejudicial remarks about
Petitioner during closing arguments

Petitioner alleges Counsel made pdigial remarks about Petitioner during
closing arguments. The statements byi@®| to which Petitioner objects are:

(1) Counsel’'s comments todleffect that the Petitionédid not grow up in
the neighborhood [Counseajfew up in, did not grow up probably in the
neighborhoods [the jury] grew up iand have a differentay of speaking
to one another when they'refeering to certain things”;

(2) “these are people—and | hesitates&y this—but these are people that
are familiar with the system and amaking types of decisions that you've
never had to make.”;

(3) Counsel “didn’t like listening tthe phone conversations... because of
the way [Petitioner] spoke”;

(4) Counsel also told thary that Petitioner told aoconspirator to give up
if the FBI shows up because “ifp@rson suspected of a violent crime
doesn’t give up, they get shot. I'm regying there is anything wrong with
that. As a matter of fact, there’sgmably something right with it.” Mot.
(Dkt. 1) at 5.

Government argues Counsel was effectecause Counsel’s language used at
closing argument were parts of tactidakisions. Counsel claims he made these
statements to “detract from the impac{Pétitioner’s] use of language during the
recorded calls,” to ensureelhlury would not use PetitionertBscussion with his mother
regarding his plea agreement as an adonssf guilt, and to disuade thgury from
misconstruing what they heairdthe recording as an adssion of guilt. Counsel Decl.
(Dkt. 252) at  10-11. The Government also enes excerpts of thelal record to show
that there could be no prejadias there was suffeat evidence to warrant a conviction,
such as testimony from a Coconspiratari’l SA Matthews that Petitioner committed
and admitted to the robbery. e (Dkt. 250) Ex. A, Ex. C.

ThePetitioner'sclaim that counsel's remaskfell below the firs&rickland
standard fails because Counsel’s trial decsiame given a high degree of deference and
Counsel claims his comments were part of his trial strategy to minimize the impact of the
evidence against his client and the typéaofyjuage the jury may have heard the
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Petitioner using. Ifrairbank v. Ayers, the Ninth Circuit stated, “[eJven though at times
trial counsel did not paint [petitioner] ineghmost sympathetic light, counsel cannot be
deemed ineffective for attempting topness the jury with his candor and his
unwillingness to engage in a useless chara#eitbank v. Ayers, 650 F.3d 1243, 1255
(9th Cir. 2011) cert. denied, 132 S. €757 (2012) (citations omitted) (internal
guotations omitted).

The first and third comments were madedference to recordys played for the
jurors where they heard Petitier speak. Counsel claims\wanted to minimize the
impact of Petitioner’s language. The seconthment was in response to a recorded
telephone call in which the Petitioner discugdes agreements with his mother. It is
guite reasonable that these three comments were part of a strategy to address the evidence
the jury heard and “impressealury with his cador” by openly acknowledging that his
client was someone they would not find sympathé&rbank, 650 F.3d at 1255.

The fourth comment was attempt to reroute the jusy/possible opinion of guilt
based on a recording where thditRmer told a coconspirator @wive in if the FBI if they
came after him. Counsel's coremt about there probably being something right about the
FBI shooting someone suspected of committing a violent crime was probably
unnecessary, but does notssdhe line to objective unreasonableness because it was not
a prejudicial remark about the Petitioner.

As Petitioner fails to meet the firStrickland requirement, it is unnecessary to
investigate whether Counsel’s choice tegrejudice. Thus, Petitioner’s claim of
ineffective assistance based on Ratigir's fourth allegation is DENIED.

V. Allegation 5: Counsel failed toobject to “prosecutorial
misconduct” of the AUSA

Petitioner also alleges Counsel failegtovide effective ssistance of trial
counsel when Counsel failed to object todgecutorial misconduct” of the AUSA. Mot.
(Dkt. 1) at 5. Petitioner argues two reasongf@secutorial misconduct. First, Petitioner
claims the AUSA “called Petitioner’s wife dmother liars.” Mot. (Dkt. 1) at 5.
Secondly, Petitioner coends that the AUSA'’s rebuttal mmnents repeatedlgisparaged
Counselld. For example, the AUSA stated “thakgsvyers trying to get you to view the
law the way they want you toew it,” “what | suspect evepne in this room, other than
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the defense, realizes is that there are... Bitonde of crimes that will violate both federal
and state law,” and finally, repeatedly meiieg to the defense arguments as “counsel
said” and “counsel may sayd.

The Government contends Counsel wisotive because Counsel did not believe
the AUSA'’s closing argument was jmoper. Resp. (Dkt. 250) at 10-The Government
contends that Petitioner misrepresentsAb&A’'s comments because the AUSA never
called Petitioner’s mother and wife liars, loather stated thatély lied on the witness
stand and went through how the evidenm@le their testimonies unbelievable. Resp.
(Dkt. 250) at 5-6. (“It’s the prosecution’s position [Petitioner'simeo and wife] lied on
the witness stand. They weremistaken. They didn't have memory lapse. They lied.”).
The Government arguesaththe comments made by the AUSA did not disparage
Counsel and Counsel claims he did not find the comments offensive or dispal@ging.

Petitioner’s fifth allegation fails for tweeasons. First, the AUSA did not use the
word “liars” when referring téetitioner’'s mother, thus part tife allegation is factually
inaccurate. Second, Counsel has wide dignreon how to represent his client. If
Counsel did not find the statements made ByAWSA objectionable, then a high degree
of deference must be paid to this decisibime Ninth Circuit has stated, “many lawyers
refrain from objecting during opening staternand closing argument, absent egregious
misstatements, the failure ¢dject during closing argumeand opening statement is
within the ‘wide range’ of permissible professional legal condlunited States v.
Necoechea, 986 F.2d 1273, 1281 (9th Cir. 199B)oreover, Petitioner cites no authority
to find the phrases “counsel said” or “coehsiay say” indicative of “prosecutorial
misconduct.” This part of the allegation yrae rejected as “patently frivolousviarrow,
772 F.2d at 526. Petitioneralegations are not sufficient to overcome the high
presumption that Counsatted reasonably.

As Petitioner fails to meet the firStrickland requirement, it is unnecessary to
investigate whether Counsel’s choice tegrejudice. Thus, Petitioner’s claim of
ineffective assistance of counsel based on Petitioner’s fifth allegation is DENIED.

Vi. Conclusion

For the foregoing reasons, the § 22%&tion on the grounds of ineffective
assistance of trial counsel is DENIED.
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b. Petitioner Did Not Receive Inefective Assistance of Appellate
Counsel

TheSrickland standard of ineffective assistarmfecounsel also applies to the
appeals process, meaning counsel must paxermed “below an objective standard of
reasonableness” and “there is a reabtmprobability that, but for counsel’s
unprofessional errors, the result of theqaeding would have been differerfittickland,
466 U.S. at 687-88, 69&ee Turner v. Calderon, 281 F.3d 851, 872 (9th Cir. 2002) (“A
failure to raise untenable issums appeal does not fall below tBeickland standard.”)
The Supreme Court has acknowledged a persmtisto effective assistance of counsel
on appealEwvittsv. Lucey, 469 U.S. 387 (1985) (“[N]Jominaepresentation on an appeal
as of right—like nominal representatiahtrial—does not suffice to render the
proceedings constitutionally adequate; gypahose counsel is unable to provide
effective representation is in no better positthan one who has no counsel at all.”)

The “Federal Constitution imposes onegel requirement: that counsel make
objectively reasonable choice&be v. Flores-Ortega, 528 U.S. 470, 479 (2000).
“Counsel who consults with the defendaetforms in a professionally unreasonable
manner only by failing to foll the defendant’s express insttions about [filing] an
appeal.”ld. at 478. Furthermore, “[e]xperiencadvocates since time beyond memory
have emphasized the importance of winmaywout weaker arguments on appeal and
focusing on one central issue if possilbr at most on a few key issuedohes v.

Barnes, 463 U.S. 745, 751 (1983).

Petitioner argues he received ineffectagsistance of appellate counsel for the
following reasons: (1) Counsel failedappeal the Court’s overruling Counsel’s
objection undeCrawford v. Washington to playing the tape gailhouse conversation
that took place between Petitioner and Cocaasmi W; (2) Counsel failed to renew his
motion for mistrial on appeal after the AUSA&buttal argument said “I’'m not gonna try
and explain to you what reasdt@doubt is, because when that happens, that's lawyers
trying to get you to view the law the way thegnt you to view it”; (3) Counsel failed to
explain to Petitioner that, as trial and apgelleounsel, it was inappropriate and unethical
for him to advise Petitioner garding whether there wergsues of ineffectiveness of
counsel; and (4) Counsel failed to appeditideer’s conviction on th ground that there
was insufficient evidenc® show that Petitioner particigt in the crime for which he
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was convicted. Mot. (Dkt. 1) at 4-5.The Cbooncludes all four allegations fail the first
prong of theStrickland test, and thus there is no ndedliscuss the second prong.

I. Allegation 1: Counsel failel to appeal the Court’s
overruling of Counsel’s objectian to playing the tape of
a jailhouse conversation

Petitioner claims he received ineffective assistance of counsel because Counsel
failed to appeal the Court’s overruling obthsel’s objection to playing the tape of a
jailhouse conversation that took place bextw Petitioner and Coconspirator W. Mot.
(Dkt. 1) at 4. Counsel’s obgtion at trial was based @nawford v. Washington, which
held that “[tjestimonial statements oftmesses absent fromél [are] admitted only
where the declarant is unavailable, anty evhere the defendant has had a prior
opportunity tocross-examine.Crawford v. Washington, 541 U.S. 36, 59 (2004). At trial,
Counsel objected to the playing of the meliog. Mot. (Dkt. 1) at 4. The Petitioner
argues that the prosecution interpreted the conversation as referring to the robbery and
that, because Coconspirator W never toakdtand, there was rmpportunityfor cross-
examinationld. Petitioner argues Counsel shoulddappealed the overruling because
the Court’s decision to overrulegtlobjection rendered the trial unfdl.

The Government counters that playing failhouse recordings did not violate
Crawford because the Supreme Court state@rimvford that “[a]n accuser who makes a
formal statement to government officeratsetestimony in a sense that a person who
makes a casual remark to an acquaintance doesGnawford, 541 U.S. at 51. Resp.
(Dkt. 250) at 9.

Here, the Court finds that the Petitiotais not provided sufficient facts to show
that the admission of the recording was imprope€rewford, the Supreme Court
defines testimonial evidence ‘da] solemn declaration affirmation made for the
purpose of establishing proving some fact.Crawford, 541 U.S. at 51 (internal
guotations omitted). The Suprer@eurt also gives several explas of types of evidence
that could be considered testimonial, sucktatements made toglpolice, examinations
made while in custody, affidavijtdepositions, and prior testimoni¢g. at 51-53.

Here, the recording played at trial sva conversation among coconspirators, and
not a statement made by Coconspirator W togerson of authority intending to make a
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declaration or affirmation. ThPetitioner does not allegeatliCoconspirator W meant for
the police or other government authoritie®t@rhear the conversation. Thus, Petitioner
has not provided sufficientfiormation to show that theecording was testimonial, and
therefore the Court does not find a violatiorCodwford. Counsel is not required to raise
“untenable issues on appealtirner v. Calderon, 281 F.3d 851, 872 {9 Cir. 2002). As
Counsel acted with obgtive reasonableness regardingitPaer’s appeal by not raising
an unmeritorious claim, thfest allegation fails to meeéhe first requirement of
establishing ineffective assistance otinsel, thus the Motion based on the first
allegation is DENIED.

il. Allegation 2: Counsel faila to appeal denial of his
motion for a mistrial after the AUSA’s rebuttal
a gument

Petitioner claims Counsel provided irexftive assistance because he failed to
appeal the denial his motion for a mistadtler the AUSA's rebuttal argument said “I'm
not gonna try and explain t@y what reasonable doubt i®cause when that happens,
that’s lawyers trying to get you to view tleav the way they want you to view it.” Mot.
(Dkt. 1) at 4.

The Government argues that Petition&sents no grounds for a mistrial based on
the AUSA'’s rebuttal argumeiiecause the Petitioner provides no authority to explain
why the statements are improper. Resp. (Dkt. 250) at 9.

Here, Petitioner neither explains whetAUSA’s statements are grounds for a
mistrial, nor cites any authioy to support his allegatioi.he Court holds that the
AUSA's statement is not grods for a mistrial, as Petither has cited no authority to
support his argument.

Because Counsel is not oladigd to file an appeal féuntenable issues,” the
Court finds that Counsel acted withjettive reasonableness. Thus, the fasickland
requirement to establish ineffective assistaaof counsel is not met and the Motion for
ineffective assistance of counsel on thsidaf the second allegation is DENIED.
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iii. Allegation 3: Counsel failedto explain to Petitioner
that as trial and appellate counsel it was
inappropriate and unethical for him to advise
Petitioner regarding whether there were issues of
ineffectiveness of counsel

Petitioner alleges that Counsel failed tplexn to Petitioner thats both trial and
appellate counsel, it was inappropriate andthical for Counsel to advise Petitioner
regarding whether there wersigs of ineffective assistanokcounsel. Mot. (Dkt. 1) at
4. Petitioner’'s Reply cites Giak v. United Sates, 59 F.3d 296, 303 (2dir. 1995) (“Itis
rare the attorney who can bgpected to contend on app#st his representation was so
poor that he deprived hidient of a fair trial.”) andHoffman v. Arave, 236 F.3d 523 (9th
Cir. 2001) (“Not surprisingly, Hdman'’s trial counsel failetb raise and argue the issue
of their own ineffectiveness post-conviction proceedings.”).

Counsel claims he consulted with Petitioard that based on the facts the best
argument on appeal would bethhe robbery did not interfergth interstate commerce.
Counsel Decl. (Dkt. 252) at § 14. Counsel akoms he informed the Petitioner that he
was free to choose another lawyrom the appellate panétl. Counsel states that the
Petitioner agreed with the stratedy.

Here, the Ninth Circuit case cited by Petitiortéoffman v. Arave, never held that
it is inappropriate or unethical for an attorneyepresent the same client at trial and on
appealHoffman, 236 F.3d at 530. Inloffman, the petitioner was trying to raise a claim
of ineffective assistance of counsel in a 28.C. 8§ 2254 motion after the state court had
ruled that the claim was proaadlly barred because it was not raised in the first appeal.
Id. at 530. The Ninth Circuit held that wh a petitioner is represented by the same
counsel at trial and on appeal, the petiar will not be proedurally barred from
collaterally attacking the sentence on the gasuof ineffective assistance of appellate
counselld. at 531-532.

Hoffman does not stand for the premise that thal counsel’s failure to advise the
petitioner about potential ineffective asarste of counsel claims is unethical and
inappropriate. To the contramoffman acknowledges that it is not surprising that trial
counsel failed to raise thesue of their ineffective assistance of counsel and creates a
safeguard based on this potential confiicinterest by allwing a petitioner to
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collaterally attack his sentenoa the grounds that an argant should have been raised
on appeal but was not due to ineffeetassistance of appellate counkelat 523.See

also Alston v. Garrison, 720 F.2d 812, 816 (4th Cir9&3), (stating, in a case where
petitioner was represented by g@me counsel at trial and appeal, “it is obvious that
ineffective assistance of counsel is not likelyooraised at trial or to appear among the
assignments of constitutional error.”) Becatise Ninth Circuit recgnized this potential
conflict, in cases where the petitioner is représd by the same counsel at trial and on
appeal, petitioners are not procedurally bdifrem collaterally atteking their sentence
for ineffective assistance of counsel, even if the claas not raised on appe&loffman,
236 F.3d at 531-532. Petitioner fails to egsdbthat Counsel’s performance based on the
third allegation of ineffective assistanceapipellate counsel fell below the objectively
reasonable standard.

Because Petitioner’'s argument is based offiatliéy premise that it is unethical or
inappropriate for an attorndg represent the same cliextttrial and on appeal, Petitioner
has failed to satisfy the fir&trickland factor. Thus, the inefféiwe assistance of appellate
counsel based on the third claim is DENIED.

iv.  Allegation 4: Counsel failal to appeal Petitioner’'s
conviction on the groundof insufficient evidence

Petitioner argues that Counsel’s failureafgpeal Petitioner’s conviction on the
ground that there was insufficient evidence to showRkétioner participated in the
crime for which he was conviaes grounds for finding inedictive assistance of counsel.
Mot. (Dkt. 1) at 4.

The Government’'s Responsies to the recortb show the evidence presented at
trial included testimony of Coconspirator Rdathe testimony by twgovernment agents
that Petitioner confessed to the robbdéregsp. (Dkt. 250) Ex. A, Ex. C.

Petitioner’s allegation that there was instifint evidence to sgort the verdict is
not supported by the record. Given thaghe of the evidence presented against
Petitioner, to appeal on the grounds of ffisient evidence woul have been a futile
attempt that would have diluted the stréngt other arguments on appeal. Counsel’'s
actions or inactions regarding the appeal weteunreasonable, thus the first part of the
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Srickland test is unmet and Petitioner’s Motion based on the fourth allegation is
DENIED.

V. Conclusion

Because the four claims of ineffectiassistance of appellate counsel fail on the
first prong of theStrickland test, it is unnecessary to diss the second prong, namely
whether “there is a reasonalgrobability that, but for couabs unprofessional errors,
the result of the proceeding would have been differ&utitkland, 466 U.S. at 694.
Thus, for the foregoing reasons, the § 2&&8ion on the grounds of ineffective
assistance of appellateunsel is DENIED.

c. Claims of “Prosecutorial Misconduct” are Procedurally Barred

The Petitioner’s allegations of “procedunaisconduct” were not raised on appeal
and thus are procedurally barred.

The Supreme Court has stated that “[efadbreview is an extraordinary remedy
and ‘will not be allowed to deervice for an appeal.Bousley v. United Sates, 523 U.S.
614, 621 (1998) (citations omittedr) order “to obtain collateral relief based on trial
errors to which no contemporaneous otygtwas made [and which were not raised on
appeal], a convicted defendant must stmth”: (1) cause and (2) actual prejudice.
United Satesv. Frady, 456 U.S. 152167-168 (1982)

In order to show cause for collaterdigeon issues that are procedurally barred
the Petitioner would have toqure ineffective assistance cbunsel or an external
impediment that prevented counsel from raising the clisionray v. Carrier, 477 U.S.
478, 488, 492 (1986). The Supreme Court stdfeh long as a defendant is represented
by counsel whose performance is not constihally ineffective under the standard
established irgrickland v. Washington . . . we discern no inedy in requiring him to
bear the risk of attoey error that results ia procedural defaultCarrier, 477 U.S. at
488. See also, United Satesv. Gonzalez-Largo, 2:07-CR-0014 J& RJJ, 2012 WL
3245522 (D. Nev. Aug. 7, 2012) (citing@arrier, 477 U.S. at 492) (“As petitioner
cannot show ineffective assistanof counsel, he must show ‘some external impediment
preventing counsel from construwgi or raising the claim’ testablish sufficient cause to
excuse the procedurally defted 8§ 2255 claim.”). Possib&xternal impediments include
but are not limited to: “a showgnthat the factual or legal basis for a claim was not
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reasonably available to counsel . . th@t some interference by officials made
compliance impracticableCarrier, 477 U.S. at 488 (interhaitations omitted).

I Petitioner’s Motion fails to show cause to excuse
procedural default

Petitioner alleges that claims not p@ysly presented on appeal were not
presented because the trial and appellabereey was the same person and Counsel’'s
assistance was ineffective. Mot. (Dkt. 16aHere, the Court found that Petitioner’s
counsel was not constitutionally ineffective based or8thekland factors, therefore the
Petitioner must allege another basis for exuyisine procedural deifiét. As no external
impediment is alleged, there are no graiogon which this Court can find cause to
excuse the procedural default.

il Conclusion

As Petitioner is unable to establish cattssexcuse the procedural default, it is
unnecessary to discuss whether Petitioner’'gatlens of prosecutorial misconduct led to
actual prejudice. Because the allegationgrotecutorial misconduct are procedurally
barred, the § 2255 Motion onetlyrounds of prosecutotiaisconduct are DENIED.

d. Appealability

Rule 11 of the Rules Governing Sect2b5 Cases in the United States District
Courts reads as follows:

(a) Certificate of Appealability. The district court must issue or deny a certificate of
appealability when it enters a final order adeeto the applicanBefore entering the
final order, the court may direct the partiesubmit arguments omhether a certificate
should issue. If the court isssia certificate, the court mustate the specific issue or
issues that satisfy the shogirequired by 28 U.S.C. § 83(c)(2). If the court denies a
certificate, a party may not appeal the debialmay seek a certificate from the court of
appeals under Federal Rule of Appellate Bdoce 22. A motion to reconsider a denial
does not extend the time to appeal.

(b) Time to Appeal. Federal Rule of Appellate Procedure 4(a) governs the time to appeal
an order entered under these rules. A timetycemf appeal must be filed even if the
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district court issues a certificate of a@aability. These rules dwot extend the time to
appeal the originabdgment of conviction.

Under 28 U.S.C. § 2253(c)(2), a Certifeatf Appealability may issue “only if the
applicant has made a substantial showinthefdenial of a constitutional right.” The
Supreme Court has held that this standardma@ showing that “reasonable jurists could
debate whether (or, for that ttex, agree that) the petition shdulave been resolved in a
different manner or that the issues presentect adequate to dese encouragement to
proceed further.See Sack v. McDaniel, 529 U.S. 473, 483-84 (QRO0) (internal quotation
marks omitted).

Here, Petitioner has not made the requiitewing with resect to any of the
constitutional claims in the Petition. Accordingly, a Certificate of Appealability is denied.

V. Disposition

For the foregoing reasons, the CourtNDES Petitioner's Motion to Vacate, Set
Aside, or Correct Sentence by a PersoRaderal Custody. Atitionally, the Court
DENIES to issue a Certificate of Appealability.

The Clerk shall serve a copy of this minateer on counsel for all parties in this
action.

MINUTES FORM 11
CIVIL-GEN Initials of Deputy Clerk: jcb



