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L. DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON

PLAINTIFFS’ COPYRIGHT CLAIMS UNDER THE FAIR USE DOCTRINE
A.  First Fair Use Factor - |
UNCONTROVERTED FACTS SUPPORTING EVIDENCE
1. Not applicable. Whether a work is The original songs and lyrics are Exhibits B, C,
transfénhative parody is a question of | F, and G. The parody videos and Defendants’
law. Mdtr_éZ; Inc. v. Walkz'ng Mountain | lyrics are Exhibits D, E, H, and I. For the
Productions, 353 F.3d 792 (9“' Cir. proper context for the parodies, see DeVore |
2004).' ‘ | | | ' Declaration (“D_eVore Decl.”) at ] 2-10.
2. Defendants’ videos constitute DeVdre Deci., 9 2-11; Arledge Decl. Exh. 1
political speech. | (Henley Deposition) at 68:5-10.
B. Second Fair Use Factor -~ |
UNCONTROVERTED FACTS SUPPORTING EVIDENCE
3. Not applicable. o '
C. ThirdA Fair Use Factor ‘ . |
UNCONTROVERTED FACTS | SUPPORTING EVIDENCE

4. Defendants needed to use full-length
versions of the songs in order to make
all of their political points and make

them intelligibly.

DeVore Decl., § 12.

D. Fourth Fair Use Factor

UNCONTROVERTED FACTS

SUPPORTING EVIDENCE

5. Defendants’ videos had no effect

upon the potential market for or value of

DeVore Decl., | 13; Arledge Decl., Exh. 1 at
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Plaintiffs’ copyrighted works

120:22 to 121:4; Arledge Decl., Exh. 4 at 14:15
to 16:4 and 82:7 to 83:1; Arledge Decl., Exh. 5
at 52:8-18, 103:9-21, 110:19 to 111:14, 117:2

[ t0 118:4, and 135:18-25.

II. DEFEN‘DANTS ARE ENTITLED TO PARTIAL SUMMARY JUDGMENT
ON THE ISSUE OF WHETHER THE ALLEGED INFRINGEMENT WAS
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UNCONTROVERTED FACTS

SUPPORTING EVIDENCE

6. Defendants’ works are protected by the -

fair use doctrine, and even if this Court
concludes otherwise, a reasonable person
could believe Defendants’ works are

transformative parodies -

See Nos. 1 through 5 above

7. Defendants intended to create parbdies of | DeVore Decl., 9 4-12.

Plaintiffs’ original works

IIl. DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON -
* PLAINTIFFS’ CONTRIBUTORY AND VICARIOUS COPYRIGHT CLAIMS

_ UNDER THE FAIR USE DOCTRINE

UNCONT_ROVERTED FACTS

SUPPORTING EVIDENCE

8. The only allegedly infringing works
in this case are the two parody videos

prodﬁcéd by Defendants

Arledge Decl., 2.

9. The same facts Suppofting the fair use

factors described aboye apply equally

to, and are therefore incorporated into,

See Nos. 1 through 5 above
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IV. DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON
HENLEY’S LANHAM ACT CLAIM

A. Henley has no evidence to support a necessary element of his claim

UNCONTROVERTED FACTS

SUPPORTING EVIDENCE

10. Defendants have not
misappropriated a distinctive attribute of

Henley’s.

Arledge Decl., Exh. 1 at 104:2-5, 119:24 to
120:2; Arledge Decl., Exh. 2; DeVore Decl., q
14. | |

B.  Henley cannot prove actual malice

UNCONTROVERTED FACTS

SUPPORTING EVIDENCE

11. Henley is a public figure.

First Amended Complaint, 25, 26.

12. Defendants’ videos are non-

commercial speech.

DeVore Decl., § 2-11; Arledge Decl. Exh. 1
(Henley Deposition) at 68:5—10.'

13. Defendants did not intend to cause
(or were not recklessly indifferent to -
their 'céusing)‘pﬁblic co_nﬁision as to
Henley’s ‘sponso‘rs‘hip‘, endorsement or
affiliation with Chuck DeVore or his

campaign

DeVore Decl., § 10-12; 15; Arledge Decl., Exh.
1 at 59:8 to 62:2, 64:19 to 65:1. |
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