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D

bl v. Electronic Game Card Inc et al Do

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

DALTON PETRIE, Case No.: SACV 10-0252 DOC(RNBX)

Plaintiff,
ORDER GRANTING MOTION FOR
VS. CLASS CERTIFICATION [274]

ELECTRONIC GAME CARD, INC.; LEE
J. COLE; LINDEN BOYNE; KEVIN
DONOVAN; PAUL FA RRELL; EUGENE
CHRISTIANSEN; ANNA HOUSSELS;
ESTATE OF LORD LEONARD
STEINBERG,

Defendants.

Before the Court is Plaintiffs’ Motion fdaClass Certification (“Mot.”) (Dkt. 274).

|. Background

This lawsuit is a putative securities fraud class action against Defendants Electror
Game Card, Inc. (“‘EGC"), Linden Boyne (“Boyne”), Lee Cole (“Cole”), Eugene Christian
(“Christiansen”), Kevin Donovan (“Donovajy’Paul Farrell (“Farrell”), Anna Houssels
(“Houssels”), and the Estate bbdrd Leonard Steinberg (“Estaté Lord Steinberg”). In the
Consolidated Third Amended Complaint (“TAC”) (Dkt. 189), the operatomaplaint, Plaintiff
allege that Defendants EGC, Cole, and Boyoéated Section 10(b) and Rule 10b-5 of the
Securities Exchange Act and that Defend&@&ute, Boyne, Christiasen, Donovan, Farrell,
Houssels, and the Estate of Lord Steinberukhbe held liable asontrol persons under

Section 20(a) of the Securities Exchange Act.
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The factual allegations in Plaintiffs’ TAC wedgscussed in the Cais February 5, 201

order. That discussion is repeatesie for ease of reference:

During the relevant times, [EGC] wassmall company of no more than 10
employees whose business consists ofgtésj and manufacturing “scratch off”
devices for various casinos, lotteries arider gaming establishments primarily in
the United Kingdom and Europe. TAC | 2. Nearly all of [EGC]'s reported
revenues were allegedly derived from WK and European operating subsidiary,
Electronic Game Card, Ltd. (“EGCL"M.

On February 19, 2010, the SEC haltedding in EGC’'s stock because of
guestions regarding the accuracy of EGQsfficial disclosures about its assets to
investors. That same day, EGC annath¢hat its audito Mendoza & Berger
(“M&B”) had withdrawn its audit opinion®f EGC'’s financial statements for FY
2006, 2007, and 200&cause of “irregularities in¢haudit confirmation of a bank
account represented to M&8s having been held f{£GCL], a wholly owned
subsidiary of [EGC]..."Id. 11 6-7. [On May 18, 201(EGC announced that its
Board of Directors had concluded thatfitancial statement®or FY 2006, 2007,
and 2008 could no longer be relied upta.  13-15.] Subsequently, EGC'’s
stock was delisted and EGC ultimatdiied for Chapter 7 bankruptcy, causing
investors to lose their entire investment in EGICYY 17-19.

Plaintiffs allege that, during the clapgriod (April 5, 2007 to May 18, 2010),
EGC engaged in a fraud to conceal froma anisrepresent to EGC’s investors the
true financial condition ah performance of EGCId. 1 1, 3. The alleged
misrepresentations included statemeal®ut EGC’s financesnade in EGC’s
2006, 2007, and 2008 10KSBs; quartergports from 2007, 2008, and 2009;
earnings conference calls in Mayudust, and November 2009; and a press
release dated August 6, 200RI. Y 92-132. Plaintiffs allege that EGC'’s
statements regarding itsnéincial results were falssnd misleading in two main
ways, described below.

First, EGC’'s statements were neigting because EGC falsely reported
incrementally increasing cash balancesewln fact EGC did not possess any of
the millions of dollars it claimed it ha¢d. 4. M&B'’s internal audit documents
showed that Boyne forged audit confirmation forfia¢sely representing to M&B
and to the public that BE@./EGC had millions of dolls in bank account #207103
with Credit Suisse in Graltar when in fact EGOnly had an account numbered
#208163 and it had nevkad any assets in Id. 718, 73-75.
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Second, EGC’s statements were midleg because, according to Boyne and
Cole, EGC’s ownership of EGCL was setij to a secret 2002 agreement (“2002
Secret Agreement”). Underdhagreement, EGC agreedt to make any changes
to EGCL’s articles of associations or heard of directors unless changes were
authorized in writing by anajority of the then-existing board of EGCL (Boyne
and his entity Greenfield Capital Intetronal Limited (“Geenfield”)). If EGC
violated this clause, ownership of EGGAkould revert to a third party, the
unnamed original sellers of EGCId. § 77. According to Boyne and Cole,
Donovan’s and Christiansen’s decision reimove EGCL’s board (and appoint
themselves) without the remed approval of EGCL ased EGCL ownership to
revert back to EGCL’s original sellersuch that EGC no longer owned EGQL..

1 78.

Assuming that the 2002e8ret Agreement really ested, under GAAP, EGC’s
financial results should not have beensaidated with EGCL’s because EGC did
not have the requisite degree of control over EGEL.|Y 79-83. Plaintiffs
consequently aver that astatements regarding EGC'’s financial results and assets
which included EGCL’s were matally false and misleadinde.g, id. 1 95, 98,
101, 116, 121, 125.

Plaintiffs allege that Cole and Bognknowingly concealed the 2002 Secret
Agreement from EGC’s auditdM&B because they knewhat, if M&B knew of

the agreement, M&B wouldot allow EGC to consolate EGCL’s assets into
EGC'’s financial statementkl. 1 84. Part of the alleged concealment involved not
turning over to M&B minutes from a Falary 1, 2006 board meeting where the
board allegedly discussedett2002 Secret Agreementltérnatively, Plaintiffs
allege that Cole and Boyrfabricated the February 2006 minutes to cover up
their fraud.ld. § 91.

Order Denying Defs.” Mot. t®ismiss Consol. Third Amended Compl. & Mot. for J. on the
Pleadings, Feb. 5, 2015 (Dkt. 268), at 2-4.

This lawsuit was filed on Malhc2, 2010. Compl. (Dkt. 1). Pursuant to the Private
Securities Litigation Reform A¢“PSLRA”), the Court appointed Dr. Thomas Lee, Margar
Yu, and Scott Lovell as Lead Pl&ifs on June 4, 2010 (Dkt. 11).

The Lead Plaintiffs filed # instant Motion on March 2, 2015 (Dkt. 274). Defendants
Farrell, Houssels, and Estate of Lord Steinbiegl foppositions on Jurie(Dkts. 289, 291, 292

293). Plaintiffs filed a reply on June 22 (DRB6). Oral argument weheard on July 21 (Dkt.
302).
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Il. Legal Standard

Courts may certify a class action only if itisées all four requirements identified in
Federal Rule of Civil Procedure 23(Ammchem Prods., Inc. v. WindséR21 U.S. 591, 614
(1997). Rule 23(a) requires Plaintiffs to show thllowing: (1) the class so “numerous” that

joinder of all members individllg is impracticable; (2) there are questions of law or fact

“‘common” to the class; (3) the chas or defenses of the claspmesentatives are “typical” of the

claims or defenses of the class; and (4) thiegrerepresenting the classable to fairly and

“adequately” protect the interests of allsdanembers. Fed. Riv. P. 23(a). These

LN} LR 11

requirements are commonly referred to mgmerosity,” “commonality,” “typicality,” and
“adequacy.’United Steel, Paper & Forestry, Rubbbt{g. Energy, Allied Indus. & Serv.
Workers Int’'l Union, AFLEIO v. Conoco Phillips Cp593 F.3d 802, 8(9th Cir. 2010).

In addition, the class musétisfy one of the threelsdivisions of Rule 23(b)d. Here,

Plaintiffs seeks to certify a class under Ruleb2@), which requires that common questiong

law or fact predominate over individual questicmsd that class resolutidre superior to other

available methods of resolutiofed. R. Civ. P. 23(b)(3).

“Rule 23 does not set forth a mere pleading standsvdl*Mart Stores, Inc. v. Duke31
S. Ct. 2541, 2551 (2011). A party seeking clasification must affirmatively demonstrate
compliance with Rule 23—thad, the party must be pregakto prove that there airefact
sufficiently numerous parties andnamon questions of law or fadd.

In resolving a class certifiaah motion, it is inevitable thahe Court will touch on the
merits of a plaintiff's claimsSee Wal-Mart131 S. Ct. at 2551-52 (“The class determinatior
generally involves considerations that are enmeshed in thfactd legal issues comprising
the plaintiff's causes of action.”) (quotirigen. Tel. Co. of Sw. v. Falco#s7 U.S. 147, 156
(1982)). But, “Rule 23 grants courts no licensertigage in free-ranging mis inquiries at the
certification stage.Amgen, Inc. v. ContRet. Plans & Trust Fund433 S. Ct. 1184, 1194-95
(2013). Accordingly, any merits considerationgnbe limited to thosessues necessary to

deciding class certificatiorbee idat 1195 (“Merits questions may be considered to the ex{

of

4

ent—
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but only to the extent—that theye relevant to determining wther the Rule 23 prerequisite
for class certification are satisfied.”).
[ll.  Discussion
Plaintiffs seek to certfthe following class:
All persons or entities that purchased or otherwise acquieegublicly traded
common stock Electronic Game Card, I§f&EGC”) between April 5, 2007 and
May 18, 2010, inclusive, and who held swttares on or aftd-ebruary 10, 2010.
Excluded from the Class are Defendaritee present and former officers and
directors of EGC and any subsidiary g members of theimmediate families

and their legal representativégirs, successors or agss and any entity in which
Defendants have or hadcontrolling interest.

Mot. at 1.
A. Requirements of Rule 23(a)
1. Numerosity
A class must be “so numerous that joindealbmembers is impracticable.” Fed. R. G
P. 23(a)(1). Defendants do not dispute thatgioposed class sdies the numerosity
requirement. In addition, the Court finds thia proposed class, nunming) in the hundreds,
satisfies the numerosity requiremiawhich is presumptively satisd when there are at least
forty membersSee Avilez v. Pinkerton Gov't Sen236 F.R.D. 450, 45(C.D. Cal. 2012).
Therefore, the Court finds thRuule 23(a)(1) is satisfied.
2. Commonality
Rule 23(a)(2) requires courts to perforrfrigorous analysis” to determine whether
“there are questions of law or fact commorthte class,” but “even a single common questic
will do.” See Wal-Mart131 S. Ct. at 2551, 2556t@tions and quotations omittedsllis v.
Costco Wholesale Corp57 F.3d 970, 981 (9th Cir. 201 Qertification is appropriate where
the legality of a particular policy presents a “sfgaint question of lawthat is “apt to drive
the resolution of the litigation Abdullah v. U.S. Sec. Assp€31 F.3d 952, 963 (9th Cir. 201
(citing Wal-Mart, 131 S. Ct. at 2551).
Defendants do not dispute tlmmon questions of fact and law exist in this case. ]

Court agrees with Plaintiffs that thesaraoon questions include (1) whether Defendants

UJ
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violated federal securities laws; (2) whethefddelants made statememsinvestors during
the Class Period that misrepreta or omitted material inforation about the accuracy of
EGC'’s financial situation; (3) whether Defentlamade the misrepresentations and omissions
with scienter; and (4) the proper measure of dasdget. at 7. Therefore, the Court finds that
Rule 23(a)(2) is satisfied.

3. Typicality and Adequacy

—

A class representative’s claimsaafenses must be “typical thfe claims or defenses ¢
the class.” Fed. R. Civ. P. 23(a)(3). Cowssess typicality by determining whether the clags
representatives and the rest of the putatiass have similar injuries and condud&non v.
Dataproducts Corp.976 F.2d 497, 50@th Cir. 1992).

A class representative must almable to “fairly and adeqtedy protect the interests of
the class.” Fed. R. Civ. P. 23(a)(4). In deteimgradequacy, courts resolve two questions: |“(1)
do the named plaintiffs and their counsel haveamflicts of interest with other class members
and (2) will the named plaintiffs and their coungelsecute the actiongarously on behalf of
the class?Hanlon v. Chrysler Corp.150 F.3d 1011, 102®th Cir. 1998).

“[C]lass certification is inapmpriate where a putative class representative is subjeqt to
unique defenses whichréaten to become the focus of the litigatiddgnon 976 F.2d at 508.
Unique defenses can go to either the tyliicar adequacy of class representativ@ary
Plastic Packaging Corp. v. Merrillynch, Pierce, Fenner & Smith, In€@03 F.2d 176, 180 (2¢
Cir. 1990).

—

Here, Defendants argue that each of the Leanhtfs is subject taunique defenses sugch
that they are atypical of other class memiagxd are inadequate representatives. The Court
examines each Led®laintiff in turn.

a. Margaret Yu

v

Defendants object to Margaret Yu as a sleepresentative because she did not make
investment decisions but instead relied on heb&nd Dr. Thomas Lee to do so. She did not
speak with her husband abolé EGC stock transactions bar E*Trade account. Yu Dep.,
May 12, 2015, 16:17-25, 41:18-42:14, 44:.17246:She had never helaof EGC before her




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

husband told her about EGC at the time of or after the stock purclihs#6:9-21. Based o
these facts, Defendants argue tiat Yu cannot prove that she engaged in a “purchase or,
within the meaning of the Sedties Exchange Act, nor can shepe that she purased or sol
securities in reliance on Defendants’ alleged epsesentations or ondhntegrity of EGC's
market price.

Some courts have held that a plaintiff matskeast have some de minimis involvemer

the investment decision toibg a securities fraud claifMedline Indus., Inc. Emp. Profit

Sharing & Ret. Trust \Blunt, Ellis & Loewi, Inc. No. 89 C 48511993 WL 13436, at *2 (N.D|

lll. Jan. 21, 1993)see also Boyer v. KrugeNo. 8CV96-00495, 1998 WR5177818, at *3 (D.
Neb. Feb. 4, 1998) (in a suit brought by a mearcouple and their children, granting summg
judgment against the wife and children becausg ttever made nor participated in making
decision to sell their stock, hang delegated complete authoritythe husband). These cases
largely rely on two Seventh Circuit decisions which involved plaintiffs who relied on brok
and dealers to make investments for themvainal later sued those brokers and dealers ung
Section 10(b) and Rule 10b-5 afthscovering that the brokerscdealers had lost their mon
through poor by imestment decision€ongregation of the Passion, Holy Cross Province v
Kidder Peabody & C9.800 F.2d 177 (7th Cir. 1986)p'Brien v. Cont'l lll. Nat. Bank & Trust
Co. of Chi, 593 F.2d 54 (7th Cir. 1979Jhe Seventh Circuit held that the plaintiffs’ securiti
fraud claims could not lie becs@ Section 10(b) and Rul@b-5 prohibited misleading
statements and omissions “inncection with” a securities trar#n. In those cases, the
alleged misrepresentations andissions affected the plaintiffdecision whether to maintain
fiduciary or agency relationships with the dedants, but they did nalffect the plaintiffs’
decisions to invest in certain securities beeahs plaintiffs had delegated full authority for
those securities investment decisions to the defendamtgregation of the Passip800 F.2d
at 181-820'Brien, 593 F.2d at 60.

The facts of this case are easily distinguish@tom the two Seventh Circuit cases, as

Ms. Yu is not suing her husband for misreprgisg information about EGC. Defendants ha

not cited any authority from éNinth Circuit interpretingongregation of the Passi@md
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O’Brienin the same way as tiedlineandBoyercourts. District courts in the Ninth Circuit
have rejectetledlineandBoyerbasedarguments. For instance,lmre Commc’'ns Sys., Inc.
the court held that a named plaintiff was arqdhte representative despite the fact that his
broker sold his stock for him and the plaintifldiot know about the sales until afterward. “I

inevitable,” the court noted,

that some, if not most, invess rely on the advice difrokers and other specialists

wholly or in part. Indeeda large number of class meearb in any securities class

action are likely to fall in this category. &Hact that an investor seeking to be a
class representative is in this categdiges not disqualify him; in fact, he is

probably representative of adge number of class members.

No. C 00-1967 MHP, 200@/L 21383824, at *4 (N.DCal. Feb. 24, 2003%ee alsdn re
Countrywide Fin. Corp. Sec. Liti73 F.R.D. 586, 603 (C.D. Cal. 2009) (“Reliance on a
broker will not generally make a plaintiff atypical.tit re VeriSign, Ing.No. C 02-02270
JW(PVT), 2005 WL 8869, at *7 (N.D. Cal. Jan. 13, 200&¢jecting defendants’ argument t
entities that abdicate responsibility for making investment decisions lack standing as pu
or sellers)in re Regal Commc®Corp. Sec. Litig.1995 U.S. Dist. LEXIS 13492, *14 (E.D.
Pa. Sept. 25, 1995) (rejecting argument tfzahed plaintiffs weratypical because they
purchased stock through distionary broker accounts).

Thus, Ms. Yu’s delegation of responsibilityher husband doesttmake her unique, n
does it make the corresponding non-reliance defagainst her unique. It thus does not ren
her atypical or inadequate torge as a class representative.

b. Dr. Thomas Lee

Defendants argue that Dr. Lee lacks stantiecause, even though he made investm
decisions regarding EGC stothkpse shares were held in his wife Ms. Yu’'s name @id¢l_ee
Dep., May 12, 2015, 13:7-22, 166, 25:18-25. Thus, Dendants contend, Dr. Lee lacks Art
Il standing because he did ratffer an injury in factSee W.R. Huff Asset Mgmt. Co., LLC
Deloitte & Touche LLP549 F.3d 100, 109 (2d Cir. 2008) (tiolg that the plaintiff did not me

Article 1lI's injury-in-fact requirement where th@aintiff, an investment advisor, had author
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to make investment decisions and to litigate omigstor clients’ behalf but the clients had

never transferred ownership of stock to the plaintiff).

Plaintiffs respond that Dr. Lee has sufferedrguary in fact because he has a pecuniaJ;y
[

interest in his and his wife’s shared propeHgwever, Plaintiffs have cited no legal author
Nor has the Court found any legal authotaythat effect in its own search.
Defendants further argue that Dr. Lee carauwwe his lack of Article 11l standing by

having his wife assign her clains him now, after litigatioftas begun. Opp’n at 10 (citirhg

re IMAX Sec. Litig.No. 06CIV6128, 2009 WI1905033, at *3 (S.D.N.Y. June 29, 2009), &md

re SLM Corp. Sec. Litig258 F.R.D. 112, 116 (S.D.N.Y0RQ9)). At oral argument, the parties

disagreed as to whether stwmaneuver would be allowed in the Ninth Circuit, uriderthstar

Fin. Advisors Inc. v. Schwab Iny379 F.3d 1036 (9th Cir. 20158ince the Court is leaving

Ms. Yu as a typical and adequatass representative for this daaction, it is not necessary for

the Court will not decide thhorthstarissue at this time.

Thus, because Dr. Lee has not shown thdiasesuffered an injump fact, the Court
finds that Dr. Lee is not a typical adequate class representative.

c. Scott Lovell

Mr. Lovell purchased shares of EGC statlibecember 2009. Declaration of Leif
Simonson (“Simonson Decl.”) Ex. G (Dkt. 290. On February 12010, the SEC and EGC
made their first announcements that EGC’s auslitad withdrawn their audit opinions of thr
of EGC'’s previous financial statements. On Ma2¢R010, this lawsuit was filed. The origing
complaint proposed a class period that ended Fgbt®a 2010. Compl. § 1. Four days after
complaint was filed, Mr. Lovell signed a PSLRArttigcation stating that he had reviewed th

! In that case, Northstar Financial Advisors, Inc.irasestment advising firm that managed investors'’

7

ee

discretionary and non-discretionary accounts, broagigcurities fraud class action in August 2008, before the

Second Circuit decideduff. On December 8, 2008, five days aftkrff was decided, one of Northstar’s client
shareholders assigned his claim to Northstar. The distiict then dismissed Northstar's complaint for lack
standing, but granted Northstar leave to amend urelderal Rule of Civil Procedure 15(a). Northstar
subsequently filed a new pleading which alleged thgyassent. When defendants again moved to dismiss t
case for lack of standing on the ground that subject mjattediction must be determined as of the time that
original complaint is filed, the district court deniée motion. The district court construed Northstar's new
complaint as a supplemental pleading under Rule Hs(dheld that the supplemental pleading cured the
standing deficiency. The Ninth Circuit affirmedorthstar 779 F.3d at 1043-48.

-9-
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complaint and that he wadlling to serve as a Lead &htiff in this lawsuit.See id. Simonson
Decl. Ex. G. In April 2010, M Lovell purchased additional EGC shares. Lovell Dep., May
2015, 39:5-8, 42:19-25, 47:11-14, 49:9-13, 50:20F&ttestified in his deposition that he dic
because the company still had some assets asiilleelieved in the cmpany. Lovell Dep. at
39:5-40:13. Two months later, dane 4, 2010, Mr. Lovell wappointed Lead Plaintiff along
with Ms. Yu and Dr. Lee (Dkt. 11). On Septemh8&, 2010, he and the other Lead Plaintiffs
filed an amended complaint whiextended the class periodviay 18, 2010. Consol. Ameng
Compl. (Dkt. 22) 1 1.

Defendants argue that many courts have dahat investors who continue purchasing
stock after corrective disclosures are issuedgabgect to unique defenses. Opp’n at 11 (citit
cases). Plaintiffs refute theharacterization of the case laReply at 21-22 (citing cases).

There appears to be a ciitcsplit on this issue. IGary Plastic Packaging Corp. v.
Merrill Lynch, Pierce, Fenner & Smith, In®Q03 F.2d 176 (2d Cir. 1990), the named plainti
Gary Plastic Packaging Corporation purchasesivigvcertificates of deposit (“CDs”) through
defendant Merrill Lynch in May and July 198%ter discovering that the Merrill Lynch CDs
paid less interest than CDs pliased directly from the issuifignks, Gary Plastic honetheles
“rolled over” four of its Merrill Lynch CDs for another terial. at 178. The following year,
Gary Plastic sued Merrill Lynch for sedigs fraud in connection with the CDs it had
purchasedld. The Second Circuit affirmetthe district court’s decisiothat Gary Plastic was &
inappropriate class representativecause it was subject te@ thnique defense of having
continued to invest with Merrillynch even after it had notice dihad even investigated alleg
fraud.ld. at 179-80see also George v. China Auto. Sys.,,INo. 11 CIV. 7533 KBF, 2013
WL 3357170, at *6 (S.D.N.Yduly 3, 2013) (“A named plaiiff who has engaged in a post-
disclosure purchase is subject to the defereethie alleged misstatements or omissions we
really not a factor in the puraking decision but rather thahet investment considerations
drove the decision.”iAMCO Investors, Inc. v. Vivendi, S.817 F. Supp. 2d 246, 261-62
(S.D.N.Y. 2013) (noting thgtost-disclosure purchasesn defeat the typicality requirement f

class certification when “plairits made a disproportionately lagercentage of their purcha,

-10-
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post-disclosure” or “when a disclosure isfeeful that it becomes unreasonable for an
investor, or the market, to contie to be misled by the defemdisi alleged misrepresentation
(internal quotation marks omitted).

The Fifth Circuit, however, has “rejeet] the argument that a proposed class
representative in a fraud-onettmarket securities suit is as a matter of law categorically

precluded from meeting the requirements of RAB&) simply because of a post-disclosure

purchase of the defendant company’s stock” engttound that reliance on the integrity of the

market price during the class period is unlikelypéodefeated by poststlosure reliance on th

integrity of the market, esgially when the market’s sisnilation of new information

“corrected” the stock pricé&eder v. Elec. Data Sys. Corg29 F.3d 125, 138 (5th Cir. 2005).

The Ninth Circuit does not appear to hapeken directly on the question. However,
many district courts in the Ninth Circuit havddéat post-disclosurer even post-class peric
purchases do not necessarily defeat typicality, following the Fifth Circuit’s liogie.
Countrywide 273 F.R.D. at 602-03n re Connetics Corp. Sec. Litjig57 F.R.D. 572, 576-77
(N.D. Cal. 2009) (collecting cases on both sites,concluding that the weight of the author
“favor[s] the position that the purchase of stodkiaé partial disclosure is not a per-se bar t
satisfying the typicality requirementn re Emulex Corp. Sec. Litigg10 F.R.D. 717, 719
(C.D. Cal. 2002) (finding that éhplaintiffs’ post-disclosure pahases, based on their hopes
stock would “rebound” or “come bk strong,” did not defeat typicality because the plaintiff
claims arose from the same setwénts and course of conduct tgate rise to the claims of
other class members).

“Of course,unusualpost-disclosure trading pattsrpresent typicality problemsdlfi re
Countrywide 273 F.R.D. at 603. For ample, if “Lead Plaintiffs continued to increase their
holdings even after the sedies’ price remained unalterddllowing the disclosure of
irregularities . . . it could be argued . . . thaad Plaintiffs would h&e made their purchase
even knowing of accouimg irregularities.”In re DVI Inc. Sec. Litig.249 F.R.D. 196, 204 n.1,
(E.D. Pa. 2008) ®VI I") affd, 639 F.3d 623 (3d Cir. 2011)VI 11").
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Here, Defendants argue, Mr. Lovell purchasgxtk in April 2011because he believed
that the market had overreactedhe February 2011 news—i.that the market price did not
accurately reflect the true valoéthe company. This non-reliamcefense is not unique to M
Lovell, however. Other class membenay have reacted the same wage In re Countrywide
273 F.R.D. at 603 (“[P]urchasirgjock subsequent to a materiadigverse disclosure, ‘averag
down,’ is a common technique used to decréasaverage cost of an investment and whic
cannot be used to defeat a proposed<lepresentative’s typicality.”) (quotifrgre Select
Comfort Corp. Sec. Litig202 F.R.D. 598, 607 n.12 (Minn. 2001)). As for Defendants’
assertion that Mr. Lovell was different from otledass members because he had more dets
knowledge about the alleged fraafder “affirmatively volunteer[ind]to be Lead Plaintiff thar
other class members who did notwaieer to be lead plaintiff, Opp'at 12, the lead plaintiff ix
every securities fraud class actisrdifferent from absent a8 members in #t regard. To
characterize a lead plaintiff as atypical for mgvmore information thathe rest of the class
would potentially make it impossible tmd a typical class representative.

Thus, the Court rejects Defendants’ arguntleat Mr. Lovell is subject to a “unique”
post-disclosure purchases defense. The Coasdtisfied that Mr. Lovell is a typical and
adequate class representative.

B. Requirements of Rule 23(b)(3)
1. Predominance

“Rule 23(b)’'s predominance criterionagen more demandirtban Rule 23(a).”
Comcast Corp. v. Behrentli33 S. Ct. 1426, 1432 (2013). R@®&(b) requires that courts “taks
a ‘close look’ at whether common quessgoredominate over individual onekd”

Defendants argue that individual questionsvbether each individual investor relied ¢
the alleged misstatements andigsions predominate over anynemon questions in this actiq
because Plaintiffs cannot presume, basettherfiraud-on-the-market theory, that all class
members relied on the alleged misrepresentatiees.Dura Pharm., Inc. v. Broud®4 U.S.

336, 341-42 (2005) (listing reliance as an edatrof Section 10(b)ral Rule 10b-5 claims).
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Specifically, Defendants argue that the frauddoe-market presumptiahoes not apply in this
case because EGC stock was notadaith an efficient market.

Under the fraud-on-the-markiteory, an investor plaiiff’s reliance on misleading
statements about a compaanyd its business can be presumed if “(1) the alleged
misrepresentations were publidgown, (2) they wee material, (3) thetock traded in an
efficient market, and (4) the plaintiff traded #teck between when the snepresentations we
made and when the truth was revealéthfliburton Co. v. Erica P. John Fund, Ind34 S. Ct.
2398, 2413 (2014). The frauh-the-market theory is an indiragay to show that the specifi
misrepresentation alleged by the pldinthpacted the price of the stodkl. at 2415. Thus, ev4
if plaintiffs do not have direavidence of price impact, plaifis can potentially satisfy their
burden of proving class-wide refiee merely by proving the foetements of the fraud-on-the
market theorySee idat 2414. Plaintiffs have the burdenprove, not just plead, market
efficiency by a preponderance of tsadence before class certificatidd. at 2412;Rodman v.
Safeway, In¢.No. 11-CV-03003-JST2014 WL 988992, at *4 (ND. Cal. Mar. 10, 2014).
Defendants, however, may deféa¢ presumption at the classtdecation stage through “[a]n
showing that severs the link between the allegenlepresentation and either the price rece
(or paid) by the plaintiff, or his decision to teadt a fair market pre;” for instance through
evidence that the spedfmisrepresentation at issue did not actually impact the jaicat
2408, 2414-16.

An efficient market is one that “react[s] glaly in processing infomation[,] enabling it
to be reflected in the market price.” 4 ThagrLee Hazen, Law Sec. Reg. § 12.10 (20Bbilet
v. Gillespie 184 F.3d 1059, 1065 (9thrCL999) (“The question is vether such a market is
efficient—meaning simply whether the stock psaeflect public information.”). Most courts
have held that where a stock is traded—imaer-the-counter market, like EGC stock was,
versus on a national exchange—is not disposés/é whether the market for that stock is
efficient. See Krogman v. Sterritt02 F.R.D. 467, 474 (N.D. Tex. 2000ammetrv. Bloom
711 F. Supp. 1264, 1280-84.(DJ. 1989). Rather, to deteirme whether the market for a

particular stock was efficient, many courts, inahgdthe Ninth Circuit, use the five factors fr(
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Cammer See Binderl84 F.3d at 1065. THeammerfactors are: (1) whether the stock trade
a high weekly volume; (2) whetr securities analysts folloand report on the stock; (3)

whether the stock has numerous market makeadsarbitrageurs; (4) whether the company i

eligible to file SEC registration form S-3, as ogpd to form S-1 or S-2; and (5) whether the

are “empirical facts showing a cause and effelztionship between unexpected corporate
events or financial releases andrmmediate response in the stock pridd.”(quotingCammey
711 F. Supp. at 1286-87). TREmmerfactors are “an analytical tool, not a checklist” of
requirements] eamsters Local 445 Freight DiRension Fund v. Bombardier, In&No. 05 Civ.
1898(SAS), 2006 WL 261887, at *5 (S.D.N.Y. Aug. 10P6), and can be supplemented by
other measures, such as “(6) the company’s maggatalization; (7) the bid-ask spread; (8)
float, or issue amount outstandiexcluding insider-owned securgjeand (9) the percentage
institutional ownership.tn re HealthSouth Corp. Sec. Liti@61 F.R.D. 616632 (N.D. Ala.
2009) (citingUnger v. Amedisys Inc401 F.3d 316, 32(5th Cir. 2005)).

In this case, to support the contentibat EGC’s stock price was impacted by
Defendants’ alleged misrepresdias and omissions, Plaintiffsgsent evidence to show th:
the market for EGC stock w&ammetrefficient during the Class Period. The Court will
consider the eviden®ipporting each of theammerand non€ammeirfactors in turn.

a. Cammer Factors
I. Average Weekly Trading Volume

A high average trading volume supportsraling of market efficiency, because it
“implies significant investor intest in the company,” and that interest “implies a likelihood
many investors are executing trades on the lohsiswly available or disseminated corporat
information.” Cammey 711 F. Supp. at 1286. Turnover,éasured by average weekly tradin
of 2% or more of the outstanding shares wquddify a strong presumptmthat the market for
the security is an effient one; 1% would justify substantial presumptionld. (citation

omitted).
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Here, the average weekhatling volume of EGC'’s stoaturing the Class Period was
3.3%, which, unde€ammey justifies a strong presumption ah efficient market. Declaration
of Howard J. Mulcahe{‘Mulcahey Decl. 1”) (Dkt. 274-4) { 28.

Defendants do not disputagHigure. Rather, Defedants contend that, f@ammer
purposes, the 3.3% figure should be discouhte@i0% or 70% becausecent industry studies

show that high frequency trading generally acie for 60-70% of market activity. Applying a

60% adjustment factor to accduar high frequency traders would reduce the trading volume to

1.32% and applying a 70% adjustméactor would reduce the volume to 0.99%. Declaratign of

Mukarram Attari (“Attari Decl.”) (Dkt. 291-2) { 41.

Defendants urge that the average wegldging volume figure should be further

174

discounted by unknown percegés because roughly 85% of EG trading volume during the

Class Period was attributable to retail invesfaiso are usually less infimed than institutiong
investors) and because of “potential double tiogrnof volume that is feature of dealer
markets.”ld. 1 41-44. Once these discounts are agplefendants contend, EGC’s average
weekly trading volume drops below the rangeaftimes for stock that courts have found to
have been traded am efficient marketSeeMulcahey Decl. | Ex. 15listing cases where courts
found efficient markets aritie average weekly tradjrvolumes of the stock).

Defendants have not shown how much gmtal double counting” of market maker
trading occurred nor have Defendants propds®d much EGC’s avage weekly trading

volume should be discounted tgwst for the market maker tradjrand retail investor trading

Thus, the Court finds those arguments unavaillinge high frequency trading argument is more

persuasive. However, even if EGC’s averagekhetrading volume is reduced to 0.99% or
1.32%, that is still wthin the “substantial presumption” rangeGammer Thus, the Court find
that this factor weighs in Plaintiffs’ favor.
ii. Analyst Coverage
Coverage of a company’s stock by “signific@mumber of securities analysts” during a
class period indicates markdfigiency because it implies thavailable information on the

company was “closely reviewed by investmermfessionals, who would in turn make buy/s

112
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recommendations to client invess,” which would in turn affet the price of the stock.
Cammey 711 F. Supp. at 1286. There is no brilyme-rule regarding how many analysts it te
to constitute a “significant” number. Dammey the court found marketfeciency in part base
on the fact that 15 research reports on the caognpaissue were issudégtween July 1987 an
June 1988ld. at 1283 n.30. Imn re Amerifirst Sec. Litig.market efficiency was found whereg
least six securities analysts isslreports during the class perid@9 F.R.D. 423, 432 (S.D. F
1991). InIn re Xcelera.com Sec. Litignarket efficiency was found where only one securiti
analyst followed the company’s stock and e$only one report during the 16-month class
period, but informatiombout the company was widely dibuted through news articles, preg
releases, television interviews, the compaBEC filings, and influential brokerage firms’
reporting on Internet and technology stocks. B3l 503, 515 (1st Cir. 2005). On the other
hand, the court iKrogmanheld that “[t]he existence of one . independent analyst, Attkissc
and coverage by Moody’s and similar publicationsnssifficient to cause this factor to weigl
favor of market efficiency.” 202 F.R.D. at 47Baking more of a middle ground, the court in
Cheney v. Cyberguard Corgound that the analyst factor chdt “strongly” weidn in favor of ¢
market efficiency finding whertwo analysts issued fiveparts during the 22-month class
period, but there were significant news repatisut the company. 2 BR.D. 484, 499 (S.D.
Fla. 2003). The court noted, howevegttthis factor was not dispositiviel.

Here, the parties try to slica@dice the same data in different ways. Plaintiffs claim
148 analyst reports about EGC stock wereadsiuring the 37-mont@lass Period. The 148
reports consisted of 37 comprehensive research reports and 111 secondary research re
the 37 comprehensive researchars, 35 were published by seities analysts Roth Capital
Partners (“Roth”) and 2 wepublished by Merriman Curhdford (“Merriman”). Mulcahey
Decl. | 11 33-34. Dividing the 37 comprehensive repover the three-year Class Period yig
an average of 12 reponper year, which Plaintiffs argue isoske enough to this reports in on
year inCammerto warrant finding this factor in their favor even vath adding the 111

secondary reports.
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The 111 secondary research reports eoeluced by PriceTarget (1 report),
ValueEngine (18 reports)nd TheStreet.com (92 reportk]. § 38. These reports included th

following information:

An investment rating (buy/hold/sell recommendations);

An analysis of recent earningguets or value-changing events;
Projections, price target, and histaliearnings trends and analyses;
A comparison to peer companies; and

The names of the analysts.

Id.  34. In addition, EGC appearin 1,650 news stories apress releases and made 110
filings with the SEC during the class periddl. I 44.

Defendants point out that, between Mernmaad Roth, a maximum of two analysts
covered EGC'’s stock at any pouoturing the Class Period andr 82 out of the 37 months of
the Class Period, EGC'’s stock was covered onlgrigyanalyst or none at all. Opp’n at 10-1
Thus, Defendants argue, this facsbiould weigh against Plaintiffs underogmanandCheney
Defendants also argue that the 111 secondargnasesports do not count because they we
not produced by securities andbjsas they are not of thensa quality as the Merriman and
Roth reports. Also, Defendants contend tht press releases andGElings should be
discounted undeBerfaty v. Int'l Automated Sys., In&80 F.R.D. 418, 422 (D. Utah 1998)
(finding that the analyst factor weighed agafiteding market efficiencyvhere the plaintiffs
had no evidence of analyst repodaly advertisements and presteases disseminated by th
company itself because the latigformation was “not a subtute” for analyst reports).

Given that there was only one analyst repgrton EGC stock at most points during th
Class Period and given the dubious treatment smuds have given to non-analyst reports
news reports, the Court finds that this factor weighs against Plaintiffs.

iii. Number of Market Makers

“A market-maker is one who helps establésmarket for secities by reportig bid-and;
asked quotations (the price a buyer will paydsecurity and the price a seller will sell a
security) and who standsady to buy or sell at thegpublicly quoted priceslh re

Countrywide 273 F.R.D. at 613-14. “The more markeakers for a particular security (and,
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relatedly, the greater the volume of the secuhgymarket-makers aregpared to handle), the

more reasonable it is to infer ththe security is liquid, and, thefiore, more likely the market for

that security is efficient.Id. at 614. InCammey a market was found efficient in part based ¢
the existence of 11 market ma&en the relevant markeCammey 711 F. Supp. at 1288ee
also Hodges v. Akeena Solar, Iig74 F.R.D. 259, 269 (N.BCal. 2011) (finding market

efficiency based in part on the existe of “over twenty” market makerd)evine v. SkyMall,

14

bN

Inc., No. CIV. 99-166-PHX-ROS,@2 WL 31056919, at *6 (D. Ariz. May 24, 2002) (finding a

market efficient where there webbetween 11 and 22 market makers).

Here, Plaintiffs’ evidence shaathat there were between @4d 32 market makers in
EGC common stock during the Class Period, aittaverage of 27 magkmakers. Mulcahey
Decl. | 1 50. Defendants argue that this evidesimeild be discounted because Plaintiffs dic
show that all of these market k&as actually and regularly bougdnid sold stock throughout
Class Period, as opposed to merely quoting BBEk prices during th€lass Period. Opp’'n g
15. Defendants cit®’Neil v. Appel which states that the mere number of market makers,
virtually meaningless” withounore information about “the volume of shares that they
committed to trade, the volume sifares they actually traded dathe prices at which they did
s0” because “market makers generally do natyae and disseminate information about the
stock that they make a market for” unlesgeptally, when they are buying and selling that
stock. 165 F.R.D. 479, 3602 (W.D. Mich. 1996)see also Bell v. Ascendant Solutions,,Inc
422 F.3d 307, 315 (5th Cir. 2005) (citi@Neil); In re Netbank, Inc. Sec. Litigg59 F.R.D.
656, 671 (N.D. Ga. 2009) (same).

No court in the Ninth Circuit lsaadopted this viewpoint, asost courts consider only {
number of market makerslowever, even under tt@@'Neil standard, Plaintiffs have provided
evidence that (1) market makerscounted for 94.5% of EGE€trading volume (282.7 million
trading volume out of total tragg volume of 299 million), Declation of Howard J. Mulcahe
(“Mulcahey Decl. 1I") (Dkt. 296-3) 1 120; (2) ¢haverage market makieading volume during
the Class Period was 5,139,144 shackeg] 121; (3) 13 market makers traded at least 5,1 3¢

shares during the Class Periatl; (4) 23 market makers tradedi@ast 1 million shares over {

-18-

not

the

—+

S

he

). 144
he




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Class Periodd.; and (5) there were no trading dalging the Class Period during which EG

stock did not trade except during the lasteéhmeonths when trading was halted by the SEHC]|
117.
Based on this record, the Court finds that this factor weighs in favor of Plaintiffs.
Iv. Eligibility to File a Form S-3 with the SEC

A fourth factor undeCammeris whether the defendante$igible to file an SEC
registration Form S-3. That form is a shontnfioregistration statemergserved for companies
(1) with $75 million in common eqtyi held by non-affiliates of theegistrant and (2) that hav
filed reports with the Securities and ExcgarCommission (“SEC”) for 12 consecutive mon
Seel7 C.F.R. § 239.13. “Courts have found ttit SEC permits an S-3 Registration staten
‘only on the premise that the stock is alreadydchdn an open and effent market, such that
further disclosure is unnecessaryl8amsters2006 WL 2161887 at *7 (citations omitted). T
SEC has relaxed the requiremefor S-3 eligibility sinc€€ammerbut the factor remains an
important one for court&Krogman 202 F.R.D. at 476-77 (citing cases).

Here, Plaintiffs concede that EGC was ineligito file Form S-3 for most of the Clasg
Period and, thus, this factdoes not support a finding of nkat efficiency. Mot. at 16.
However, Plaintiffs argue, this factor is notaito a finding of markegfficiency. The Court
agreesNguyen v. Radient Pharm. Corg87 F.R.D. 563, 5¥(C.D. Cal. 2012)Cammer 711
F. Supp. at 1287 (rejecting Form S-3 eligibility as a brigle-test for market efficiencygf.
O’Neil, 165 F.R.D. at 502 (holding that a stock wastraded in an effient market, in part
because the stock wasvereligible to file an S-3 form).

v. Cause-and-Effect Relatioship Between Corporate
News and the Company’s Stock Price

The fifth Cammerfactor is whether there are fatb support a cause-and-effect
relationship between unexpectaatporate events or financial releases and an immediate
response in stock price. This facts “the essence of an effeit market and the foundation f

the fraud on the nmket theory.”"Cammey 711 F. Supp. at 1287. VE&nt studies are by far the
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most common test for a causal connectidme Countrywide273 F.R.D. at 614. An event

study typically

partition[s] a company’s security price mowvent on each tradgnday in the class
period into three partsthe movement caused by metrkvide factors, or the
“market effect”; the movenmd caused by industry-widiactors, or the “industry
effect”; and the movement caused by rffispecific effect.” Once the factors are
partitioned and firm-specificfiects are isolated to detemme if the market reacts
efficiently to disclosures, the court enerally presented empirical evidence
showing whether the firm-spdici abnormal returns or retos in excess of what is
predicted by the statistical model aretistacally significant. The court examines
those days throughout theask period when either, (aketle appear to be material
or statistically significant firm-specdi abnormal returns, and to determine
whether there are associatéidclosures, or conversely (b) there are material or
corrective disclosures, and to determine whether there are associated material
statistically significant firm-gecific abnormal returns.

Michael L. Hartzmark & H. Nejat Seyhumhe Curious Incident of the Dog That Didn’t Bark
and Establishing Causand-Effect in Class Action Securities Litigati@nVa. L. & Bus. Rev.
415, 425-26 (2012).

Plaintiff's expert Howard Mulcahey, conded five different tests to determine the
impact of new information on the marketgar for EGC common stock. Defendants have
numerous objections to Mr. Mulcahey’s &sthe Court will address each in turn.

(1) Reaction to new information (“Test 1”)

Mr. Mulcahey identified the 2@ays in which EGC’s common stock had the largest
movements compared to the markd¢ then studied the actual news disclosed on those d:
determine if any of that new information wasponsible for EGC stock price movements. K
found that on 10 of those 20ydaand on 6 of the top 10 dayise direction and magnitude of
EGC stock’s price movements correlated with tiews disclosed that day. Mulcahey Decl.
11 68-74.

With regard to Test 1, Defendants point that, on 10 (50%) of tiee 20 days, the larg
price movement was not associated with aews whatsoever and can be discounted as

“noise.” Opp’n at 17. This argument is not persuasas Plaintiffs havprovided eviégnce that
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only a third of abnormally large stock pricewements are typically associated with news
eventsSeeMulcahey Decl. | at 29 n.68ge also DVI [1639 F.3d at 635 (affirming district
court’s factual finding that 60-85 correlation between news eveatsl price changes in ligh
of two studies offered by plaifits which found that approximdseone-third of statistically
significant stock price changes were associated with identifiable news eabnigjated on
other grounds byAmgen 133 S. Ct. 1184.

Defendants argue that thept20 days in which EGC’s namon stock had the largest
price movements comparedtte market is too small of a sample size and may not be
representative of most tradid@ys. Opp’n at 16-17. This argumeives pause. Defendants
two cases in which such methodology was criticizedn e Countrywidethe court found an
expert report unhelpful where the expert usedall, potentially non-fgesentative sample g
ten days within the class period with somehaf biggest return days. 273 F.R.D. at 619nlre
PolyMedica Corp. Sec. Litigthe court critiqued an expert'sent study for picking the top te
days with stock price drops addscribing the news events tleatrelated with those stock pr,
drops instead of systematically comparing alwselays with all non-nes days. 453 F. Supp
2d 260, 270 (D. Mass. 2006)RblyMedica IT).

To defend Mr. Mulcahey’setision to analyze only the t@® days, Plaintiffs rely on
Radient a previous case before this Court wheeCourt found tha¥ir. Mulcahey’s event
studies in that case supported a finding of rekeificiency. Therehowever, Mr. Mulcahey’s
event studies were unopposefly F.R.D. at 574, meaning thtats Court did not consider the
guestion of whether euahting only the days with therfgest price movements renders an
expert’s opinion unhelpfuPlaintiffs also citeDVI I. In that case, howevdhe plaintiffs’ exper
examinecdall days with statistically significant retwsrftotaling 34 days), not just the top few
days. 249 F.R.D. at 211.

Here, Mr. Mulcahey appears to have chosg@nsome reason, to amine the top 20 da
with the largest price movements in Test 1 out of a total set of 23 days with statistically
significant large price movements. Even aftearivey oral arguments, éhCourt is still puzzled

by this seemingly arbitrary che®, as changing the denomindtam 20 to 23 would not havsg
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dramatically changed the percentage of dayshith the news seems to have caused a pri¢

movement. (This is especially so given Plaintiffaunsel’s representation at oral argument

had Mr. Mulcahey used the 23-day set, he wbalde found that 12 adhem were preceded b

news days.) Given the fairly small difference betw a subset of 20 ancettotal set of 23, the

Court is not overly concerned about Test 1 froRol/Medica licherry-picking standpoint. T
Court ultimately is also not cearned about the charge that saenple size of 20 or 23 out of
777 is too small or is unrepresentative. TQuntrywidecourt was concerned about not just
sample size of 10 out of 997 trading days, bs @albout the fact thatgrexpert was analyzing
bond that was supposed to be representatioghefr bonds at issue in the case, but actually
not have been for many reaspmgluding differences in ading volume, percentage of
institutional holders, and mber of trading daysn re Countrywide273 F.R.D. at 620. Here
Defendants have attacked Mr. Mulcahey’s criithh but have not providd the same type of
data as irCountrywidethat would make this Court’s coarned about the sample size and
representativeness. Thus, the Court findsTleat 1 weighs somewhat in Plaintiffs’ favor.
(2) Stock price reaction to EGC'’s press releases a
earnings announcements (“Tests 2 and 3”)

In Test 2, Mr. Mulcaby compared the avera@bsolute value @xcess returns on EG(
stock on the 50 days during the Class Period VE®€ issued press relegswith the days on
which EGC did not issue pressaases. Mr. Mulcahey tmd that the averagdsolute value o
excess returns on EGC stock was 8.8% on préssseedays versus 3.9% on non-press rele
days. In addition, excess returns on 8 (16%ihef50 press release days were statistically
significant while excess returns on only 29 (486) of the 727 non-press release days were
statistically significant. Based on these resiMts Mulcahey opined that EGC stock prices

reacted in a statistically significant wayEGC press releasddulcahey Decl. N 75-83.

In Test 3, Mr. Mulcaly compared the variance of egsaeturns on the 11 days during

the Class Period when EGC isslearning announcements amdthe days on which EGC dig
not issue earnings announcemeMs. Mulcahey found that, o@arnings announcement days

the variance of excess retumuas 1.34% compared to a vamaof 0.47% on non-earnings
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announcement days. Based on these results, Mcakiey opined that EG§tock prices reacte

in a statistically significant way to EG&arnings announcemenhdulcahey Decl. [ 84-88.
With regard to Tests 2 and 3, Defendangsnalthat the results we skewed by large
price movements on two dayshay and August 2007. Opp'at 19. Without those two
outliers, the average absolu&ue of excess returns on EGtock was only#.5% on press
release days (not 8.8%), compared to 3.9% @mpress release days. Attari Decl. EX. 7.
Similarly, without those two outliers, the volatiliof the stock price on earnings announcen
days was actually less than th@atility on non-earnings annoumoent days, as the variance
on earnings announcement days was 0.40% (Bd4¢4). compared to a variance of 0.47% of

non-earnings announcement days. Attari DebR JEx. 6. Although it would be improper to

completely disregard thevo outlying data points in a stuébout the whole Class Period, the

weight of Mr. Mulcahey’s conchions in Tests 2 and 3 is lessd by disproportionately large
price movements in the early part of the Class Period.

Defendants also contend that Mr. Mulcaheysthodology was unliable because he ¢
not show whether the price movement’s direction correlated with the newshat good new
was correlated with an increasepnce and bad news was correthteith a decrease in price.
Opp’n at 18-19. When deposed, Mr. Mulcaheyifiesl regarding Test 2 that he did not cons

whether the price movement on any particulaspirelease day was in a direction consiste

with what might be expected given the typenéérmation in the preselease. Mulcahey Dep.

May 27, 2015, 157:13-23. For T&sthe did consider that factor for some but not all of the

nent

L

lid

[72)

ider

nt

earnings announcement days and found that tketain of the price movement was consistent

with the content of the earnings announcements on thoseldags168:18-169:5.

For the proposition that evatice of the price movement’s direction is necessary,
Defendants citén re Countrywidewhich described an event djuas an attempt “to determir
whether new information correlates with a price movement¢iding the price movement'’s
directionand, perhaps, magnitude.” 2FR.D. at 614 (emphasis added).

In response, Plaintiffs contetigat they do not rel to prove the direction of the price

movement because, to proBammemarket efficiency, a plairfineed not show “fundamen
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efficiency,” only “informational efftiency.” That is, plaintiffs needot show that, as a result
incorporating information, the market price reflected the intrinsic vafltlee stock. Rather,
plaintiffs need only show thale price absorbs and reflects “all available information (and
misinformation)” in a way that justifies an inference of investor reliaimcee PolyMedica
Corp. Sec. Litig.432 F.3d 1, 16 (1st Cir. 2005)R6lyMedica 1).

The Court agrees with Plaintiffs that ther@gsabsolute requirement to show that ce
information caused prices to mowea specific direction. In some circumstances, it may bg
virtually impossible to determine the “correcttelttion in which the price should move in
response to a certain piece of informatiorr. iRetance, a press release might contain both
“good” and “bad” news. Or, the ;& new information might be “good” news to one investg
but “bad” to another. On the other hand, certews can be reasonaldypected to drive the

price only in one direction. For instance, gtack price went up every time a federal agenc

of

tain

y

announced an investigation into the companycaffader would be hard pressed to say thaf the

stock price reflected investor reliance on allikade information. Thus, while lack of evidence

about the direction of the price impact is netessarily fatal to agvent study, it can be
relevant to how much wehg the study is given.

Here, in summary, Plaintiffs have soesdence that, during the Class Period, the
absolute value of excessturns was marginally greater on daysen press releases were isg
compared to days with no presteases, but no evidence of the direction in which the stoqg
price moved. Plaintiffs also have some evidethed there were greater excess returns (in tf
expected direction) on days with earrsrannouncements as @sed to non-earnings
announcement days. Also, EGC’s stock price sWightly more volatile on some days when
earnings announcements were meoimpared to days with no earnings announcements, I
many days it was less vdila or no more volatile.

On the whole, Tests 2 and 3 aua very helpfuko Plaintiffs.
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(3) Speed of price reaction to new information
(“Test 47)

For Test 4, Mr. Mulcahey idéified 23 days in which there was unusually large one-
change in EGC'’s net-of-market stock price.dssumed that the excess returns in those da|
were all caused by news evenHe then looketbr excess returns on the days immediately
following the “big-return days” and found thain 17 (74%) of those 23 days, EGC commot,
stock did not experience a statistically significatock price movement. Thus, Mr. Mulcahe
concluded, EGC’s stock price incorporated thfsrmation within aone-day event window.
Mulcahey Decl. | 11 89-95.

With regard to Test 4, Dafidants object that Mr. Mulcah@annot credibly assume th
the 23 days with statistically significant excestirns were all due toews events when Mr.
Mulcahey found in Test 1 thaalf of the top 20 largest priceovements were not associatec
with any news event at all. Oppat 18. Plaintiffs attempt wefend Mr. Mulcahey’s Test 4 by
emphasizing that Test 1 evaluated the impagpublished news articles on stock price whilg
Test 4 evaluated the impact of any kind of nef@nimation, published or not. This argument|
unavailing, as Plaintiffs’ expedoes not himself distinguidsetween published news articles
and other types of disded news. The argument also migbespoint, as it does not squarel

address whether the assumption underlyingt #e—that disclosure of new information

correlated with the big returns on those 23 dayss a valid assumption. Plaintiffs’ own data

shows that the top 20 days arsudset of the 23 “big-return ddyset in Test 4, meaning that
only 10 (or at most 13) out of the 23idlreturns” days were “news” daySeeMulcahey Decl.
Ex. 7, App’x A. Accordingly, it is not credible tassume that the “bigeturns” on all 23 days
were correlated with disclosure of new information.

That said, the underlying data shows that,afube 10 days whertig returns” were
correlated with news, 8 (80%) of those dayese followed by daywhere there were no
statistically significant price movements, suggesthat the news wascorporated into the

stock price within one dayseeMulcahey Decl. | at 38 n.84, EX, App’x A. Thus, it appears
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that, in general, the rapid speed at whicWwevas incorporated into EGC’s common stock
price during the Class Period supp@&tsnding of market efficiency.
(4) Correlation between absolute stock returns ang
trading volume (“Test 5”)

Mr. Mulcahey found a strong, positive corii@a between daily trading volume and t
absolute value of EGC common stock price resuwhich, he opines, supports a finding of
market efficiency because it refits active trading and becausis itonsistent with a general
economic finding that a high correlation betwéading volume and retas implies that the
stock price is reacting to new informatidviulcahey Decl. | 1 96€10. Defendants do not
challenge this finding.

(5) Conclusion

Based on this record, the Court concludes that the cause-and-effect factor weighg
in Plaintiffs’ favor.

b. Other Factors

Plaintiffs further contend thaither indicators of marketfeciency, outside of the five
Cammerfactors, also support a fraot the market presumptioand thus certification under
Rule 23(b)(3).

I. Bid-Ask Spread

The bid-ask spread, for inst@) is a measure of “the difference between the price at

which current stockholders are willing taythe stock and the price at which current
stockholders are willing to sell their shareShleney213 F.R.D. at 501 (citingrogman 202
F.R.D. at 478). A large bid-ask spread is intlieaof an inefficient market, because it sugge
that the stock is too expensive to tradeogman 202 F.R.D. at 478. I€heneya spread of
2.44% was found to weigh favor of market efficiency, 213 F.R.D. at 501, whilé&kirogman
a spread of 5.6% was found taggest market inefficiay, 202 F.R.D. at 478. Here, the ave
and median bid-ask spread of EGC stockrauthe Class Period was 2.91% and 2.20%
respectively. No court has held that EGC's &gk spread is too high. However, as Defendé

point out, EGC'’s bid-ask spread is higher tht@mnbid-ask spread of other companies in cas
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where courts have found market efficiency. Aswgh in Mr. Mulcahey’s lisof such cases, th
vast majority of these cases involved compsamgh a bid-ask spread of lower than 1%.
Mulcahey Decl. |, Ex. 15. In cohgsion, this factor supports Plaintiffs’ case more than it do
Defendants’, but not strongly.

ii. Autocorrelation

“A security exhibits autocortation if the change in price ofie security on a given da
provides an indication of whatdlchange in price for the setuwill be on the following day.
DVI 1, 249 F.R.D. at 213. The molikely past price movement is to predict future price
movement, the less efficient a market is likelyogobecause an efficient market incorporate
information quickly intathe first day’s price, whereas arefficient market would not fully
digest the information until lateid.; PolyMedica ] 453 F. Supp. 2d at 278. The courD¥| |
found that the autocorrelation factor weighed against plaintiffs when the autocorrelation
coefficient was 0.23, which implied thattlfe company’s stock showed an above average
return of 10% on one day, theue the next day would be expedtto be 2.3% above avera
249 F.R.D. aR13, 213 n.30.

Plaintiffs’ expert’s autocorrelation studgund no significant autocorrelation for EGC
raw or excess returns over the Class Periotheasoefficient for EGG stock return from the
previous day over the Class Period was -0&@d the coefficient for EGC’s excess return
was -0.008. Mulcahey Decl. | § 115. Defendaekpert found significanautocorrelation whe
the Class Period was divided into subparts—fastided into four ong/ear periods starting
with the year preceding the GRPeriod and ending tlerenonths before the end of the Clas
Period (April 5, 2006 to April 4, 2007; April 5, 2003 April 4, 2008; Apil 5, 2008 to April 4,
2009; and April 5, 2009 to February 18, 2014h)d second, divided into three sub-periods
marked by the peaks and vallefshe stock market during the Great Recession (April 5, 2
to October 31, 2007; October 31, 2007 to M&d¢2009; and March 2009 to February 18,
2010). Attari Decl. 11 30-35.

Defendants have not provided legal authoritgupport the proposition that courts sh

evaluate autocorrelation based otadar sub-periods within the Class Period, particularly {
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seemingly arbitrary one-year sub-periods in Mr. Attari’s first autocorrelation study, as op
to the Class Period overall. In conclusitms factor weighs in Plaintiffs’ favor.
lii. Institutional Investors

Some courts have found that a largenber of institutional investors holding a
company’s stock suggests tl@amarket is efficienBennett v. Sprint Nextel Cor298 F.R.D.
498, 511 (D. Kan. 2014)n re HealthSouth261 F.R.D. at 63®’Neil, 165 F.R.D. at 503.
However, few courts have explained how to evaluate how many institutional investors
constitutes a “large” number. umen v. Andersgnhe court found the institutional investor

factor to weigh in plaintiffs’ favor where teeen 70 and 140 institutional investors held

between 8 and 20 million shar@9%-71%) out of 28 milliomutstanding shares. 280 F.R.D|

451, 460 (W.D. Mo. 2012). Ihocal 703, I.B. of T. Grocerg& Food Emps. Welfare Fund v.
Regions Fin. Corp.market efficiency wakund based in part @29 and 425 institutional
investors holding the company’s sto@62 F.3d 1248, 1258 1th Cir. 2014). InTatz v.
Nanophase Techs. Cormnarket efficiency was found basedpart on the fact that “numeroy
institutional investors held 11% to 13% oéttotal outstanding commatock. No. 01 C 8440
2003 WL 21372471, at *7 (0. lll. June 13, 2003).

Here, institutional investors held between9Pd and 33.4% (average of 24.2%) of EQ
outstanding common stock duringetl@lass Period. Mulcahey Decl. | § 123. Between 4 an
institutional investors held sharesany given quarter duringetClass Period, with 17 uniqug
institutional investors holding shes at some point during theaSk Period. Attari Decl. Ex. 5
As discussed above, only 14.9% of EGE&&ling volume during the Class Period was
attributable to institutional investorSeeAttari Decl. I 44supraPart I11.B.1.a.i.

Here, as was the case with thid-ask spread factor, no colmas held that the number
institutional investors holding EGstock was too low. However, $&d on Plaintiffs’ own list ¢
cases where courts have found market eff@yethe vast majority of these cases involved
companies with averagesiitutional holdings of over 70%. Mwdbey Decl. |, Ex15. Thus, th

factor does not weigh in Plaintiffs’ favor.
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Iv. Percentage of Shares Held by Insiders
The percentage of stock hddgl corporate insiders, known dee “float,” is helpful in

determining market efficiency. Since “insiders nfeye information that is not yet reflected
stock prices, the prices of stocks that hgreater holdings by insideare less likely to
accurately reflect all available informatiolkKtogman 202 F.R.D. at 478 (internal quotation
marks omitted). Thus, a high percentage of insithe@lding stock (low float) weighs against
finding of market efficiencyid. (finding that float factor wgjhed against market efficiency
where insiders held 54% of stock), while a lowgamtage of insiders holding stock (high flg
supports a finding of market efficienagheney 213 F.R.D. at 502 (finding that float factor

weighed in favor of market efficienayhere insiders held 5% of stock).

in

at)

Here, insiders held an average of 12.6%GIC stock during the Class Period. Mulcahey

Decl. | § 118. As Defendants appear to concearutfh their non-oppositionhis factor weigh
in favor of market efficiency.
v. Short Interest

The “short interest” of a seqty is the percentage of shares outstanding that has be
sold short. It is an indicator of arbitrageéyssesence in a stock market. The higher the shof,
interest ratio, the more likely a market is efficient because arbitrageurs are one importar
through which information getsbsorbed intdhe stock pricé.That said, “while the average
short interest of a security is a useful préaydetermining whether there existed barriers tqg
short-selling a particular security, it is nospiositive because other factors (including the
market’'s expectations about the future direction a of security’s price) may have caused
short selling."DVI |, 249 F.R.D. at 213. Ultimately, @fkey inquiry is whether there were

barriers to short-sellinduring the Class Periott. (finding short interest factor weighed in

U)

en

—

it way

reduce

2 Arbitrageurs “obtain and analyze information aboutlstdoom a variety of sources, including from the issuer,

market analysts, and the financial and trade pr&syMedica | 432 F.3d at 9. They then “immediately atten
to profit from such information (for instance, throudiio sales), thereby causing the stock to move to a pri
which reflects the latest public infoation concerning the stock, where it is no longer possible to generate
profits.” Id. (footnote omitted).
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favor of market efficiency wheraverage short interest of tt@mpany stock was low, but thg
were no significant barriers to short-selling).

Plaintiffs contend that short interest in EGtock, an average of 1.03% over the Clag
Period, is consistent with an efficient markdulcahey Decl. | 1 126-132. Defendants do 1
dispute this figure, nor do they argue thatéhsere uncommonly high b&ers to arbitrageurs
short-selling EGC stock. Thus, th#vor weighs in Plaintiffs’ favor.

c. Conclusion

Overall, Plaintiffs have relataly weak evidence of markefficiency, compared to othg
cases which have found market efficiency. Thesnhmportant cause-and-effect factor weigh
only weakly in favor of Plaintiffs. Of the other foGammerfactors, the analyst coverage an
Form S-3 eligibility factors weigh against Plaffs. The average weekiyading volume and
number of market makers factor weighsawhat in favor of Plaintiffs. The nddammer
factors are also generally a washth the autocorrelation, percentage of insider holdings, &
short interest factors supporting Plaintiffs white bid-ask spread and institutional holdings
factors are not particularly helpful to them.

Based on the totality of theaerd, the Court finds that Plaintiffs have nevertheless n
their burden of proving tt they are entitled to the fraud-tre-market presumption. Thus, tf
Rule 23(b) predominance requirement is met.

2. Superiority

Class certification is appropriate only if da®solution is “superior to other available

methods for fairly and efficiently adjudicatingeticontroversy.” Fed. R. Civ. P. 23(b)(3). Rul

23(b)(3) lays out four non-exhaustive facttoscourts to takénto consideration:
(A) the class members’ interests in mdually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigm concerning thecontroversy already
begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation of the claims in
the particular forum; and
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(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3).

Defendants have not raised any issues retatdtese four factors. Generally, “[i]f united

by a common core of facts, and a presumptioreldnce on an efficient market, class actions

are the superior way to litigate a casleging violations of securities fraudRadient 287
F.R.D. at 575. Here, there is a common coracdfs. Since Plaintiffs have prevailed on the
fraud-on-the-market theory, the Counds the superiority requirement met.

C. Shortening of Class Period

Defendants present two arguments why thes€Period should be shortened. The Cpurt

addresses each in turn.
1. Whether Fraud-on-the-Market Presumption Applies Between
February 19 and May 18, 2010

Defendants argue that the Class Period shbelshortened byoring up the end date
from May 18, 2010 to February 19, 20468cause the EGC failed to meet @@mmeifactors
after February 18, 2010. Opp’n at 23 n.9. $pEadly, Defendants point out, EGC’s adjusted
trading volume dropped to 2.56% (or 0.702% after applying the 60-70% downward
adjustments discussed in Part IllB.1). Attari Decl. § 61. Defglants also pointed out that
Plaintiffs’ expert did not have any evidenceaoflysts reporting on EG@r did he have data
on market makers during this timd. § 62. Defendants also assert that the market price of
stock moved volatilely dumg this time period with no newassociated with the movements,
such as when the stock reta on May 4, 10, and 11 vee-15.78%, 45.07%, and 19.02%
respectivelyld. 1 63.

Plaintiffs’ expert respondedith evidence that Merrimam@an analyst, released a
statement in March 2010 that it was no long@viding coverage dEGC stock, which
demonstrated that an analyst was still watchiregstiock during this tiew Mulcahey Decl. Il 1

155-156. Moreover, there were numerous nsteses about EGC during this time, more on

average than in thiast three years of the Class Peritdl.{ 159. Plaintiffs’ expert also shows

that 14 market makers traded between March and May BN 164-168. Plaintiffs’ expert
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explains the volatility of the stock identified by Deéants’ expert is attributable to the public

revelations of the allegddaud during that time periodd. § 170.

Plaintiffs have also providaeghrefuted evidence that EGG®ck price dropped after K
revelations during February-May 2010. Speclicabetween February 12010, when the SE
suspended trading in EGC stock, and Marck03,0, when trading resumed, the price of EG
stock dropped from $0.88 per share to $0.44 pares{b0% decrease). Mulcahey Decl. | T 1

On March 19, 2010, after EGC announced thiaad hired a financial advisor to raise capita‘ll

funds “to engage legal, accounting and other serproviders to review the historical opera
and financial performance of EGC and its suilasids,” the stock pce dropped from $0.35 at
close of the previous tradingydto $0.17 per share at the @osf market on March 19 (48.69
decrease)d. 11 163-164. On May 18, 2010, EGC filed a Form 8-K after the close of ma
which stated that its financial statementsyfrbY 2006, 2007, and 2008 could no longer be
relied upon. The next day, gsock price dropped from $0.12 drare to $0.09 per share (75
decrease)d. 11 166-168.
Given Plaintiffs’ direct evidence of rehae during February and May 2010 and the

dearth of precedent fonodifying the length of a classned based on failure to meet the

Cammerfactors in certain sub-periods, the Court doeisfind it appropriate to shorten the cl

ey
C
C

61.

ing

(=]

ket

ASS

period at this time on the ground that Plfis cannot use the fraud-on-the-market presumption

during that three-month period.
2. Defendants Estate of Lord Steinberg and Farrell

Defendants argue that the Class Perianikhnot begin until Sgember 2, 2008 for
Defendant Estate of Lord Stdierg and should not begin until tOber 2, 2008 for Defendant
Farrell because, taking the allegations in the B&&Qrue, Steinberg arirrell could not have
been “control persons” until thggined EGC'’s board of direats on those dates. TAC {{ 32
38. Plaintiffs oppose this pposal on the ground that itlegally unprecedented and
procedurally impracticable. Reply at 23.

The district court has broatiscretion to create subclasses as needed to manage a

complex class actio®ym. Timber & Trading Co. \Eirst Nat. Bank of Oregqr690 F.2d 781,
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786-87 (9th Cir. 1982), as long as each classsaibclass meets the requirements of Rule 2
Parsons v. Ryarv54 F.3d 657, 67@th Cir. 2014).

3,

Defendants have cited one case in which atdmas created subclasses to account for the

fact that one defendant did not become involwvea fraudulent scheme until part way throug
the class periodn re Blech Sec. Litig187 F.R.D. 97, 104 (S.D.N.Y.999). This Court is not
persuaded by this case thatating subclasses to accommedaefendants Steinberg and
Farrell’s later involvement with EGC would beesthest way to manage this action. Creating
subclasses would create needlsmsfusion when class noticedssseminated. Any concern
about determining Defendants Steinberg’s armdeis proportionate liability as distinguishe
from other Defendants’ liability cabe addressed through a wekfted jury verdict form or
through seeking contributidnom the other Defendant€f. Glickenhaus & Co. v. Household
Int’l, Inc., 787 F.3d 408, 428, 42813 (7th Cir. 2015]discussing proportionate liability and
allocation of damages forantrol person defendantjy re Enron Corp. Sec529 F. Supp. 2d
644, 723 (S.D. Tex. 2006) (“Should the trier doftfan this action determine that a defendant
liable but did not act knowingly, and shoule thetermination of pragtionate liability among
all wrongdoers so necessitate, the calculatiomigh it would necesstextending the trial,
should not defeat theass certification.”).

IV. Disposition

For the reasons discussed above, thetG@RANTS Plaintiffs’ Motion for Class

Certification.

DATED: July 31, 2015
iy A
AL meit B oo

DAVID O. CARTER
WNITED STATESDISTRICT JUDGE
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