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et al v. Wells Fargo Bank et al D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

IN RE: MEDICAL CAPITAL Lead Case: SA ML 10-2145 DOC (RNBXx)

SECURITIES LITIGATION- InreMedCap

This order relates to
ORDER GRANTING IN PART AND
SA CV 09-1048 DOC (RNBx) Masonek DENYING IN PA RT DEFENDANT
WELLS FARGO'S MOTION FOR

SA CV 10-0548 DOC (RNBx) Bain SUMMARY JUDGMENT, AND
GRANTING IN PART AND DENYING
CV 10-6561 DOC (RNBXx) -Abbate IN PART PLAINTIFF

NOTEHOLDERS’ MOTION FOR

SA CV 09-0818 DOC (RNBx) -SEC PARTIAL SUMMA RY JUDGMENT

Before the Court are Motions for Summardgment (or partial summary judgment)
brought in three action8lasonek et al. v. Wells Fargo et,&A CV 09-1048 DOC (RNB)
(“Masonek); Bain et al., v. Wells Fargo et aSA CV 10-0548 DOC (RNB) Bain’); and
Abbate et al., v. Wells Fargo et,88A CV 10-6561 DOC (RNB) Abbate€). Defendant Wells
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Fargo Bank, N.A. (“Wells Fargy'and Plaintiffs (“Plaintiffs,”Noteholders,” or “Plaintiff

Noteholders”) have brought Motions fori8mary Judgment. Wells Fargo seeks summary

judgment on all issues or, in the alternatpastial summary judgment. WF Mot. 1 (Dkt. 443).

Plaintiffs seek partial summarydgment on their status as third-party beneficiaries to the |
Issuance and Security Aagments (“NISAs”), on certain brezes by Wells Fargo as trustee,
and on certain breaches by MediCalpital. PIs.” Mot. 1 (Dkt. 442). A third Motion for

Summary Judgment (Dkt. 455), bght by Plaintiffs on affirmativelefenses asserted by We

Fargo, is moot because Wells Fargo widvdiall those defenses at oral argument.

After considering the moving, opposing, anglyeng papers, as well as oral argument,

the Court GRANTS in part afdENIES in part both Motions, as discussed in detail below,

l. Background

This action stems from an allegselcurities fraud in the offend sale of securities in tl
form of notes issued by Medical Capital Holgn Inc.; Medical Capital Corporation; Medica
Provider Funding Corporationsy@ey Field; and Joseph Lampariegltmllectively, referred tc
as “Medical Capital” or “MedCap”)See Sec. and Exch. Comm. v. Medical Capital Holding
Inc., et al.(“SEC), Case No. SACV 09-0818 DO®RNBX) (filed July 16, 2009).

The background facts to this alleged P@wtrieme are well known to the parties and
this Court from more than three years of litigation. Readers are directed to the Order Gr
Motion To Dismiss (Dkt. 53n re MedCap and Order Granting Plaiffs’ Motion For Class
Certification (Dkt. 240]n re MedCayp, and any of the Receiversports, posted online at

www.medicalcapitalreceiverghicom, for a fuller accourit.

! In an Order on the issue of standing for thigsuit, the Court mvided the following short
background summary:
Each NISA provided that Noteholders wouéeceive a Note in return for their
investment. The Note then provided thatlke Noteholder would g&ack the principal
invested, and that payment would happen onrtecpéar date. It also provided that the

Noteholder would be paid interest on a regslaredule, at a spedfinterest rate.
-2-
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As relevant here, Plaintiffs brought the underlying acti@asn Abbate andMasonek

on behalf of persons or entitiehiwrpurchased or otheise acquired interests in notes (“Note

issued by Medical Provider Funding Corpawatill.1 (“MP 111.1"), Medical Provider Funding
Corporation 1.2 (*“MP 111.2") and Medical Pwider Funding Corporation V (“MP V")
(collectively referred to as SpetiPurpose Corporations (“SPCs?)Refendant Wells Fargo
served as a trustee for these three SR@slls Fargo’s Statement of Genuine Disputes of
Material Fact and Additional Facts in Oppims to Plaintiffs’ Motion for Partial Summary
Judgment 1-2 (“WF Opp’n SUF”). These relatibips were governed by NISAs for each SF
and each NISA was, unless noted belsuhstantially sintar for each SP¢ Wells Fargo

entered into each NISA with ea8C, “for the equal and ratable benefit of the Noteholder,

Starting in August 2008, each Specialftige Corporation began to default on
paying interest, principagr both, to Noteholders. Through July 2009, none of the
Special Purpose Corporationad cured those defaults.

After the Securities and ExchanGemmission (SEC) sued the MedCap
companies and its officers in July 20@8is Court entered an Order granting a
preliminary injunction and@pointing Thomas Seaman as the permanent receiver for
Medical Capital Holdings, IncMedical Capital Corporatiofthe Administrator for the
SPCs and under the NISAs], and each of the &pParpose Corporations . . . Plaintiff
Noteholders began filing lawsuits agaimatious non-MedCap parties, including what
became thélasonekclass action against Wells lgarand Bank of New York Mellon.
Masonelplaintiffs filed the first versiomf their lawsuit in September 2009, aidbate
andBainfollowed in 2010. All three lawsuits cane allege that Plaintiff Noteholders
were intended third-party beneficiariestioé NISAs and that Wells Fargo and Bank of
New York Mellon injured Plaintiff Noteholders by breaching the requirements of the
NISAs, which then led the Special Purpose Corporations to default on payments of
principal and interest due.

Order Denying Wells Fargs’Motion for Summary Judgment Re: Standing 4r5¢ MedCap

Dkt. 438) (citations omitted).

2 This action previously also involved the SPCs MRP 1V, and MP VI. Bank of New York Mellon
the indentured trustee for those three SP&x;hed a settlement with the Noteholders.

% Wells Fargo entered into a Suppler@iNISA with MP 11l for a second series of notes offered by
SPC. The first series in MP Il was MP Ill.1, tbecond series was MP 111.2. The NISA for MP lIl.1
applied to MP 111.2, except as modifiey that First Supplemental NISA.

* Unless otherwise indicated, citatior references to an NISAquision, e.g. “NISA Section 5.08,”
indicates that the provision is identical in each NISAeMP 111.1 NISA, MP 111.2 NISA, MP V NISA,

Furukawa Decl. Exs. 1-3, Dkt. 460.
-3-
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Id. 4. As is relevant to Plaintiffs’ allegationg/ells Fargo had three areas of duties under th
NISAs: (1) administering the Trust Accouhf?) receiving and examining certificattand (3)
acting if Medical Capital defaulted on any ofalsligations. One of the key tasks for the Tru
was to disburse money so that Medical €@dgould buy Receivdes, meaning medical
accounts receivable that Medical Capital wowdtdr collect on, and No-Receivables, which,
beyond simply being investmentsatiwere not in the category of Receivables, had to be r¢g
to the healthcare industr8eeNISA Section 5.08(a)(ii)(E)Art. | (defining terms).
In the event the Debtor (the SPC) did nwet its obligations, various provisions,

discussed below, governed a trustee’s appropsiafes. An Event of Detdt, a technical term,

expanded the Trustee’s duties to require it, postaREwf Default, to act as a “prudent persor.

NISA Section 5.06(a)(iii). Thig€vent of Default could happeas relevant here, if (1) the
Debtor failed to pay Noteholdersipeipal or interest and that fdilt continued for 15 days; (3
if the Debtor provided a certificate or determinatthat was “false or misleading as of the d
made in any material respeatd which within 30 days of notice by the Trustee, the Debto
fail[ed] to cure such inaccuracygi (3) if the Debtor materiallpreached any oth@rovision of
the NISA and such breach continued unremetbe®0 days after receiving notice from the
Trustee. NISA Section 6.01(a)-(c).

Plaintiffs assert one claim for breach ohtract, but that claimomprises many differe

asserted breaches of the NISAs. Sixty-three dil@gsof breach are set forth in Wells Fargg

e

Stee

lated

)
ate

I

® See, e.g.NISA Section 5.06. Subsection (a)(i) noted thaegx when an Event of Default, a technical

term, occurred and continued, and an OfficeghaCorporate Trust Department had actual knowleq
the Trustee “undertakes to perfosonch duties and only such dutiesaas specifically set forth in this
Note Agreement and the Transaction Documentghich it is a party, and no implied covenants or
obligations shall be read into tiite Agreement against the Trustee.”

® NISA Section 5.06 (ii) providethat “In the absence of badtfaon its part, the Trustee may

conclusively rely, as to the truth of the statemamis the correctness of tbhpinions expressed thereip

upon certificates or opinions furnished to the Teasind conforming to the requirements of this No
Agreement.” In the case of “any such certificate®pinions which by any provisions hereof are
specifically required to be furnished to the Trustke, Trustee shall be dar a duty to examine the
same to determine whether or not tiseypform as to form with the remements of this Note Agreemg

andwhetheror notthey contain the statements remai under this Note Agreemeeimphasis added).
-4-

lge,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Reply Statement of Undispad Facts and Responsediditional Facts ISO Summary

Judgment (“WF RUF") 4-67, and those are neat émtirety of all alleged breaches. The Cour

will discuss specific breaches, or categories eibnes, and other fadislow as relevant to
each section of the Order. THeeged breaches can be groupeth categories that include
those: predicated on failing tieclare an Event of Defaufiee, e.q.d. 35; predicated on failin
to notice that an Event @fefault actually occurredee, e.g.id. 59; based on disbursing fund
with inaccurate, incompleter missing documentatiosee, e.g.id. 5; and based on
miscellaneous provisions that Wellargo is accused of violatingge, e.gid. 159.
Contractual provisions that set the standéodéability shall be discussed below, but
briefly summarized here. First, Section 5.06{j}jhe NISAs provided that “The Trustee shal
not be liable for any action it takes or omitdd&e in good faith which it believes to be
authorized or within its rights or powers..that . . . does not constitute willful misconduct,
negligence, or bad faith.” Section 5.06(i) states Wells Fargo “undertakes to perform suc

duties and only such duties as apecifically set forth” in #indenture agreement and “no

implied covenants or obligationsathbe read into this Note Agement against [Wells Fargo].

And Section 5.06(a)(ii) provides that, “[i]n tlasence of bad faith on its part, the Trustee 1
conclusively rely, as to the thubf the statements and the catreess of the opinions express
therein, upon certificates or opinions fuimesl to the Trustee and conforming to the
requirements” of the NISA. Where a NISA Sedtispecifically required that a certificate or
opinion be given to the Trustee, the Tagshad a duty to examine it to determine if it

conformed to the form required anckthtatements required by the NISé.

|. Legal Standard
Summary judgment is proper if “the movaows that there is rgenuine dispute as t

any material fact and the movastentitled to judgment as a matter of law.” Fed. R. Civ. P

[ =}

are

—

nay

ed

O

56(a). Summary judgment is to be granted cauyousth due respect for a party’s right to have

its factually grounded claimend defenses tried to a juelotex Corp. v. Catretd77 U.S.

317, 327 (1986)Anderson v. Liberty Lobby, In@77 U.S. 242, 255 (1986). The court must
-5-
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view the facts and draw inferences in the mammest favorable to the non-moving party.
United States v. Diebold, InB69 U.S. 654, 655 (1992 hevron Corp. v. Pennzoil C&74
F.2d 1156, 1161 (9th €i1992). When a court finds part of a contract to be ambiguous, it
ordinarily should be “hesitant to grant summpamggment ‘because differing views of the int¢
of parties will raise genuine issues of material fa&ah Diego Gas & Elec. Co. v. Canadial
Hunter Mktg. Ltd. 132 F.3d 13031307 (9th Qi. 1997) (quotindMaffei v. Northern Ins. Col2

F.3d 892, 898 (9th Cirab3). With a contract ambiguity, tlweurt should detenine whether the

ambiguity could be resolved consistanth the non-moving party’s contentiolal. If so,
summary judgment should be denitt.In such an analysis thew® must, of course, constry
evidence in the non-moving party’s favor, andwdmll reasonable inferences in that same
mannerld.

The moving party bears thatial burden of demorigating the absence of a genuine |
of material fact for trial, but it neembt disprove the other party’s caSelotex 477 U.S. at 32
When the non-moving party bears the burdepro¥ing the claim or defense, the moving p3
can meet its burden by pointing out that the nawing party has failetb present any genuin
iIssue of material fact as to an essential element of its 8aseéMusick v. Burk®13 F.2d 1390
1394 (9th Cir. 1990).

Once the moving party meets its burden, the bustéfts to the opposing party to set

specific material facts showgrma genuine issue for trigdee Liberty Lobhyt77 U.S. at 248-49,.

A “material fact” is one which “nght affect the outcome of the suit under the governing la
. 1d. at 248. A party cannot create a genuine isdumaterial fact simly by making assertion
in its legal papersS.A. Empresa de Viacao Aerea Biandense v. Walter Kidde & Co., Inc.
690 F.2d 1235, 1238 (9th Cir. 1982). Rathleere must be speadaifiadmissible evidence

identifying the basis for the disputd. The court need not “conthe record” looking for other

evidence,; it is only required tmnsider evidence set forthtime moving and opposing papers

and the portions of the record citdekrein. Fed. R. Civ. P. 56(c)(3Jarmen v. S.F. Unified S¢

Dist., 237 F.3d 1026, 1029 (9thrCR001). The Supreme Court has held that “[tjhe mere
-6-
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existence of a scintilla afvidence . . . will bansufficient; there must be evidence on which

jury could reasonably find fdthe opposing party].Liberty Lobby 477 U.S. at 252.

Rule 56(a), expressly allows a party to seeknmary judgment on “part of” a “claim of

defense.” Here, for example, Plaintiffs seekipasummary judgment de certain breaches,
well as their status asitd-party beneficiaries.
ll. Analysis — Wells Fargo’s Mdion for Summary Judgment
The Court will consider each issue up for summadgment in turn, starting with Well

Fargo’s Motion. At the outset, the Court noteslig/Eargo’s repeated argument that, even i

was incorrect in its interpretations$ the contract, it is protectdry the contractual standard of

duty, which often only allowefor liability if Wells Fago was at least negliger8ee, e.g WF
Mot. 12, 22, 23, 24 Plaintiffs have evidence that WeHlsrgo employees in charge of makin
the disbursements lacked any faanity with the requirements dhe NISAs, ad did not recall
any training on the subject.?I1Statement of Uncontrovertéacts in Opposition to Summar,
Judgment (“Pls.” Opp’n SUF”) 106-107. Sincemlents of breach, inadling good faith, are
ordinarily jury questiongBrown v. Grimes192 Cal. App. 4t 265, 278 (2011Hicks v. E.T.
Legg & Associates39 Cal. App. 4th 496, 509 (2001), Geurt finds the same is generally tr
here where negligee is an issue.

a. Wells Fargo’s Motion for Summary Judgment Related to Events of

Default
Wells Fargo argues that it cannot be liableckertain alleged breaches based on a fa

of SPCs to submit compliance documents. Plésndillege these particular breaches based
the theory that those failures the SPCs did eventually triggéwents of Default, or should
have under 6.01(b) and (c) of the NISAs, amastWells Fargo breachédth sections. WF RU
80. Those breaches included failing to then aet msident person, as required after an Evg¢

Default, and by failing to give nioe to Plaintiffs in response.

" Where liability requires at least “bad faittitie Court will note the different standard.
-7-
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Under the NISAs, either of the followivgould count as an Event of Default which
would, among other things, trigga requirement for the higher,yalent person standard of c;
from the trustee:

» [a]ny certificate or determinationtbé Debtor furnished hereunder . . .
was false or misleading as of the datade in any material respect and
which, within 30 days of notice by theultee, the debtor fails to cure such
inaccuracy; and

» Debtor materially breaches any ottwsenant or provision of this Note
Agreement with respetd the Notes [in the spective Series that a
particular NISA governed] and subheach continues unremedied for a

period of 30 days after receipt@motice from . . . the Trustee.

Id. 81-85. A key dispute here is what constituteice. Section 9.03(a) of the NISAs provide

that “[a]ny notice heeunder shall be in writing and shall personally delivered or transmitte
by facsimile, postage prepaidgistered mail, return receipgquested, or overnight delivery
service.”ld. 86.

There are three arguments in Wells Fardétion regarding Seatns 6.01(b) and (c):
(1) there was never an Event of Default thatlls Fargo failed to declare because a conditi
precedent—specifically, notice the SPC complying ith the formal requirements of 9.03—
never occurred; and, separately, Wells Fargodichave a duty to send such a notice; (2) t
can be no material breaoin the basis that documents weuobmitted late, as the Court’s prig
rulings have held that lateness is not a matérigdch; (3) that any alleged breach by Wells
Fargo is not the cause-in-fact of Plaintiffs’ loss€he Court shall consider each argument i
turn.
I
I

are
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I.  Summary Judgment is Inappropriate for the Argument that Wells
Fargo Had no Duty to Give Notice, but is Appropriate on the

Argument that E-mail could not Serve as Notice

Here the key is how broadly one redidse Bankers Trust C@hereafteBankers Trugf
450 F.3d 121 (2d Cir. 2006). In that case, a lsmriked as indenture trustee for notes that a
company issuedd. at 122. Noteholders sued after the company’s bankruptcy, alleging, al
other claims, breach of contract by the trustgerhe Second Circuit fand that because the
bank had a duty to examine cedétes, “its failure to do so capinexcuse its failure to compl
with the duty . . . to take actionity respect to known defaultsld. at 127. The court cited an
opinion by Judge Friedly for the broader proposition that

[0]ne who unjustly prevents the perfornearof the happening of a condition of

his own promissory duty thereby eliminateastsuch a conditioide will not be

permitted to take advantage of his own wroagd to escape fno liability for not

rendering his promised performance bgyanting the happening of the condition
on which it was promised.

Id. (quotingSpanos v. Skouras Theatres CpB64 F.2d 161, 162¢ Cir. 1966) (en banc)
(emphasis added})The court went on to clarify that the principle fr@panosapplies to
inaction by a trusteed. at 128.

This Court previously reaBlankers Trusto allow a claim of beach based on default t
survive a Motion tdismiss, SeconédbbateOrder 9-10 (Dkt. 227). This Court held that a
trustee could not escape liability for not decigran Event of Defauliased on the trustee’s
decision not to notify Medical @étal of a material breackd., assuming missing or inaccura
documents were material. The evidence at thensary judgment stage aWs that a wide rang
of documents were missing at times, often fanths, and that certain documents that were
supposed to be provided Wells Fargo were, if factual infarees are drawn in Plaintiffs’ fav

never provided in the form reqad. Noteholders Plaintiffs’ Jdifstatement of Uncontroverte

8 Judge Friendly was in turn quoting &%orbin on ContractSection 767, at 540 (1960).
-0-
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Facts and Conclusions of Law ISO Motion Rartial Summary Judgme6é4, 65, 70, 71, 74
(Dkt. 459) (“Pls.’ Mot. SUF")’

Wells Fargo argues that no implied covenamtsbligations can be read into the NISA
against the Trustee, under Section 5.06(a)(@aah NISA. WF Mot. 10But here, under Wells
Fargo’s reading, the bamkould be close to the master ofawn liability, able to insulate itse
against even negligence simply by never liftnfynger to notify the SPCs of a breach that
needs to be cured. Thsan interpretation that a jury codldd for Wells Fargo, but it is also
one that reasonable jurors could digee on, as they seek to intefpthe intent behind a contr,
term that is ambiguouSeeFutureSource LLC v. Reuters Lt812 F.3d 281, 285 (7th Cir.
2002) (explaining that interpretatis of contract clauses that uld seem to frustrate the poin
of the contract are disfavored because “peapteunlikely to make contracts . . . that they
believe will have absurd coeguences”) (citations omitted).

In its Reply, Wells Fargo points to prioo@rt Orders from a different context, when t
Court granted Motions to Dismiss Plaintiffs’ caudeaction that alleged a breach of the imp
covenant of good faith and fairaleng. WF Reply 3 n.8 (citing SecordbateOrder 13-14
(Dkt. 227); FirstAbbateOrder 8 (Dkt. 196)). But those Ordesisnply held that, under relevan
state law, Plaintiffs did not have an implied covenant cause of action separate from the
claim—the breach claim stood alone, asfipreted under the NISA contracts.

A stronger counterargument is tiigdnkers Trusshould be read more narrowly. In th
case, arguably two obligations rgaelevant: the trustee hadewamine certain documents tg

see if they conformed to the requirements-thastrustee did for MedCap—and then the

=

AS

—n

act

he
ied

—+

preach

Bankers Trustrustee owed a duty, undeetbpecific contract, to give indenture security holders

“notice of all defaults known to the trest, within ninety daysof those defaultsBankers Trus

® For example, Wells Fargo’s Cheryl Zimmermére Wells Fargo Vice President who worked on tf
MedCap accounts, wrote in an e-mail in 2009 thdue"Agreement states the Debtor shall provide &
written certification of the Net Collateral Coverdgatio,” and notes that “We have not received a

written certification inthe past.” WF RUF 70.
-10-
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450 F.3d at 126. This notice obligation was tib dafaults” (lowercase d), a broader term th
an Event of Default, as the dist court in that case had not&ke Semi-Tech Litig., LLC v.
Bankers Trust Co353 F. Supp. 2d 460, 47S.D.N.Y. 2005). This meariat the trustee had
report events thatould become an Event of Defauld. By contrast, Wells Fargo argues thg
has no such duty of subsequent notice for aoyércase d default.” WF Reply 2 n.6. But thy
duty that the Second Circuit identified aving made the difference, and triggering the
principle fromSpanogthat one “will not be permitted take advantage dfis own wrong”),
was the first duty, the duty to inspect certificates to make seyevibre received and
conformed to formSeeBankers Trust450 F.3d at 128-29 (disgnishing a prior case in
conflict with Spanody notingBankers Trustliffered because the trustee had a “duty to
examine the certificates furnished. to determine whether thegpnformed to the requiremen
of the indenture.”)

In sum, the Court is not persuaded tatBbsurd result sommanded by Sections
6.01(b) and (c). Such a readiwguld also seem to thwartdgltommand of Section 6.02, that
once the Trustee knows of andfx of Default, “the Trusteghall give notice” to Noteholders.
the Trustee need not ever ngtihe SPCs, then simply througiaction he can prevent any
benefit of Section 6.02’s requirement of noticd\tmteholders of an Event of Default. Nor dg
the Court find that Wells Fargo’s course ohdact, in which formal notices issued after
informal follow-up pusuant a computerized “ticklsystem” for tracking compliance
documents, WF RUF 94, lays thssue to rest in favor of anterpretation that Wells Fargo
never had to issue a formal notice to the SR@d,thus cannot be liable for failing to issue g
notice.See, e.gShawmut Bank v. Kress Ass@&S3 F.3d 1477, 149414 (9th Cir. 1994)
(finding that a course of dealing argument createdpute of fact, but dinot lay one to rest)

In a contract that exists for the “equal and radddnefit of the noteholders,” this assessme

what the contracting parties intended shoulddselved by a jury. TdnCourt DENIES summary

judgment for Wells Fargo’s claim that alleged failures to declare an Bi/&afault cannot beg

breach because Wells Fargever had an obligan to issue notice.
-11-
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One final aspect of Wells Fargo’s argumdaés remain, and summary judgment shg

il be

GRANTED in Wells Fargo’s favor othis limited aspect. Plaintiffassert that Events of Default

actually happeneawvhen MedCap failed to provide compl@e documents within 30 days of
e-mail request for those documer@eePIs.” Opp’'n 8 n.5. By thisheory, Wells Fargo would £
liable if it did not act by the heightened, prutlparson standard. That theory of breach is
foreclosed as a matter of caatt interpretation. The clear langygaof NISA Section 9.03 stat
that “any notice hereunder shall be in writing ahdll be personally delived or transmitted 4
facsimile, postage prepaid registered matmereceipt requested, or overnight delivery
service.” WF RUF 86. The sectigrovides “the following address[es]” for MedCap and W
Fargo, which consist of maig addresses, phone numbenrg tax numbers, but no e-mail
address. Thus, an e-mail cannot serve agdimal notice required under the NISAs.
Plaintiffs note that a later paragraph ie thection, one referring to “[a]ll notices and

other communications,” establishes the agi@goh delivery dates for different forms of

y

plls

communication, including “telecopy, telex, telegram, or cable.” Plaintiffs argue that e-majl is

simply a modern form that shloube understood to satisfy thetice requirement. PIs.” Opp’n
n.5. But this section on deliwedates refers to “noticesd other communicatiohgemphasis
added) and thus it is not incastent with the prior clear defition of what constituted notice.
Even if the Court were inclinetd go outside the clear terms oétbontract, it was clear at ore
argument that the course ofnzhuct between Wells Fargo an@t8PCs was not one in which
mail was understood by either party to coastformal notice. Thus, the Court GRANTS
Summary Judgment in Well Fargo’s favor agaimst allegation that Eventsf Default actually
occurred when Wells Fargo sent an e-magjuesting a compliance document and the SPC
failed to cure within thirty days.

To be clear, Plaintiffs clais survive to the extentdl contend that Wells Fargtould
have sent a notice for an alleged violation aftieas 6.01(b) and (c). This brings the Court |
Wells Fargo’s materiality argument, and whatild constitute a matatibreach that would

justify a Notice of Event oDefault under Section 6.01(c).
-12-
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ii. Certain Breaches Alleged ard-oreclosed Because the Fact
Compliance Documents are Late, Standing Alone, does not Creat

Material Breach
This Court has held that a breach frohata-filed document wasot material, because

tardiness does not go to the essence of the agreg¢mthreaten theggrieved party with the

possibility of being deprived of ¢hbenefit of the contract. SecoM@sonekOrder on Motion to

Dismiss 11 (Dkt. 143)n re MedCayp (citing, among other authoritieSemi-Tech353 F. Supp
2d at 485). Parties are free to write a contraat tiiakes time the essence of the contract, b
court will not presume this to be the caSashing v. Levil17 Cal. App. 94, 105 (1931). In &
later order, the SecombbateOrder at 9, the Court heldabfailure altogether to submit

ea

ut a

compliance documents may be material and that the “unreported absence of financial dpcume

may very well be material.” These holdings carsbmmarized as stating that lateness alon

not per se material, but that at some parigte document may become a material breach

e is

because an indenture trustee catomger expect to receive it. IBcould be because the deltor

refuses to deliver the documeseeWF RUF 67, or because so many documents have been

missing for such a longeriod of time. The Court remainsroonced that lateness alone is ngt a

material breach that can letda Notice of Event of Defétunder Section 6.01(c), and it
reaffirms that holding here. ButdlCourt cannot make a broadetdunog that lateness is alwa
immaterial in light of the factuaecord of this case. Most portant are instances where Wel
Fargo sent a letter as a Notice of Defaulting an SPC that Wellargo believed it had
materially breached the NISA aftfht if such a breach continuéat thirty days, an “Event of
Default will occur.” WF RUF 65 (citing Fukawa Decl. ISO Partial Summary Judgment,

(“Furukawa Decl.”) Ex. 21). For example, omé&w24, 2008, to MP V, an assistant vice

president for Wells Fargo’s corge trust services issued swletter, listing eight compliange

documents that were lateurukawa Decl. Ex. 2IThree documents were about five months

V'S
Is

late,

three were more than two months late, one wagni@an a month late, and one was merely nine

days lateld. Drawing inferences in Plaintiffs’ favpnone of the less tardy documents are
-13-
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characterized as immaterial, @8 merely potential material breaches, as Wells Fargo cont
WF Reply 11. A letter on the sarday to MP Ill is to the same effect, with twelve late

compliance items, two of whicheonly nine days laté-urukawa Decl. Ex. 21. If Wells Farg
itself treated some documents thgdre late as material breashwhen those late documents

were part of a cluster of tardy documents, ttieme is a genuine disgudf a material fact on

this issue.
It may be helpful to clarify what breaelnguments are forecled, and which remain
viable. First, it remains true that tardinesaaompliance document, without more, is not a

material breach that would justify a NoticeEbfent of Default. But where a reasonable, not;

negligent trustee would conclude that she matonger reasonably expect to receive a
document—perhaps becauke SPC has refused to provideoithas de facto refused throug
lengthy delay, or there are so many missingudeents—then lateness cannot be said to be
immaterial as a matter of laf¥An entirely separate argument foehch is that iis a breach tq
release funds when an indenture trustee doesava the documentsqeired before the fundg
can be released. That argument is based oditbans precedent, not tardiness, and it is not
affected by the discussion above.

Thus, to the extent an alleged breagbreamised on lateness alone, summary judgmg
GRANTED on the ground that suehform of tardiness is immatal. But the issue of breach
and materiality is for a jy to decide where Plaiiffs allege such a tegthy delay, or additiona
factors such as multiple docuntemissing for long periods, thatnon-negligentrustee could
conclude that she cannot reasonagect to receive the documents.

I
I
I

19 Thjs fits even Wells Fargo’scpert’s testimony that late deliveryould not reach the point of a

material breach until the trustee reaches the csimriishe cannot reasonalelypect to receive it.
-14-
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lii. Noteholders have Shown a Genuine Dispute as to Whether any

Breach by Wells Fargo was a Case-in-fact of their Losses
There are, of course, two components taseéion, cause-in-fact (but-for cause), and

proximate cause. The second, proximate carsekjts consideration avhether subsequent
events cut off liability, is typical jury questiorfSemi-Tech353 F. Supp. 2d at 482-83. Herg
based in part o6Bemi-Tectand the Second Circuit’s affirmation Bankers TrustWells Fargo
argues that whenever it threatenedleclare an Event of Defth, Medical Capital “complied
until Wells Fargo was satisfied and advised #raEvent of Default lkthbeen avoided.” WF
Reply 10. The motivation for MedCap’s princip&sbvious, as they made tens of millions
dollars on the alleged Ponzi same. WF RUF 106. Before Augu2009, when Wells Fargo s¢
a notice of Event of Defdito Noteholders for MP \f* Wells Fargo sent four separate “cloc
tick” notices to MP V that mdahe Section 9.03 requirementsl. 100-04. Those notices soug
overdue compliance items and, in each instaki¢e) then provided ites within 30 daysld.
102-04 Thus, Wells Fargo argues, there is no evigehat failing to give notice of any Eve
of Default earlier was a cause-in-faétPlaintiffs’ losses. WF Reply 10.

Because, by Wells Fargo’s argument, itgleice on cause-in-fact is “undisputeid,; it
means that even if Wle Fargo had beerptinctilious in its inspection dhe certificates and h
scrupulously performed its duties” under the teesagreement, “this would not have preven
the Noteholders' lossedBankers Trust450 F.3d at 129. To undésd why this case leads t¢
different outcome, the Court will discuss théeevant cases from the Second Circuit and the

Ninth Circuit.

" This was also before Wells Fargo declareghpent defaults in MP 111.1 on November 10, 2008, and

in MP 111.2 on December 10, 2008. WF RUF 100.
12 plaintiffs dispute that the items submitted actuedlynplied with the NISAs. For example, MP V s
documents by July 22, 2008, after a letter wasisehine, but the Net Collateral Coverage Ratio

Certifications failed to certify, a®quired by Section 3.05(h), “wheth@rnot the Collateral Coverage

Requirement is satisfied as of tlast day of the month prior todhdate of such certificate.”
-15-
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In Bankers Trustthe court observed two kevays that plaintiffalleged breach: the bz
failed to notice nonconformities in certificates the# company, Semi-Tech, had to provide,
the bank failed to notify noteholders of thasmconformities. 450 F.3d at 124. The district
court noted the flaw in these arguments wasuhdisputed evidence showed no reason for
jury to find that the trustee walihave given notice to noteholdeg&emi-Tech353 F. Supp. 24
at 485. This is because all egitte showed that the trustee’s practice, as was allowed by {
indenture agreement, was firstitdormally seek comgance rather than jap to declare Even
of Default whenever docoents were received withbthe required languagkdl. And further,
the court concluded that had the trustee folbwp informally on noncompliant documents,
company would have fixed any probleBankers Trust450 F.3d at 129-130.

The key here is thahe district court irfemi-TecHoundno evidencéo support the ide;
that the company failed to comgpwhen notified there were neconforming documents—rathg
all evidenceavored the view that the compawpuld have corrected any mistalS&emi-Tech
353 F. Supp. 3d at 485-86 (characterizing plégitiheories as “not only ... sheer speculatig
but “refuted by undisputed evidenceyid lacking “a shred of evidence” in support). Becaus
will be discussed below, Plaintiff Noteholders in this case can shr@ence that Medical
Capital was not responsive to requests toembnmissing or nonconformg documents, this cg
Is distinguishable fronsemi-TeclBankers TrustFurther, precedent fno this Circuit also

supports Plaintiff Noteholders.

In the Ninth Circuit, the most important eafor cause-in-fact analysis of an indenture

trustee’s breach Shawmut Bank v. Kress Associat&3 F.3d 1477 (9tkir. 1994). There,

plaintiffs sued after the collapse of a real &stievelopment project funded through bonds.
money that plaintiff bondholders invested wagedied and squandered by one of the princi
of Kress, the development compald.at 1482. As relevant here gottiffs had claims agains
the indenture trustee for accepting documentsigoied by the appropriate Kress official, ar

disbursing money when argualihe developer had submitted a request without the requir
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“reasonable detail” as to tipairpose of the disbursemelt. at 1493"* When the district cour
granted summary judgment, it stated that theresivaply “no evidence tghow that failure to
require more adequate requisitigpreximately caused plaintiffkdsses,” and “no evidence to
show that even if ‘reasonable detail’ . . . hadrbgiven in the requisdns and they had been
signed [by the correct employee,] that anyedsions would haveeen discovered Shawmut,
33 F.3d at 1494. In support, thestrict court had noted indenaicontract clauses that stated
that (1) the trustee was allowedr&dy on certificates as sufficieavidence of the assertions i
those certificates, and (2) the trusted ha obligation seefurther evidenced. Thus, the cour
reasoned, plaintiffs failed to efv that the diversions would Y& been caught and prevented
even if the trustee had asked for a more detdiésdriptions of the puhases, and the develo
provided themld.

In overturning the district court, the NinGircuit first noted that clause (2) above, the
trustee’s general non-obligation to seek furtherrmiztion, should not beead to thwart claus
(1), the promise to exnine certificatedd.*® The court then noted the bank’s argument: if th
company, that is, the wrongag entity that diverted mogehad provided the required
information, the trustee wastéled to rely on it, and there is no indication that the scheme
would have stoppedd. at 1496. Presumably the wrongdoemlebsupply whatesr details wef
requested, and the trustee wbnbt have discovered divertatbney, given the limited
obligations for the trustee to investigate. ThusgjrRiffs would still haveébeen injured, even if
the trustee had refused to disburse mamgy nonconforming certificates were fixdd.

This exercise first assuman action that did not happetthe trustee catching missing

information, and raising the issue. Theassumes that if the trustee had In@ached, the

3 The request simply read “Land and Buildinigl”

 Thus, if a certificate complied with the requirementftthe indenture agreement, a trustee could r
on it and need not investigate furthlier.But if it lacked the required é@asonable detail,” then a trustg
could not simply rest on its general discretion not to investigate futlthdmhis holding by the Ninth
Circuit shows a general concernaweoid indenture contract interpratas that would gut Noteholder

protections, a concernahthis Court shares.
-17-
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wrongdoer would have supplied the neededrmédion to keep the wrongdoing going, and
concludes that the noteholdevsuld still be injured. Th&hawmutourt noted that a jury wasg

entitled to consider other possibilities—a vigilémistee could conceitsdy deter a wrongdoer

and, while there was no general duty to investigate as trustee, the trustee could do so if|i

wished.ld. at 1496. If a trustee did choose to invesggé#tat in turn could have affected the
wrongdoer’s behaviotd. All these scenarios are, cburse, necessarily speculatideat 1495.
As Justice Traynor observed, “|fdinarily it cannot be provedonclusively what would have
happened if something else had not happenédl.{guotingSignorelli v. Potter43 Cal. 2d 54
545 (1954)). Choosing among those speculationsually the job of the jury, which has the
chance to hear the testimony and as#esgrobabilities of different outcomed. (citing
Signorelli 43 Cal. 2d at 546). Where thedtee’s role is not just failing to deter, but actually
helping set in motion the resulgrharm by releasing money, tBawmutourt found summat
judgment on cause-in-fati be inappropriatdd. at 1497 In sum, it seems fiato say that the
Ninth Circuit's precedent is muahore unfriendly to Wells Fgp than the Second Circuit's.
Wells Fargo argued in its pars, and at oral argumentattihis case is different.
Plaintiffs bear the burden pfoof on cause-in-fact, and 8hawmuthe court observed that
plaintiffs met that initial burde at summary judgment by showing that the developer’'s mis
are only possible because of the trustee’s disbursengras 1498. That showing thus shiftg
the burden at summary judgneo the defendant bankl. In that situation, “the partiegdint
failure to come forward witlevidence about deterrence a& summary judgment stage is
properly taxed talefendant rather &m to plaintiff.”ld. Here, Wells Fargbas put forth

evidence, in the form of fowapecific instances when it séotock tick” notices to MP V

1> The Shawmutourt also was skeptical abdhe possibility of concluse evidence on cause-in-fact
See idn.18.

®Dell’Oca v. Bank of New York Trust C459 Cal. App. 4th 531 (2008)i® help to Wells Fargo
becaus®ell’Oca upheld a finding of no cause-in-faater a jury was able to weigh evidence and
arguments at trial. Such a decision, if it bears ondéase, would support lettirtlge case go to trial.
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warning that if MP V did not supply missing douents, it would declare d&wvent of Default.
WF RUF 100-04. As noted, Ptiffs contend that evemése documents submitted by MP
still fell short of requirements of the NISASupraat note 8. At oral argument, Wells Fargo
countered by saying Plaintiffs g8 the point: the four instancgsow that even if Wells Fargo
complained about the doments submitted in response to GHdick” noticesthat complaint
would change nothing. MP V would have comglaes many times as nesary to satisfy follo
up requests.

The reason Wells Fargo’s argument carsuptport summary judgment is that it only
counts “clock tick” notices asvidence, and disregards comgrandications from repeated
requests from the trustee to Medical CapFkal. example, Section 3.05(h) of the NISAs
required a written certification that set forth the Net Collateral Coverage Ratio (NCCR) &
whether the required ratio (meaniagough assets tower liabilities) was met as of the last ¢
of the prior month. On March 12, 2007, WdHargo employee Cheryl Zimmerman noted th
the ratio was not “certified by an authorized sigoie [MP 1l1].” Molumphy Decl. (Dkt. 464-2)

Ex. 25. As Plaintiffs contendVells Fargo raised this requiremeaepeatedly during the time it

served as trustee, and thacern endured despite Wells Fargwsing it in correspondence W
Medical Capital after the March 12, 2007, e-m@de, e.gid. at Exs. 22, 30, 38-43, 58-60 .
on March 13, 2009, Zimmerman, writing to anatidéells Fargo employee, explained that th
trustee did not receive a written certificatiorcompliance with the Mah 12, 2007, e-maild.
at Ex. 23. On March 23, 3009,/@merman wrote to Medical Cagita make clear that “given
the current issues,” witbompliance, “it is necessafor a stricter adherence” to the NISAS, &
that the NCCR calculation “needs to include &tem certification, signeé by an authorized
officer of the debtor.1d. at Ex. 22’ This point is reinforcetdy evidence of transactional

documents that Wells Fargordanded, but did not receivéee idat Ex. 25 (demanding

" Wells Fargo did not get signedrtiications for months prior tdarch 2009, electing to demand

compliance only going forwardd.
-19-
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purchase documents and instruments assigriggired receivables); Furukawa Decl. in
Support of PIs’ Mot. for Summary Judgment (D&&0), at Ex. 13 (Wells Fargo admission th
it did not receive purchase documents before disbursing money froradcasints to acquire
receivables)see alspMolumphy Decl. aEx. 24 (Zimmerman Decdmer 12, 2007, e-mail
demanding an A-2 certificate with the valuesach non-receivable asset and the basis of tf
valuation);id. at Ex. 36 (Zimmerman February 7, 20@8nail repeating that this information
must be provided).

Thus, for the above reasons, Wells Fasgdbtion for Summary Judgment with respe

to cause-in-fact is DENIED.

iv. Sufficient Evidence Establishes driable Issue as to Whether Wellg
Fargo Breached the NISA by Disbursing Funds from the SPCs to
Other SPCs in “Bad Faith”

Section 5.06(a)(ii) of the NISAs provided thdiln the absence of bad faith on its par
the Trustee may conclusively rely, as to thehtrof the statements and the correctness of th
opinions expressed therein, upon certificatespinions furnished to the Trustee and
conforming to the requirements” of the NISA. Wher NISA section specifadly required that
certificate or opinion be given tbe Trustee, the Trustee hadudy to examinét to determine

if it conformed to the form required dithe statementsqaired by the NISAId.

at

ct

e

=}

Prior motion practice establistiéwo possible standards for bad faith: a trustee’s acfual

knowledge, or a trustee ignng obvious red flags. FirdlasonekOrder 7; Secontlasonek

Order 10. Wells Fargo relies on a treatiseBERTI. LANDAU & JOHN E. KRUEGER CORPORATE

TRUSTADMINISTRATION & MANAGEMENT 67 (5th ed. 1998 for actual knowledge as the
standard, as did the FiftglasonekOrder. Plaintiffs point to thRestatement (2d) of Contractg
Section 205 (1981) for the slightly loweastlard, which would also encompass actual
knowledge. Given language in other areas ofNI#A that disclaim a duty to investigate (e.g

Section 5.06(g), 5.06(m), and 5.0g(@ itself in MP V), actual knwledge is consistent with t

-20-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

NISA, Wells Fargo argues. In contrast, Pldfatargue this standard “would create near-
absolute immunity for indentartrustees.” Pls.” Opp’n 18.

This Court finds that Plaintiffstandard is closeo the mark, and that conduct close
but short of, actual knowledgercaonstitute bad faith. The NISAse hardly a model of clarit
but in declining to define “bafhith,” the contract leaves it tocourt to interpret the term.
Further, a few subsections later, in Section 5.06(g)NISA states that the Trustee is able t
rely on certain information “eept to the extent the Trustee has actual knowledge to the
contrary.” Thus the drafteisiew how to deploy the language“attual knowledge,” and cou
have used it as defining bad faithsuch was their intent.

By either standard, Plaintiffs are entitled to reach a jury on badasith transfers of
assets between the SPCs. This is becangemail from Wells Fargo employee Cheryl
Zimmerman to Thomas Fazio, counsel fordital Capital, states that Zimmerman had
discussed with Wells Fargo’s counsel the ¢sfars among SPCs, and that “[sJome of the
discussions have surrounded whether this is pairunder the [NISAS].Internal reports at
Wells Fargo for meetings on @ber 23, 2007 (before the e-thaMay 7, 2008, and October
29, 2008 (both after the e-mail) could, drawallreasonable inferences in Plaintiffs’ favor,
support a finding that Wells Fargo saw a cledrfteag about transfethat served no valid
purpose, but ignored it.

The reason a jury could find that thartsfers served no N purpose is that
Zimmerman, testifying as Wellsargo’s corporate designee, could not identify a possible
legitimate business purpose for inter-SPCdeations. Pls.” Opp’SUF 119. Zimmerman’s
testimony is, of course, not the final wdfand other interpretations are possible. For exary
perhaps, as Wells Fargo arguegpeated mention of inter-SP@uisfers in reports prepared f

meetings “did not signifyray ongoing concern.” WF RUFLY. And perhaps Zimmerman'’s

18 One might expect, however, that Plaintiffs will arguérial that Zimmerman had considerable tin

reflect on a plausible benigeason for transfers, and her inabilitydi so is thus particularly notable
-21-
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concern was with how sudransfers could take place, such apumchases of collateral in pa
WF Reply 13. Finally, the fachat Wells Fargo’s employeesstéied they did not know of
fraud, or of obvious red flags, sHdwot be too much of a surpri§eDetermining their
credibility is appropiate for the jury®

The Court, mindful that whether an inder trustee’s “conduct was unfair or in bad
faith is, of course, arssue for the jury,Broad v. Rockwell Int'l Corp.614 F.2d 418, 431 (5th
Cir. 1980), finds Plaintiffs have presentedfisiently strong evideoe to avoid summary
judgment on this issue.

v. Receipt of Certain Documents were Conditions Precedent to the
Trustee Making a Disbursement

Wells Fargo makes two brief arguments thatious documents were not conditions
precedent to the Trustee making a disbursemémat various documents heaee: (i) an array @
general periodic compliance documents, WF M@tn.8; (ii) Net Collateral Coverage
worksheets; (iii) approved payoertificates; (iv) purchase documents for receivables; (v)
purchase documents for non-re@dle assets, (vi) opinion letteie non-receivable assets
under Section 3.05(55.This is because conditions precedent are generally disfavored, at
strong language supporting a condition rather than a pro8ese e.gFed. Deposit Ins. Corp
v. Air Fla. Sys., In¢.133 Cal. App. 4th 1257, 1259 (199Further, Wells Fargo makes the

cause-in-fact argument that the Cours bixeady rejected in this Order.

19 Medical Capital's employees not working in magement testified that they did not suspect
wrongdoing. WF Statement of Uncontroverted Bdd9-20. That no one volunteered herself for
potential investigation for civil or criminal lidlty does not settle thisasic factual dispute.

0 For the reasons discussed in the Plaintiffs’ Blofior Summary Judgment, lbes at Section IV.b.ii,
Wells Fargo is also not entitled to summary judghmenbad faith with respect to disbursements mg
for Administrative Fees where the Net CollatdRatio remained constant over about six months.
2L Here the evidence is stronger trases where plaintiffs, trying stow fraud, have presented sim
conclusory assertiond) re Worlds of Wonder Secs. Liti@5 F.3d 1407, 1427 (9th Cir. 1994), or no
direct evidence and “weak” indirect eviden€alifornia Architectural Bldg. Prods, Inc. v. Francisco
Ceramics, InG.818 F.3d 1466, 1470 (9th Cir. 1987).

22\Wells Fargo also lists certifications and opinion letters under Section 9.05, but these will be d

below, and summary judgment granted inlld/Bargo’s favor, in subsection viii.
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Because the arguments about conditions pesteste more fully briefed in Plaintiffs’
Motion for Partial Summary Judgment, muchtlod discussion appears below, beginning at
Section IV. Where the Court finds a conditionqaéent, even if negleant breach is a jury
guestion, such a finding preclisdlsummary judgment ifavor of Wells Fargo. But as Plaintiff
do not make an argument that periodic chamgze documents are a condition precedssd,
Pls.” Opp’n 14 n.9, summary judgment is ARTED as to those dagnents not being a
condition precedent. Thus, it cannot be a breach merely because the Trustee disbursed
without having sucldocuments. The same is trueapiproved payor certificatelsl.?® And, as
discussed below, receipt of the Net Collat€laverage Reports is natcondition precedent.
Finally, whether Purchase Documents for non4ik@tee assets are a condition precedent is
jury question, in light of confliing provisions and reasonable qii@ss as to the intent of the
contracting parties.

vi. Plaintiffs do not Provide Sufficient Evidence toSurvive Summary
Judgment on Claims for Bad Fait in Disbursing Funds for the
Purchase of Ineligible Assets

Plaintiffs allege breaches when the Trustbewed SPCs to buy receivables older thg
180 days (thus not miseg the NISA definition of Eligitke Receivables) and non-receivable
assets that were not related to thdtheare industry. Wells Fargo’s Statement of
Uncontroverted Facts in SuppaiftSummary Judgment 139. WéeFargo correctly notes that
prior to an Event of Default, @ould rely on represeritans that assets were eligible, absent
faith, seeNISA Section 5.06(a)(ii), anBlaintiffs make no argumerdnd provide no evidence
to counter this assertion asrton-receivable assets, WF Reply 2% to receivables, other thg
assertions that WellBargo had to knowseePls.” Opp’n 21, Plaintiffs rely on their central

theory of breach, the failure tteclare Event of Defauksge id.23. Unlike the issue of inter-S

3 These documents could be late without makirgredisbursement requesaiming not to be in

default materially false and misleading. As naabdve, lateness alonenist per se material.
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transfers, here Plaintiffs fall short of preBeg enough specific evidern to survive summary
judgment. Thus, summary judgment is GRANTEDOabreach, prior to Event of Default, for
bad faith disbursements bay ineligible receivables and non-receivables.

The caveat to this holding feat Plaintiffs could still sow breach undea “prudent
person” standard, if a jury finds that Wells Fasfiwuld haveleclared an Event of Default
before a particular disbursement. As neitharty adequately briefed this issseeWF Mot. 19
Pls.” Opp’'n 21, 23, and it is a different theoryboéach than bad faith prito Event of Default
it survives summgy judgment.

vii. Wells Fargo is not Entitled toSummary Judgment Based on
Breaches Related t&ecurity Interests

Plaintiffs allege breach by We Fargo because it failed tosure it had a first priority
security interest in certain tateral. WF RUF 147. Wells Fgo argues that there is no evide
Plaintiffs’ losses were caused bych a breach, and this same logic applies to other allege
breaches for failing to obtain pirase documents, opinions of ceah copies of promissory
notes, etc. WF Mot. 20, 20 n.1&s an initial matter, Wells Fgo’s passing footnote seeking
apply a limitation on damages to a wide ranfjdocuments is not a sufficiently developed
argument to justify summary judgment. Whslech documents may serve an interest of
protecting the Trustee’s security interest, thatasnecessarily their onfunction. Further, an
limit on damages would not change the fact Blaintiffs can pursue breach for nominal
damagesSee Silicon Image, Inc. &nalogix Semiconductp642 F. Supp. 2657, 964 (N.D.
Cal. 2008) (citing CalCiv. Code 8§ 3360Sweet v. Johnspi69 Cal. App. 2630, 632 (1959))
Thus, summary judgment is DEED as to these claims.

viii. ~ Wells Fargo is Entitled to Summay Judgment on Claims Based
on Failure to Receive Certifications and Opinions Pursuant to
Section 9.05
Wells Fargo argues that it committed no lofeaf NISA Section 9.05 if, as alleged by

Plaintiffs, it disbursed funds fadministrative Fees or purchases of Receivables, or the s:
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assets, without receiving certificates or opiniofisounsel allegedly grired under Section
9.05. WF Mot. 21. The Court agrees.

The Section begins in broadnes, stating that upon “any request” by the Debtor to t
Trustee to take “any action” under the NISAe hebtor must furnish (a) a written certificate

signed by certain officers stating all conditionsqadent for the proposedtion have been m

and (b) an opinion of amsel similarly stating that all coridns precedent have been met for

the action. NISA Section 9.05. However, the last pathe Section adds: “provided that in tk
case of any such request or application aghtizh the furnishingf such documents is
specifically required by any praions of this Note Agreemerglating to such particular
application or request, no additidrartificate or opinion need be furnished.” Thus, what s¢
initially to apply to “any request,” does nat,fact, impose an additional demand for a
certificate or opinion of couns#lthose documents are alreadesflically required by anothe
part of a NISA. Wells Fargo may be liable foot obtaining required documents before
disbursements under the specHlitSA provision requiring sucdocuments, but it is not liable
under Section 9.05’s “catch-all” language.

Thus, the Court GRANTS Wells Fargo’s Marti as to breach for disbursed funds for
Administrative Fees or purchasesRéceivables, or the sale okats, allegedly iniolation of
NISA Section 9.05.

ix. Wells Fargo is not Entitled to Summary Judgment on Alleged

Improper Payments of the Administrative Fee
Wells Fargo argues it is entitled to summpaggment on a variety of alleged imprope

payments of the Administrative Fee. That fee,rddiin Article | of the NISAs, is “the month
fee” that is payable to the Adnistrator (defined, as relevant here, as Medical Capital
Corporation) “for the performance of its sees under the Administration Agreement, in an
amount equal to the balance remaining in the tfTAgsount after payment of the Trustee fee
well as accrued interest and principal dudltdeholders in such amth . . . .” Section

5.08(a)(ii), regarding withdrawalsy the Trustee, states thaethrustee “shall withdraw from
-25-
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the Trust Account and pay . . . as and when ingtuby the Debtor in wing . . . the following
amounts in the following order @iiority.” “To pay the Administrative Fee” appears at
5.08(a)(ii)(F) as an amotithat can be paid.

Wells Fargo argues that ti®urt should grardummary judgment as to three types of
breach claims: (1) paying Administrative Feaesre than once eachomth; (2) paying the
Administrative Fee to entitiestogr than the Administrato(3) paying other fees to the

Administrator. WF Mot. 21-23\No NISA provision explicitlydisallows those actions, Wells

Fargo argues. Further, the NISAs do not say the Administrative Fee “must be taken all at once

rather than in insilments,” or that the fee must beectly paid to the Administratotd. These
interpretations are in tensionttvthe language of Section 5(@(ii) that withdrawals from the
Trustee Account shall be to péhe following amounts in théllowing order of priority,”

which then leads to descriptionbauthorized types of paymsnnone of which includes the

three types of payments that are alleged eadbres. Wells Fargo may choose to argue to the
id

jury that (1) what is not prohited or mentioned is allowed; (#)at the fact those payments d

happen means they were allowed|3) that it was not negligem any case to make those

disbursementsseeWF Mot. 21-23. But it is not entitled summary judgment on such readipgs

that clearly coulddave jurors skepticéf.

24 Similarly, Wells Fargo is not entitled to summagigment on the allegation that it was a breach o

fail to segregate revenues and noteholders’ furas dther funds of the SRCWF Mot. 23-24. This

alleged breach is from the language in Sectif8(6) that “all subscription proceeds and all Revenles

received by the Debtor, if any, insggect of the Collaterahall be immediately remitted to the Trustge

for deposit into the Trust Account, which Revenuesl sttalll times be segregat from other funds of

the Debtor.” The fact that this clause includes a Drefgisponsibility does n@hange the fact that onge

the Debtor “remit[s] to the Truséefor deposit,” the Trustee would tiee obvious entity then able to
segregate the funds. Similarly, 8en 5.08 gives no indication thatipaissible deposits include ones
made by Medical Capital CorporatioWells Fargo’s own administa did not know if the deposits

were allowed. PIs.” Opp’n SUF 144. This ambiguity arglititent of the parties is a jury question, and

thus summary judgment is DENIED.
-26-
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x. Plaintiffs Made no Argument Against Wells Fargo’s Motion for
Partial Summary Judgment as toDisbursements Violating the
Priorities and Timing of Disbursements in Section 5.08

The Motion is GRANTED for pdial summary judgment oany claim of breach for
disbursements violating the priorities of payitseset out in Section 5.08. As Wells Fargo
correctly notes, WF RUF 163, Plaiifgi provided no evidence in opposition.

* * *

IV.  Analysis — Plaintiff Noteholders’ Motion for Partial Summary Judgment
a. Plaintiffs are Clearly Third-Party Beneficiaries of the NISAs

The Court finds that there is no reaplite that Plaintiffs—here meaning Class
(Masonelkand Mass ActionRainandAbbatg members who invested MP 111.1, MP 111.2,
and MP V—are third-party beneficiaries of tlespective NISAs for thBPCs they invested
in.” The NISAs provide thahe contract exists “for thequal and ratable benefit of the
Noteholders.” SUMF 3-4. WellBargo’s corporate designee, Cheryl Zimmerman, testified
the bank served as trustee floe benefit of Noteholdertd. 5-6. The bank’s indenture trusteg
expert, Christopher Hillcoat, agreed thatt®wlders are third-party beneficiariés. 5, 7. And
this Court has repeatedly held thaaiRtiffs are third-party beneficiarieSee, e.g.Order
Granting Class Certification 7 (Dkt. 240).

Wells Fargo argues that Noteholders areneaessarily third party beneficiaries to eV
aspect of the NISAs, but it doestriben identify any particular pmise currently relevant to t
case where such a distirartiwould make a difference.

Accordingly, the Court GRANTS Plaintiff§/lotion as it pertains to the third-party
beneficiary status of Plaintiffs for the respeetNISAs for the SPCs they invested in. The G

25 The Court hereby takes judicial notice of the Detlan of Thomas A. Seaman in Support of Req
on the Status of Claims and Request to Deter@utstanding Unresolved Claims and Approve MIN
Claim Approach, Dkt. 701 and accompanying Exhibit 1, Dkt. 708 fil&8H@ v. Medical Capital

Holdings, et al. No. 8:09-cv-00818-DOC-RNB.
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believes this holding addresses the objection#sWargo made in it®pposition as to the
breadth of PlaintiffsMotion on this issue.
b. Disbursements from MP 1ll.1 to Acquire Receivable Assets Without
Obtaining “Purchase Documents”

Section 5.08(a)(ii)(E) provides that the Teesshall make disbursements as directed
the purchase of Eligible Receivables “provideattithe Trustee has received an authorized
executed certification substantially in the form of Exhibit A-1he NISA. As relevant here,
Exhibit A-1, a Receivable Acquisition Certificafi, required the SPC to certify that it had “i
previously, or are herewith, provided with fielowing items,” items tht include a copy of
Purchase Documents between the SPC and sélliee receivable. Purchase Documents for
receivables included a purchase agreement, andiedocumentation, tluding bills of sale.
When Zimmerman, the Wells Fargo employee ovengethe trust adminisation, noticed that
copes of the Purchase Documents for MP 11l weresent with the ExhibA-1, nor previously
provided to Wells Fargo, she wrote Medical Cdmtae-mail to note thabsence and requesit
such copies “as soon as possible.”livophy Decl. (Dkt. 464-2) Ex. 25.

Here, the language supports a conditiorc@dent. Indeed, “provided that,” usually
supports a condition precedenther than a promise. 13 Wilten on Contracts 8§ 38:16 (4th
ed.) (citing, among other casésre Earnest42 B.R. 395 (Bankr. DOr. 1984)). The Exhibit
A-1 then requires a certification either thag fAurchase Documents were provided earlier,
that they are hereby being prded. Because the Exhibit is a condition to disbursement, it
follows that Purchase Documsrdre as well. Wells Fargo’s own expert construed the MP
NISA in the same manner. Because the languagjeas, the parties’ conduct of not having t
Purchase Documents prior to disbursente@s not affect this interpretation.

Thus, while the Court finds a condition prdeat, thus obviously precluding summary
judgment in Wells Fargo’s favor, it notes that ider for this to be a breach leading to liabil

Plaintiffs must overcome the indenture agrent’s strong immunity provisions for the

indentured trustees. Sam 5.06(i) clearly states that Welsargo “undertakes to perform sug
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duties and only such duties as apecifically set forth” in #indenture agreement and “no

implied covenants or obligationsahbe read into this Note Agement against [Wells Fargo].

Further, Section 5.06(j) provides that Wellsdeatshall not be liable for any action it takes ¢

omits to take in good faith which it believes to be authorized or within its rights or powers;

provided, however, that [Wells Fargo’'sjreduct does not constitute willful misconduct,

negligence or bad faith.” The mgments also immunized Welargo from liability for actions

taken “at the direction of” Medical Capital, extdor negligence or iNful misconduct in the
performance of its express duties under theeament. NISA Section @6(f). In order for Wells
Fargo to be liable under the indenture agreementsitduct must, at the very least, rise to {
level of negligence.

That is a jury question inigcontext, where Plaintifisave submitted evidence that
Wells Fargo employees in charge of makingdisbursements lacked any familiarity with th
requirements of the NISAs and did not recall &ayning on the subjecPls.” Opp’n SUF 106
07.

c. Disbursements to Acquire Non-Receivable Assets
I.  Certifications of Value and Lien Priority

The Noteholders argue that Wells Fabgeached the MP Ill.And MP V NISAs in
instances in which it disbursedrids for the purchase of non-re@ble assets based on Exhi
A-2 Certificates that did not include a cert#tmon of the value of the asset, the basis of
valuation, and the priority of Wells Fargo’s lien the asset. PIs.” Mof. The Noteholders’
argument is based on Section 3.01(b)(i), whexduires the SPCs to provide a certificate
“substantially in the form ofExhibit A-2 which “shall certify the Value of Each of the Non-
Receivable Assets set forth or tbertificate and the basis fibie valuation thereof and the
priority of the lien granted hereunder to fhreistee.” NISA Section 3.01(b)(i). Wells Fargo’s
position is that, at least with respect to MEL, it did not breach thagreement by failing to
obtain valuation and lien priorityertifications. Wells Fargo argues that the only express

condition precedent to disbursemehtunds for non-receivable assets was receipt of a “du
-29-
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authorized and executed certification subsadly in the form of Exhibit A-[2}° to this Note

Agreement.” MP IIl.1 NISA Seabin 5.08(a)(ii))(E). Given that Exit A-2 attached to the MP

[11.1 NISA did not include a certi¢ation of value and lien prity, Wells Fargo argues, based

on the literal terms of the express condition precédontained in Section 5.08(a)(ii)(E), it d
not breach the agreeme8eeWF’s Opp’n 8-10. Wells Fargalso argues that comparable
information regarding value, bis of valuation, and lien pniby was provided through other
documents, including the opinion of counsel gr@annual certificate required by Section
3.05(i). In light of the fact that the versiohExhibit A-2 attached to the MP V NISA did
provide for the inclusion of the valuation and ligmority certification,Wells Fargo concedes
that it was a breach to dislserfunds under that agreemanthout first obtaining the
certification. WF's Opp’n 8.

Unlike the issue of disbursements for eable assets withayurchase documents,

here, the NISAs themselves do contain a igion requiring subnsision of value and lien

id

priority certifications. Now that the Exhibit isvarable to Wells Fargo, it would have the Cqurt

give effect to the terms of the Exhibit ovee tterms of the agreementemselves. The Court

declines to do so.

However, here again Wells Fargo has produseadence creating a genuine dispute 3as to

whether its failure to obtain vadtion and lien priority certifidgons prior to disbursing funds

was a “negligent” breach under the MP Il1idaVIP V NISAs. Given the conflict between th

e

NISA and the attached Exhibit A-2, and in liglitthe fact that Wells Fargo possessed at least

some of the information in quiasn through receipt of other documents, including the opini

ons

of counsel, there is a genuine dispute as to whétlkeeabsence of a certification as to the vglue,

28 The provision in question actually made refereiactExhibit A-1” only. Wells Fargo contends, an

the Court has little trouble finding,ahthis provision’s reference Exhibit A-1 alone was a scrivenel

error given that the provision pemaito funds for the purchase aher receivable or non-receivable

assets. Given that Exhibit A-1 was for receivaldigets and Exhibit A-2 wasrfoon-receivable assets, it

is clear that the parties intended to require cedtion in the form of Bxibit A-1 or Exhibit A-2

depending on whether receivable or fieneivable assets were involved.
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basis of valuation, anléen priority with Exhibit A-2 was a ridigent breach on #hpart of Wells
Fargo. This question is therefore best left to determination by the jury.

The Court therefore DENIES the Noteholders’ Motion for Partial Summary Judgm
insofar as it seeks &stablish breach by Wells Fargo for faduo obtain value and lien priori
certifications. It necessarily DENIES WeHsrgo’s Motion on the same issue.

. Opinions of Counsel

The parties do not dispute thAkells Fargo was required to obtain opinions of couns
from the SPCs as a condition peeent to disbursement ofrfds in connection with each
purchase of non-receivable ass&sePlaintiffs’ Statement of Unaudroverted Facts in Suppo
of Motion for Partial Summary Judgment (Dkt3%“Pls.” Mot. SUF”) 23-24. Section 3.05(
of each NISA provides that:

[A]s a condition precedent to the disbement of funds pursuant to Section
5.08(a)(ii)(E), the Debtor shall deliver Bebtor's expense an opinion of counsel
to the effect that immediately followinthe acquisition of the Non-Receivable
Assets the Trustee will have a perfectedusy interest therein, which security
interest is subject to the promss of this Note Agreement.

NISA Section 3.05(b). The Ndtelders argue, however, thatells Fargo breached this
obligation when it failedo obtain opinions of counselipr to making disbursements to MP
[11.2 for purchases of non-receivable assets.’ Rlot. 7. Wells Fago points out that the
purchases in question were merely transfersedéta between MP IIl.I1nd MP 111.2 as to whic
Wells Fargo had already receiveohforming opinions o€ounsel when the assets were initi
purchased by MP IIl.1. In other \as, the parties dispute whetlWells Fargo was required t
obtain new opinions of counsel wheallateral held on behalf of one series of noteholders
[11.1 noteholders) was purchased by the secondsef noteholders (MP 111.2 noteholders).
Wells Fargo asserts that the initial opini@figounsel satisfied itsbligation under the
NISAs given that each of the omgl Opinion letters stated th&tP Il would have a perfectec

security interest in the asset and Wells Favgald obtain a valid assignment of that perfect
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security interest, and the traasbf the collateral between the two series of notes (MP Iil.1
MP 111.2) had no effect on the security interastssue. The Notelders counter that the
operative provision expressly requires an opiniooceinsel stating that trsecurity interest “ig
subject to the provisions of this Note Agreement,” and, givattkte initial opinions of couns
would have been subject teetprovisions of the MP 111.1 NotAdgreement and not the MP Il
Note Agreement, Wells Fargo was required to inld@w opinions of counsel and its failure
do so was a breach. Although the Noteholdersagsd the MP I11.INISA and the MP 111.2
NISA were separate and distiragreements, they fail to cite aayidence that the provisions
the two agreements differed in any aspect mattritde perfection of a sarity interest in the
Debtor and Wells Farg&eePls.’ Reply 10.

There is a genuine dispute of material fa€to whether Wellsargo was required to
obtain new opinions afounsel in connectionitla MP 111.2's purchases of non-receivable as
from MP I11.1 and whether its failur® do so was a breach umndlee applicable agreements.

The Noteholders allege, and Wells Facgocedes, that on one occasion it disbursed
funds to an SPC othénan MP 1lI.2 for the pichase of non-receivable assets without first
receiving an opinion of counsel. Pls.” Mot. B@7. Wells Fargo disbsed $1,621,188 to MP
for the purchase of assets related to Integristedical Management on or about December
2007.1d. Wells Fargo concedes that this was abneof the MP V NISAbut asserts that the
opinion letter was received dne same day the disbursemenais made. WF’'s Opp’n 11 n.9;
Furukawa Decl. Ex. 14, at 32-33.

Although the Noteholders haghown that Wells Fargo digised funds for the purcha
of Integrated Medical Management prior ézeiving an opinion of amsel as required by
Section 3.05(b) of the NISAs,dle is no evidence before theu@iindicating that the opinion
of counsel was received anydathan that same dageeFurukawa Decl. Ex. 14, at 32-33
(“Wells Fargo . . . received an opinion of counseconnection with that disbursement withir]
minutes of making the disbursemé&ntThe Noteholders have not@hin that this brief delay i

receipt of the opinion of counsehs the cause of any damagéhtem as a matter of law. Thu
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while such a ruling does littl® narrow the issues at trial, the Court GRANTS summary
judgment on the narrow issue of breaclhia disbursement of December 10, 2007.

In all other respects, however, the CADENIES both Parties’ Motions for partial
summary judgment with respecthiceach for failure to obtain opans of counsel for MP 111.2
purchase of non-receivabassets from MP IIl.1.

il Non-Receivable Asset Purchase Documents

Section 5.08(a)(ii)(E) again begins the anialyas it provides that the Trustee shall m
disbursements as directed for the purchasdigible Non-Receivabléssets “provided that”
the Trustee has received an authorized and executed certification substantially in the fo
Exhibit A-2 to the NISA. Aselevant here, Exhibit A-Z Non-Receivable Acquisition
Certification, required the SPC ¢ertify that it had “been previolys or are herewith, provides
with the following items,” itemshat include a copy of billsf sale, the agreement between
Debtor and seller, and vats other instruments.

The problem is that NISA Seeon 3.05(a) overlaps in its commands to the Debtor, a
provides that if a Non-Receivable is evidencelpromissory note, ather instruments, the
“Debtor shall promptly deliver possession to the Trustee” documents “accompanied by &
certificate in the form of Exhibit A-2.” This less clear language for a condition precedent
providing a document “promptly,” and accompahiyy an Exhibit A-2, does not mean those
documents necessarily precedsbdirsement. And in the nexttmection, the language is far
clearer in establishing that apinion of counsel is “a conditioprecedent to the disbursemet
of funds pursuant to Section 5.@8(i)(E).” Section 3.05(b). llnay well be odd for the Truste
to face condition precedent large—“provided that’—in Section 5.08(a)(ii)(E), while a
Debtor is required only to make prompt deliveéfae Court finds that this does not foreclose
possibility that the doauents are a condition precedent—aoeld find that intent of the
parties was to be consistent in treatmemiwthase documents, whether for Non-Receivab

or Receivables. But it does make for a stroreggument for Wells Faagin support of not
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finding a condition precedent, and thus summary judgment is inappropriate in either side

favor.
d. Disbursements for Administrative Fee

Whenever Medical Capital requested a disbarent of an administrative fee, it was
required to provide to Wells Fargo “a certificatito the Trustee with its request, to the effeq
that the Collateral Coverage Requirement isBad (after giving effect to the requested
disbursement) on the basis of the Net Collat€mlerage Ratio calculated and provided by
Debtor to the Trustee as of the last day efrtionth preceding the month in which such req
Is made.” NISA Section 3.05(h). The Notdéders claim that administrative fee requests
submitted to Wells Fargo brelaed the indenture agreentem several respects.

I.  Forms Containing Blanks

The Noteholders claim that W& Fargo breached the indené agreements by disburs
funds for payment of administraé fees to MP V on nine sep&accasions based on reque
in which the space for stating the NCCR was ledhkl Wells Fargo admithat it was a breac
of the NISAs to disburse funds on those raoeasions without first requiring Medical Capita
to cure the defect in the form. WF's Opg8-13. Wells Fargo disputes, however, that this
breach was the cause-in-factanfy damages to the Noteholddds.13.

Given that the Court rejects Wells Fargcoésisation argument its ruling on Wells
Fargo’s Motion for Summary Judgment, WdHargo’s sole grounds for opposing the
Noteholders’ motion with respect to breach on these nine occasions fails.

The Court therefore GRANTS the Noteholders’ Motion for Pa®ianmary Judgment
and finds that Wells Fargo breached the MP ¥AlIby disbursing admistrative fees on the
nine occasions when the request aored a blank space for the NCCR.

ii.  Forms with a Constant Net Collateral Coverage Ratio

The Noteholders next argtiegat Wells Fargo breachdide indenture agreement by

disbursing funds for payment of administvatifees to MP V on thirty occasions from

September 3, 2008, through March 16, 2009, dbaserequests that each stated the identicg
-34-
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NCCR percentage — 103.86%. Acdimg to the Noteholders, atentical NCCR over this long
of a period was a “facially impossible scenario’/em that the ratio was tee calculated baseqg
on current assets and liabilitiestlaé time of the request, whiglbuld necessarily fluctuate o
day-to-day basis.

Wells Fargo correctly points out that dmapility based on the identical NCCR in the
requests is necessarily limitbg Section 5.06(a)(ii) of th®1P V NISA, which provides:

In the absence of bad faith on ftart, the Trustee may conclusively
rely as to the truth of the stamhents and the correctness of the
opinions expressed therein, upon caxdifes or opinions furnished to
the Trustee and conforming to the requirements of this Note
Agreement (it being understoaithat the Trustee shall have no
obligation to investigate or confirm the accuracy of any
mathematical calculations or othircts stated therein); but in any
case of any such certificates @pinions which by any provisions
hereof are specifically required tee furnished to the Trustee, the
Trustee shall be under a duty égamine the same to determine
whether or not they conform as tarowith the requirements of this
Note agreement and whether or ribey contain the statements
required under this Note Agreement.

Therefore, in order to prevail on this issine Noteholders must show that there is nc
genuine dispute that Wells Fargoted in bad faith in makindgjsbursements for administrativ
fee requests containing identical NCCRs. Asdah the discussion of bad faith in Wells
Fargo’s Motion for Summary Judgment, the Natelers rely on an e-mail from Wells Fargo
Account Manager Cheryl Zimmerman to a MmdiCapital employee in which Ms. Zimmern
inquired into requestsith identical NCCRs. PlIs.” Mot. 1Z'he Noteholders assert that Ms.
Zimmerman failed to follow up othis inquiry and this conduamounted to bad faith on the
part of Wells Fargo. In response, Wells Fargo sets forth a rather technical argument to t

that each of the requests that were the subjddis. Zimmerman’s emadccurred in the span
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of one month, and it was plausible that tHe@R figure Medical Capital was providing on it
requests was calculated as of the last dale@fmonth preceding the request, which would
account for identical NCCRs in all requestsdmavithin a single mnth. Ms. Zimmerman'’s
email does, in fact, appear to support thissgmlity, given that she asked the individual at
Medical Capital, “Are you reflectg on the Administrator’'s Requetie ratio as of the last da
of the month preceding the monthwhich such request is me...?” Furukaw®ecl. Ex. 20.
Wells Fargo submitted an internal Medical Capatalail indicating that Maical Capital was, i
fact, using the NCCR from the end of the prior month on each requestSeeloloff Decl.
Ex. 16, MDL Dkt. No. 478. Fuhiermore, this approach appears to be contemplated by the
language of Section 3.05(h), whicequires a certification th#te collateral coverage ratio is
satisfied “on the basis of the Net Collaterav@@ge Ratio calculateahd provided by the
Debtor to the Trustee as of the last day efritonth preceding the month in which such req
is made.” Given the evidence presented by Wrdlgjo, the Court cannot find that, with resp
to the administrative fee requests containingrstant NCCR within the span of a single
month, Wells Fargo acted in bad faith as a matter of law.

This rationale does not apply with equalk®to the fee requests that were made ove

period greater than one monhto evidence has been submittedyever, indicating that Well

Fargo was actually aware of the constant N@E€Rentage in fee requests made outside the

span of a single month. Nor has evidencenbgubmitted showing that the NCCR—if it had
been correct on these requests—would have belemv 100%, thereby plaibly leading to the
withholding of administrative fees. Wells Farg@orporate trust industry expert, Christophe

Hillcoat, opined that an indentured truste¢he position of Well$-argo would not be
-36-
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reasonably expected to compare NCCR percentagksparate requests. Hillcoat Decl. Ex.
at 3. Although it may seemrwoting to find bad faith based on multiple requests with the
identical NCCR when aBuch requests have been convethydoundled together and present
to display a clear pattern, and when one has thefbb®f hindsight, it must be remembered {
discovery of these discrepancies has beemptbduct of years of litigation and extenspaest
hocinvestigation—exactly the typaf in-depth investigation th@denture agreements geners:
did not require Wells Fargo fmerform. Whether Wells Fargo’erduct amounted to bad faitl
in light of the many conflicting faots at play is precisely the saftfactual question best left
for decisionby the jury.

Finding that a genuine dispute existg @ourt therefore DENIES the Noteholders’
Motion for Partial Summary Judgment regardifighursements for administrative fees base
requests containing identical NCCR percentages.

lii. Absence of MonthlyNCCR Calculations

Pursuant to Section 3.05(h) of the NIS#&® SPCs were required to provide a month
certification setting forth the taulation of the NCCR and whwsr the collateral coverage
requirement was met for the last day of theceding month (the “NCCR Report”). Apparent
the SPCs were chronically lateproviding this certificabn—often weeks or months latgee

Pls.” Mot. SUF 64. The Noteholders argue traattetime Wells Fargo disibsed funds to pay &

hat

ally

N

d on

<

<

N

administrative fee while the NCCR Report was land outstanding it committed a breach of the

indenture agreement.

The applicable provision dfie NISAs provides as follows:

-37-
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The Debtor shall provide, or caudee Administrator to provide, on
the 15th of each month, a written weation to the Trustee, in such
form as the Trustee aitkde Debtor shall agree upon, which sets forth
the calculation of the Net Collatér@overage Ratio and whether or
not the Collateral Covege Requirement is sdfisd as of the last
day of the month prior to the daté such certificag. In addition,
whenever the Administtor shall request disbursement of the
Administrative Fee by the TrusteegtBebtor shall provide, or cause
the Administrator to provide, a d#ication to the Trustee with its
request, to the effect that the lfateral Coverage Requirement is
satisfied (after giving effect tthe requested disbursement) on the
basis of the Net Collateral Covge Ratio calculated and provided
by the Debtor to the Trustee ad the last day of the month
preceding the month in whicsuch request is made.

NISA Section 3.05(h).
Wells Fargo argues that Section 3.05(h@slnot make receipt of the NCCR report a
condition precedent to the disbursement of adstriaiive fees. Rather, it argues, the provisig

contemplates two separate documents: tbethdy NCCR Report, described in the first

sentence, and the certification to be providedh d¢imge the SPC requests an administrative fee,

detailed in the second sentence.
It should be noted that the NISAs do nohtain any provision expssly requiring recei

of the NCCR calculations prior to disbursememtadministrative fees. Other provisions of t

pt

he

NISAs create express conditions preced8aeSection 3.05(b) (“With respect to the acquisition

of Non-Receivable Assets, as@ndition precedent to the disbursaref funds . . . the Debtg
shall deliver at Debtor’s expenaa opinion of counsel.”). Evidence of the parties’ course O
conduct regarding transmission of the NCCR Reglso suggests it was not considered a

condition precedent to disbursemehtdministrative fees. The Noteholders, therefore, ask

-38-
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Court to infer a condition precedt where one is not statby the express terms of the
agreement.

California law as well as Ninth Circuit predent both hold th&fc]onditions precedent
are not favored and the courts will not consstigulations as conditions unless required to
so by plain, unambiguous languag&buthland Corp. v. Emerald Oil C@89 F.2d 1441, 144
(9th Cir. 1986). Further, as this Court has presly held, lateness d¢iie SPC’s compliance
documents generally walihot, in itself, constitute a rtexial breach of the indenture
agreementln re MedCap(Dkt. 143), at 11. Wells Farggubmitted testimony by its corporatg
trust expert, Mr. Hillcoat, that late deliveoy compliance items is common in the industry,
trustees would not refuse to honor a disbursement becaosepdiance item was not timely
delivered, and that in his opaomn Wells Fargo properlgisbursed funds for administrative feg

while NCCR Reports were outstanding. Hillcoat D&ot. 1, at 7; Ex. 2, at 3. Based on the

do

14

S

evidence before the Couthe fact that conditions precedent as disfavored, and the absence of

clear language to create a condition, the NCCPoRs are not a condition precedent as a n
of law.

The Court DENIES the Noteholders’ Matidor Partial Summaryudgment regarding
disbursements for administrative fees matide NCCR Reports were outstanding, and
GRANTS Wells Fargo’s Motion withespect to these same breaches.

e. Medical Capital’'s Alleged Breaches of the NISAs
The second category of issues on whi@ Nwoteholders move for partial summary

judgment involves actions by Meal Capital and the SPCs asntbich the Noteholders seek

ruling that such actions breahthe indenture agreemerfi®ePls.” Mot. 14. The Noteholders

-30-
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seek to establish the SPCs’ brezxim order to later show that these breaches triggered cq
duties under Article VI of the NISAs which W& Fargo failed to perform. NH Pls.” Reply 14
15.

As noted previously in the discussionwiglls Fargo’s Motion for Summary Judgmen
applicable provisions of Stan 6.01 of each NISA stateahthe following occurrences
constitute an “Event of Defaultinder the respective agreements:

e any certificate or determination 8febtor furnished hereunder or
in connection with thélotes . . .was false or misleading as of the
date made in any material regp, and which within 30 days of
notice by the Trustee, the Debfails to cure such inaccuracy;

e Debtor materially breaches anyhet covenant or provision of
this Note Agreement ith respect to the Noge... and such breach
continues unremedied for a peried 30 days after receipt of
notice from a Noteholder or the Trusteand in the case of a notice
from a Noteholder, the Debtor shaliovide a copy of such notice
to the Trustee pursuato Section 6.08.

Once an Event of Default oasuand the Trustee has notice, certain duties on the p4
the Trustee are triggered. Sectf2 establishes the prerequisifer “notice.” In order to be
deemed to have notice of the Event of Defabl, Trustee must have “actual knowledge” of
have received written notice to the same exteneé@sired in Section 6.0%ection 6.05 furthe
details the notice required, piding that an Event of Default is known to the Trustee “only

when actual knowledge of suchént of Default is obtained by officer within the Corporat

Trust Department of the Trustee responsibtalie administration of this Agreement and the

trust created hereby.” The varioastions by the SPCs the Notehaisl claim rose to the level

material breach are addressed in the following sections.
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I Late Submission ofCompliance Documents
The Noteholders allegeahthe SPCs’ untimely submission of periodic compliance
documents was a material breach under tt#ANI Wells Fargo admits that compliance

documents were chronically untimely, but argtieat the untimeliness was not a material

breach. Pls.” Mot. SUF 64; WF’s @jm 15-17. The argument beldvacks the same result ag i

Wells Fargo’s Motion: lateness alone is not ag@ebreach, but a jury gl determine that at
some point the Trustee could lomger expect to receive theaonent, and that absence cou
be material.

The Noteholders set forth various docuiseghe SPCs were required to submit on a
periodic basis and which were often submittegsdar months late. @se documents includeq
Quarterly Collateral Scheduleasd Accompanying Certificains, Monthly NCCR Reports,
Annual Collateral Valuation Certifications, B@r Compliance Certifications, and Servicer
Compliance CertificationsSeePls.” Mot. 14-20.

This Court has made clear by its prior gedhat mere tardiness in submission of
compliance documents does not constituteaterial breach of the NISASee In re MedCap
(Dkt. 143), at 11. A material breach is one thatsgoethe essence of the agreement, threat
the aggrieved party with the prospect of lgeleprived of the benefit of the contract.
Restatement (Second) of Contracts Section Batimely submission of compliance docume
did not “go to the essence dfie NISAs such that it would gave the Noteholders of the
benefit of the agreement. The only authotiity Noteholders provide in support of their
argument that timely submission weatthe essence of the contraggld Mining and Water

Company v. Swinerte23 Cal. 2d 19 (1943), nicely illustratevhy their argument fails in the
-41-

Id

ening

Nts




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

context of the indenture egpments at issue hef@old Mining and Water Companivolved a
mineral lease agreement enterretd in Septemberd37, by which the defendants were give

the right to mine minerals from the plaintiff'sid in exchange for a monthly royalty paymel

plaintiff based on a percentage of the grosseralfithe minerals extracted from the propeldy.

at 24 The agreement contained provisions obliggtihe defendants to enter into immediate
possession of the property, to install equipna@t commence mining withia certain time, to
work a minimum of 300,000 cubic yards of gragel year, and to not cease mining operati
for more than a period of 90 dayd. The agreement contained a “&ns of the essence” clau
expressly declaring that “[t]imand specific performanceasthe essence of this Lease

Agreement.”ld. at 27. The defendants failedtake possession and commence mining

operations within the 1937-1938 mining season thaglaintiff brought a breach of contrac
action. The California Supreme Court held tiet defendants’ failure to timely take posses:
and start mining was a material breach of the@gent because the object of the lease waj
have mining operations commence as soon aslpessid that advantage be taken of the 1¢
1938 mining seasold. at 26-27. The plaintiff' ©enefit of the agreement was to be royalties

paid on the amount of materialined; clearly, the defendantsilure to begin mining deprivel

plaintiff of the benefit of the contract. Furthéhe court relied on the fact that the agreement

contained specific language expressly mgkime the essence of the agreemiehtat 27. Herg
time was not of the essence of the indentureagents such that mdede submission of the
compliance documents would cahsie a material breach. Uke principal and interest
payments, which were arguably the main ben&dithe Noteholders and were specifically

enumerated as an obligation on which default dagger an Event of Default, the provisio
-42-
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setting specific deadlines for compliance documents were morecgkints and bolts” detailg
within the complex structure dfie agreement, and failuretimely submit the documents did
not “go to the essence of” the contract.

The evidence submitted by th®teholders does not chaniigs conclusion. First, the
cited deposition testimony merely shows tatlls Fargo employees would consider it a
material breach if there was angplete failure to deliver compli@e items on the part of the
SPCsSeelNH Pls.” Reply 15-16. Noteholders cifer instance, Ms. Zimmerman'’s depositio
testimony that “[a] material breach would the nondelivery of ampliance items.” PlIs.’

Mot.15. “Nondelivery” of compliage items is clearly not the sartieng as “untimely delivery

of compliance items though, as discussetth@rulings on Wells Fargo’s Motion for Summar

Judgment, a jury might find at some point ttiet document crosses the line from untimely
not-delivered. The Noteholders also cite a latiells Fargo sent to Medical Capital, in whic
Wells Fargo enumerated outstanding compliatesas and notified Medical Capital that it wi
in material breach of the indemé agreements and an EvenDeffault would be declared in
thirty days if Medical Capital did not curBeePIs.” Mot. SUF 65. Fst, the Noteholders’

assertion that Wells Fargo tdige SPCs that they weein material breach based on compliat
items that were merelyme days late is simply not suppattey the evidence. The letter sent
Wells Fargo listed a number ofitstanding compliance items inding presumably the most
recent, which was only nine days late, butlib of which were ovetwo months late and

some as late as five monti8eeFurukawa Decl. Ex. 21. A mofikely interpretation of this

letter is that Wells Fargo was warning of atemal breach based onetmumber of outstanding

compliance items combinesith the length of time the itesrwere tardy. Second, and more
-43-
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important, material breach is a legal determinato one party’s statemeihat the other is i
material breach does not make it so, especially whsrbere, that party & indentured truste
attempting to rein in a non-compliant debtaodabtain proper documentation in furtherance
the purpose of the indenture agreement.

The Noteholders have not met their burdéproving that the untimely submission of
compliance items was a matermbach of the indenture agments as a matter of law.
Accordingly, the Court DENIE$e Noteholders’ Motion for Paal Summary Judgment to th
extent that it seeks relief on those grounds.

. Failure to Submit Transaction Documents

The second category of Medical Capital’'s gdld breaches concerns its requests for
purchase of non-receivable assets and its regioedtse purchase of ceivable assets, which
the Noteholders assert contaimedterially false or misleading statements within the mean
Section 6.01 because representations were imdtle requests that certain documents had
provided to Wells Fargo when fact they had not.

Regarding Medical Capital’s requests foe fhurchase of non-receivable assets, the
Noteholders claim that Medic&lapital committed materidlreaches of the indenture
agreements each time it submitted requestsowitthe documentation discussed above in
Section IV.c.i—iii. Specifically, the Noteholdeasgue that the requests were missing value
lien priority certifications, opinions of counseind purchase documents. The Court finds th
the same reasons for denying the Noteholdersiomavith respect to breaches by Wells Far
apply here with equal if not greater force. Fatamce, the representation in Exhibit A-2 tha

Noteholders claim was falsa@misleading with respect tpinions of counsel reads “You
-44-
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[Wells Fargo] have been previously, or are latte, provided with . . an opinion from counsg
in form and substance reasonably acceptablestd thstee to the effect that the Trustee will
have a perfected security intergsthe Acquired assg upon their acquigon from the Debtor.
MP 111.1 NISA, Exhibit A-2. In light of the facthat Wells Fargo had ba previously provided
opinions of counsel for the assetgjuestion, albeit in connectiavith the prior series of note
and Wells Fargo found the®pinions acceptable, there is, & tery least, a genuine disputg
to whether this statement wastergally false or misleading. The Court finds the Noteholde
failed to show that the absencesoch documentation made thesatements materially false
misleading as a matter of law.

The Noteholders also arguatiMedical Capital submitted maitly false or misleadin
statements in its requests to purchase recleiadsets based on its omission of Purchase
Documents. Given that the Court found it wgsrg question whether Wells Fargo negligent
breached with respect this condition precedent, it followsdahthese statements were not, 3
matter of law, materially false or misleading the purpose of declaring an Event of Defaul
under Section 6.01.

Accordingly, the Court DENIES the Notdders’ Motion for Partial Summary Judgmjd
with respect to finding breach byedical Capital for statemenits its requests for the purcha
of receivable and non-receivable assets.

lii.  Submitting Non-Conforming Administrative Fee Requests

The Noteholders argue that Medical @alpmaterially breached the indenture

agreements on multiple occasions when it sttechadministrative fee requests. Specifically

they claim a material breachagred: (1) the nine instanceswhich an administrative fee
-45-
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request was submitted with a blank NCCR fig2¢;each time an administrative fee requeg
was submitted when a NCCR Repifant the prior month had nget been submitted; (3) each

time an administrative fee request was submittigll avcertification thatlid not include the

language that the NCCR was satisfied “afterrgiveffect to the requested disbursement”; (4

each time that an administrative fee request submitted and tIf®PC had outstanding

—

N

compliance items due; and (5) each time an administrative fee request was submitted wjith an

identical NCCR percentage.

(1) Blank NCCR Figures

As discussed above, Wells Fargo has conctuddhe nine administrative fee reques
with blank NCCR figures breached the indentageeements. Wells Fargogues that it had n
duty under the indenture agreements to investigate or verify the NCCR figure it was pro
and therefore the important part of the fornswlae certification that the collateral coverage
requirement was met. In addition, these requegtiesented only 9 out 800 total fee reques
processed by Wells Fargo. f& as substantive arguments, lewar, Wells Fargo relies solel
on the causation argument set forth in its owriondfor partial summary judgment. The Col
rejects that argument, as detailed aboveerdiscussion of Wells Fgo’s Motion. Given the
importance of the NCCR figure, Medical Capisatomplete failure tprovide the NCCR on
those nine occasions constitutechaterial breach. Although the Court finds material breac
the part of Medical Capital, this ruling, ofuse, does not determineelch or liability against
Wells Fargo under th@denture agreements.

(2) Outstanding NCCR Reports

-46-
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The Noteholders argue theich time the SPCs submitted administrative fee reques
when the prior month’s NCCR Rert had not yet beesubmitted they materially breached t}
NISAs. As discussed above, the NISAs contarexpress requirement that the NCCR Rep
be submitted prior to submission of an adlistrative fee request. For the same reasons
discussed above, a genuine dispute existsdegpwhether this conduct materially breache

the indenture agreements.

(3) Absence of “After Giving Effedib the Requested Disburseme

The Noteholders argue that Medical @alpmaterially breached the indenture
agreements each time it submitted an adminisedée request because the fee request for
not contain the language that the NCCR wasfgadiSafter giving effect to the requested
disbursement[,]” which the Noteholdast®im was required by Section 3.05(h).

The provision in question required Medicalp@al to provide with administrative fee
requests:

[A] certification to the Trustee with its geest, to the effect that the Collateral

Coverage Requirement is satisfied €aftgiving effect to the requested

disbursement) on the basis of the Netl&eral Coverage Ratio calculated and

provided by the Distor to the Trustee as of thestalay of the month preceding the
month in which such request is made.
NISA Section 3.05(h). The formsed for administrative feeqeests contained the following
certifications: “The Debtor is not, on the dateddd, in default under the Agreement or in th

performance of any of its covenants and oblayetj and; The Net Collateral Coverage ratio

[1% or []:1 and there iso Collateral Coverage Default incacdance with the terms and scoy
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of the Agreement.” Furukawa Decl. Ex. 38Nells Fargo correctly points out that “Collaterg

Coverage Default” is defined term in the NISAs, meaning “a determination by the Debtor

certified to the Trustee, that the Net Collat€@alerage Ratio does not meet or exceed the
Collateral Coverage RequiremengéeMP 11l NISA 2. Under the terms of the NISAs,
therefore, a certification that “there is no Cadlal Coverage Defaultias the same meaning|as
would a certification that the “Collateral CovgeaRequirement is safied.” This clearly
fulfilled the language required by the NISAs. Wheatthe form satisfied the requirement that
the certification state that the collateral covenag® is satisfied “(after giving effect to the
requested disbursement)” is a closer qoestlhe form does not phcitly contain that
language. By the terms of the NISAs, howesggiict compliance was not required. The NISAs
merely required a “certification to the effecattihe Collateral Coverage Requirement is
satisfied (after giving effect to the requesteddrsement) . . . .” The fact that the “after givipg
effect to...” language was placed in parenthesasalggests that it wantended to be an
implicit requirement rather thdanguage explicitly stated indtcertification. Moreover, the
certification did state that ther®no collateral coverage defalih accordance with the terms
and scope of the Agreement’—osiech term being that the coverage requirement is satisfjed
after giving effect to ta requested disbursement.

Given the above evidencegagding the language die certification and the

requirements of the agreements, a genuine dispusts as to whether the SPCs’ use of an

" The Court notes that the very first administrafee request from MP 1, which page 1 of Exhibit 35
to the Furukawa Declaration, contained somevdifferent language because the ongoing NCCR

percentage could nget be calculated.
-48-
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administrative fee request form that did not exghicontain the language “after giving effec
the requested disbursement” was a materiahch of the indenture agreements.

(4) Late Compliance Documents

The Noteholders argue tHagcause the administrative fee requests contained a sta
that the SPC “is not, on the date hereof, in dlefander the Agreement or in the performang
any of its covenants and obligans,” and the SPCs were default from late compliance
documents, the above statemenswaaterially false or misleading. Given the Court’s ruling
that a genuine dispute exists as to théenmity of untimely submission of compliance
documents, the question of whatliige SPCs submitted materiafplse statements regarding
their non-default as to submission of complEdocuments is necessarily subject to a geny
dispute as well.

(5) Constant NCCR Figures

The Noteholders argue that MP V submittedtipke administrative fee requests with
identical NCCR of 103.86% and it was impossiflr the NCCR to remain constant over
multiple requests; therefore, at least some effte requests must have contained false NC
The evidence the Noteholderdsuit in support of this proposition is an email from Ms.
Zimmerman to Medical Capital in which shmguires about the constant ratio and makes th
statement that “[i]t would seem that the NIetilateral Coverage Ratiaf 103.86% would not
remain the same on a day to day basis witld#iky changes in your total cash/receivables ¢
total liabilities positions.” Pls.” Mot. SUF 45. Thegnail can be seen as merely evidence thi
Ms. Zimmerman questioned whether the NCCRIdde the same and made an inquiry to
Medical Capital for an explanation. As expled above, Wells Fargo has presented eviden
that there may in fact havedrean explanation for at leasime of the ideital NCCRs. The

evidence submitted by the Mdolders is not sufficient to shdveyond a genuine dispute thg
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identical NCCRs was an impos#ity such that the fee requests must have contained false
statements.

For the foregoing reasons, the Notehold®&fstion for Partial Summary Judgment is
GRANTED with respect to the narrow issue ofdmal Capital’s material breach of the MP
NISA by failing to state an NCCR figure orethine occasions, as described and with the
limitations stated above, and DENIED with redpgedhe remaining grounds on which bread
the indenture agreements by diieal Capital is premised.

V. Wells Fargo’s Objection to Plaintiffs’ Expert

As the Court discussed at theahning on these Motions, it is notlined at this stage to
strike the expert report of Stewart Sterk, af@ssor at Cardozo Law &Baol whom Plaintiffs
retained. Plaintiffs have nohallenged Wells Fargo’s expert, Christopher Hillcoat. The Co
made clear to the parties that narrowly tailoredits in Limine, or specific objections, are
appropriate way to handle conceatdrial about an expert impeissibly instructing jurors as
the law, and the parties may challenge theyasiseness of his views in cross-examination
Sterk may not have Hillcoat’s spific experience in indenture trustee administration, but
Federal Rule of Evidence 702 is not so naraswo only allow those with specific working
experience in the fieldeeF.R.E. 702 (noting an experan qualify by “knowledge” or
“education,” if, among other things, his “speaalil knowledge will help the trier of fact to
understand the evidence”).

VI. Disposition

For the foregoing reasons, tBeurt DENIES in part Wellgargo’s Motion For Summg
Judgment and GRANTS the Motion in paRlaintiffs’ Motion For Summary Judgment is
DENIED in part ad GRANTED in part.

///./ s -3 )
DATED: April 2, 2013 Al & Coiten

DAVID O. CARTER
UNITED STATES DISTRICT JUDGE
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