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16 | Attorneys for Plaintiff
BRYAN PRINGLE
17
18 UNITED STATES DISTRICT COURT
19 CENTRAL DISTRICT OF CALIFORNIA
20 SOUTHERN DIVISION
21[BRYAN PRINGLE, an individual, Case No. SACV 10-1656 JST(RZx)
22 Plaintiff, PLAINTIFF'S RESP ONSE TO EX
PARTE APPLICATION FOR
23 V. PROTECTIVE ORDER TO
POSTPONE THE DEPOSITIONS
24 |WILLIAM ADAMS, JR.; STACY OF THE BLACK EYED PEAS
FERGUSON; ALLAN PINEDA; and MEMBERS
251 JAIME GOMEZ, all individually and

collectively as the nsic group The Black
Eyed Peast al.,

Defendants.
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Defendants, William Adams, Stacy geson, Allan Pineda, and Jaime Got

(collectively “The Black Eyed Peas Defendants”), seek a protective order postponin

their respective depositions in this mattdrhey have failed to submit the requi

materials for theiex parte request, however, and hamenetheless fallen woefu

short of establishing that they are entitledeioparte relief. Plaintiff's counse

therefore opposes Defendants’ request akd #ss Honorable @Qurt to sanction th

Black Eyed Peas Defendants for theireabjonable but unfouinately predictable

conduct.
BACKGROUND
The Black Eyed Peas Defendants saekintimely, improper and bad faghk

parte protective order to disrupt their confirmed depositions in this matter.

Defendants do so for no other purpose tioatierail Plaintiffs’ Motion to Compel 7

hour depositions of thBlack Eyed Peas Defenula in the unrelateBatts v. William

Adams, et al., CV 10-8123 JFW (RZx) matterBatts case”).See a true and accurat

copy of Plaintiffs’ Motion to Compel in thBatts case attached hereto as Exhibit /
The Black Eyed Peas Defendargs’parte request contains numerous

misrepresentations and simply makes nseeOn June 3, 2011, the Black Eyes

Peas Defendants were confirmed as beirsgia@vle for their depositions on July 22

25, 26 and 27. Those deposition datere confirmed on June 13, 20fXhis
matter. This was only after months ofiaiory and obstructimst maneuvering on
their counsels’ part.

Plaintiffs first requested the depositiasisthe Black Eyed Peas Defendants
this matter in January, subsequently notittexse depositions to proceed in May,
were only provided in June the four n@enfirmed dates within which to proceed
with their depositions iboth the Batts andPringle cases. The Blackyed Peas
Defendants unilaterally imposed the aduitl requirement that these depositions

would be limited to one 7-hour deposititor each individual on one day for both
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cases. The Plaintiffs in thgatts case thereafter filed a motion to compel 7-hour
depositions of those individuals.

Plaintiffs’ counsel in both thBatts andPringle cases have unequivocally ar
repeatedly stated that the depositionthefBlack Eyed Ped3efendants will not be
proceeding in th&atts matter on any previously noticeldtes pending ruling on th
aforementioned motion to compel irathmatter. There exist no conflicting
depositions of the Black Eydeeas Defendants between Bréngle andBatts cases
despite Defendants’ representations to the contrary. Defendants have waited
the 11" hour to moveex parte for a protective order to prevent the depositions frg
proceeding in this matter on the dates thay already confirmed. Their request
falls far short of the requirements fex parte relief and their ontinued efforts to
obstruct discovery are sarartiable. Plaintiff thereferrequests that Defendangx’
parte application be deniechd that sanctions be awatddagainst Defendants for th
fees, costs and expenses incurred bynkfes in responding to this improper
application.

FACTS PERTINENT TO PLAINTIFF’'S RESPONSE

Plaintiff has been requesting the Bldeked Peas Defendants’ availability fg

seven hour depositions since January 28, 2Mclaration of Dean A. Dickie in
Support of Plaintiff's Motion (“Dickie Decl) at 2 & Exh. A. After the Black
Eyed Peas Defendants failed to provide such availability, on March 21, 2011
Plaintiff served notices setting the depositiohshe Black Eyed Peas Defendants
May 18, 20, 24 and 26, 2011d. at 3 & Exh. B. Plaitiff's counsel served the
notices under cover of a lettstating Plaintiff’'s willingnas to move the deposition
if other dates worked better for théhedules of the deponents and counsel.

Over the following several weeks, theaBk Eyed Peas Defendants repeats
objected to the depositions as noticed,fhiliked to provide alternative dates of
availability for the depositionsld. at 1 4-12 & Exhs. C—K. Among other
objections and unilaterallyictated conditions, the BlaE&Eyed Peas Defendants
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demanded that each of their deposition$iimged to two hours, that each of their

depositions be combined with theispective depositions in the unrelattts case
and that all of the depositiotaske place on the same ddyl at { 8 & Exh. G.

On April 5, 2011, the Black Eyed Peasfendants agreed to make themse
available for depositions in July 2011, blky did not provide specific dates of
availability and conditioned fther dialogue on Plaintiff agreeing to reduce the ti
allowed for the depositions under Rule 3@. at 13 & Exh. L. Plaintiff continueq
to insist it be allowed, as is its right, titke seven hour depositions of each of the
Black Eyed Peas Defendants. The panreet and conferred #@nsively regarding
this dispute in April of 201Without reaching a resolutiorid. at 1 14-21 & Exhs.
M-T.

The Black Eyed Peas Defendants thereafifermed Plaintiff that they woulg
make themselves availaldler deposition only during a single week in July 2011,
which they initially dictated ttve the week of July 18-2then changed to July 25 1
29. 1d. at 111 22—-26 & Exhs. U-W. Thedilk Eyed Peas Defendants further

informed Plaintiffs that Plaintiff in the instant actiand the plaintiffs in the Batts

case would have to take thBlack Eyed Peas Defendants’ depositions during tha

one week.ld.
The Plaintiffs in theBatts case thereafter filed a moti to compel the 7 hour
depositions of the Black gl Peas Defendanttd. at § 29. This motion is set for

hearing on July 25, 2011, which was the earldate that the motion could be hea
Defendants objected to proceeding with tharlmg on that date, but when Plaintif

offered August 1 as an alternate datefelddants objected to that date as well.
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ARGUMENT

l. DEFENDANTS EX PRTE APPLICATION I\/IUST BE DEIED
. ] V A [ ) . » .
» / . \J AND B Al - V A V /\ ) () MAK ANY

Defendantsex parte request is nothing more than an unwarranted and

sanctionable attempt to further burden RIfia counsel. As discussed above, thg
cited grounds for this relief (i.e., the nedemedy a supposed conflict) are entir
baseless. They already agd to appear for depositions in this case and only ng
seek this extraordinary relief in orderundermine a motion that has been filed
against them in an unrelated case. Thexuest falls far short of meeting the
established requirements ¢ parte relief.

In Inre Intermagnetics Am, Inc., 101 B.R. 191 (C.D. Cal 1989), the court
noted that &x parte applications have reached egmic proportions in the Central
District” and that “the opportunities for legitimade parte applications are
extremely limited.” Id. at 191-92. The court explained teafparte applications ruf
contrary to established procedural land eviscerate the adversarial process:

.. ex parte applications contravene the structure and spirit of the
Federal Rules of Civil Procedure ane thocal Rules of this court. Both
contemplate thatoticed motions should be the rule and not the
exception. Timetables for the sulssion of responding papers and for
the setting of hearings are intendegrovide a framework for the fair,
orderly, and efficient resolution ofsputes. Ex parte applications throw
the system out of whack. Theypmse an unnecessary administrative
burden on the court and an unnesaay adversarial burden on opposing
counsel who are required to makééurried response under pressure,
usually for no good reason.

Id. at 191, 193.
In Mission Power Engr. Co. v. Contl. Cas. Co., 883 F. Supp. 488 (C.D. Cal.
1995), the court discussed the deltiiitg impact that improperly fileex parte

motions have on the adversary system:
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Though the adversary does have a chao be heard, the parties’
opportunities to prepare are grgsshbalanced. Often, the moving
party’s papers reflect days, even weeks, of investigation and
preparation; the opposing party hashag@s a day or two. This is due
primarily to gamesmanship. Tlo@posing party is usually told by
telephone when the moving party ltasnpleted all preparation of the
papers and has a mesger on the way to court with them. The goal
often appears to be to surprise oppgsiounsel or at least to force him
or her to drop all other work to respond on short notice.

Id. at 491.
As such, a movant must meet certaiquieements in order to establish that|i
Is entitled toex parte relief. InMission Power, supra, the court stressed that exi

parte request must consist of two parts:

anex parte motion should never be submitted itself. It must always
be accompanied by a separate preganotion for the ultimate relief
the party is seeking. Properly desigmgharte motion papers thus
contain two distinct motions or parts. The first part should address only
why the regular noticed motion medures must be bypassed. The
second part consists of papers ideaitto those that would be filed to
initiate a regular noticed motion (exddpat they are denominated as a
“proposed” motion and theshow no hearing datelhese are separate
distinct elementsfor presenting an ex parte motion and should never

be combined. The parts should be separated physically and submitted

as separate documents.

Id. at 492. (Emphasis in original)

Both theMission Power andin re Intermagnetics courts discussed the high

standard that must be metarder to sustain a request xparterelief. Ininre

Intermagnetics, the court noted the following requirements:

First, where there is some genuine urgency such that “immediate and
irreparable injury, loss, or damagdlwesult to the applicant before the
adverse party or his attorney can be heard in opposittea.”
Fed.R.Civ.P. 65(b) (temporary restraining order);

Secondgx parte proceedings are appropriatdere there is a danger
that notice to an opposing party will result in that party’s flight,
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destruction of evidence... or secretion of assetse.g., Cal.Code
Civ.Proc. 8§ 485.010 et segx(parte hearing procedure for obtaining
writ of attachment);

Third, what | have termed “hybriek parte applications” (.e., where the
other side actually is served) miag necessary when a party seeks a
routine order€.g., to file an overlong brief oto shorten the time within
which a motion may be brought).

Id. at 193. Théission Power court similarly ruled:

First, the evidence must show tlla¢ moving party’s cause will be
irreparably prejudiced if the underlying motion is heard according to
regular noticed motion procedures;

Second, it must be established ttiet moving party is without fault in
creating the crisis that requiresparte relief, or that the crisis occurred
as a result of excusable neglect.

Id. at 492.

Defendants don’t come close to meetihg required standard. As a startin
point, they have not submitte separate propasenotion for the ultimate relief tha
they are seeking. This defedbne is fatal to their requegtlission Power, supra,
883 F. Supp at 492.

Their request must fail for severalstantive reasons as well. First,
Defendants have failed to establish any irdat or irreparable jary or prejudice.
Plaintiff requested deposition dates for Black Eyed Peas Defendants in Janual
After refusing to provide daseand then refusing to appédar offered dates in May,
the Black Eyed Peas Defendants confirrttesdr availability for the depositions in
this case on June 3, 2011. Dickie Declf%27-28. Their unwarranted demand tf

L}

Y.

nat

Plaintiffs take depositions in both cases on the same day and for only two hours for

each case forced the Plaintiff to retine their depositions in this case and the

Plaintiffs in theBatts case to file a motion to compédl. at §29.
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Since that time, Plaintiff gounsel has reiterated both in writing and verba

y

the intention to proceed with the depositions of the Black Eyed Peas Defendants in

this matter while awaitinthe outcome of the ruling dBatts motion to compelld. at

130. As such, the dates for those depositions will be determined when that cqurt

rules on Plaintiffs’ motion to compellhe Defendants are wrong to suggest that
there is some current conflict on thos¢eda It is the Defendants that have

manufactured the conflict here and this gdlé conflict falls woefully short of the

immediate and irreparable showing requiredlitain a temporary restraining order.

In re Intermagnetics, supra, 101 B.R. at 193.

Second, Defendants have fdlil® establish (and may not attempt to establ
that there is any danger “that notice toogposing party will redtin that parties’
flight, destruction of evidenaoar secretion of assets|d

Finally, there is no evidence that thevimg party is without fault in creating
the “crisis” that theyallege entitles them tex parte relief. In fact, as discussed
above, their own dilatory and obstructiortttics have createtis “crisis” and
prejudiced Plaintiff's ability to obtain discovery in this case.

There is simply no justification for Defendangs parte request. It is nothing
more than an attempt pdace an “unnecessary advamial burden” on Plaintiff by
requiring a 24 hour response on an issa¢ Brefendants agreed to abide by more
than 2 weeks ago. Their conductlums regard is sanctionabl&ee, e.g., Chambers
V. NASCO, Inc., 501 U.S. 32, 45-46, 111 S.Ct 2123 (1991).

Il DEFENDANTS’ EX PARTE APPLICATION INCLUDES BAD FAITH

DEPOSITIONS

Defendants further argue in bad faittthics Court that Plaintiff has schedulg
conflicting depositions “during the sameeake in two different locations, 50 miles
apart, causing conflicts for withessesldaheir counsel.” [Dckt. 141., p. i.]
Defendants know those representationsetdalse and Plaintiff requests that

Defendants immediately withdraw those misesentations from their application.
7
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To the contrary, Defendants have raeelly been informed in both tiBatts and
Pringle cases that only theringle Black Eyed Peas Deferuta’ depositions will be
proceeding on July 22, 25, 26 and 27. Deatlan of Katharine Dunn in Support of
Plaintiffs’ Motion (“Dunn Decl.”) at { 3.

Indeed, during the recent meet and eofifetween the parties on June 22,
2011, Ms. Dunn reiterated to Msara Cenar, counsel f@efendants, that the only

depositions proceeding on those July datere the depositionsf the Black Eyed

Peas Defendants in tiikeingle case and that any confliog dates previously notice

in theBatts case were not proceeding. Dunn Datlf8. Despite Ms. Dunn’s
confirmation that thatts depositions would not groceeding, Ms. Cenar

continued to make statements that isitended to raise Plaintiffs’ “conflicting

scheduling of depositions” with the Coud. at 7. Ms. Dunn fuhter urged that Ms.

Cenar avoid making any such representatiahigoCourt, as it would be falskl. at
18. Ms. Cenar stated that she did maderstand Ms. Dunn. Id. at 9. Ms. Dunn
further requested during thensa call that Mr. Justin Righettini, also counsel for {
Black Eyed Peas Defendants, acknalgke that he understood Ms. Dunn’s
statements that the depositions in Batts case would not be proceeding on the
previously noticed dates and therefdhnere existed no conflicting datég. at 710.
Mr. Righettini responded in the affirmativiel

Ms. Dunn re-iterated this ptien in a June 23, 2011 email:

Kara, Our position now remains iasvas before and during the call
yesterday. The depositions arergpforward in the Pringle casel. at
f11.

Ms. Cenar acknowledged that this wasiRtff's position in her follow u

email:

So you confirming [sic] that you are not taking the deposition of Adams,
Pineda, Gomez, and Fergusondaity 22,-27 in the Batts case
notwithstanding our making theavailable on that date and
notwithstanding our informing you that they are not available on any
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other dates prior to the Summalydgment Briefing scheduléd. at

112.

Mr. Pink, Ms. Cenar’s law ptner, makes statements in his declaration thg
can be described, at best, as “bad faihén he states th#tere are “outstanding
and conflicting deposition notices” in both cas@&aintiffs have made clear that tf
Black Eyed Peas Defendantgl be deposed in the Pringle case from July 22-27
that theBatts depositions will not proceed at that time. Téigarte request was
therefore filed in bad faith and conduct of Defendants and their counsel is
sanctionable.

CONCLUSION

For each of the reasons identified irstMemorandum, Plaintiff Bryan Pring

requests that theddrt deny Defendant&x Parte Application for a Protective Ordg

Postponing the Black Eyed Peas Defendants’ depositions.

Dated: July 6, 2011 Dean Bickie (appearing Pro Hac Vice)
Kathleen E. K?Jagenhoefer (a é)ear Hac Vic
I\P/”LLICER’ CANFIELD, PADDOCK AND STONE,

Ira Gould (appearing Pro Hac Vice)
Ryan L. Greely ggpearlng Pro Hac Vice)
GOULD LAW GROUP

George L. Hampton IV (State Bar No. 144433)
Colin C. Holl%/ &State Bar No. 191999)
HAMPTONHOLLEY LLP

By: _[s/ Dean A. Dickie _ _
Attorneys for Plaintiff Bryan Pringle
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