Amy T Castro v. Michael J Astrue Doc. 22

© 00 N oo o B~ w N P

NN R NN N NN R R R R R R R R R R
0o N o o A WO N P O ©O 0O N 0o ON -, O

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

AMY T. CASTRO, CASE NO. SA CV 10-01700 RZ
Plaintiff,
MEMORANDUM OPINION
VS. AND ORDER

MICHAEL J. ASTRUE, Commissioner
of Social Security,

Defendant.

Plaintiff Amy T. Castro contends dh the Social Security Commissiongr
wrongly denied her claim for disability benefitRlaintiff argues that the Administrativie
Law Judge (“ALJ") erred in discounting theedibility of her subjective complaints and
in evaluating the opinion of a treating physicialhe Court agrees, as explained belgw.

An ALJ need not accept a claimant'sttsiments as to subjective pain |or
symptoms, but can reject thenr tdear and convincing reasorisester v. Chater, 81 F.3d
821, 834 (1996). Plaintiff claims primarily thatronic pain and nubmess in her bilaterall
upper extremities prevent her from performing activities such as typing, writing| and
lifting. (AR 129, 402-09, 430-32.5he also testified that she has back pain and neg¢ds a
cane for walking. (AR 431-32.The ALJ provided four reasons for rejecting Plaintiff

S

credibility. The Court finds none of them to be clear and convincing.
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First, the ALJ noted that Plaintiff's subjective complaints of back and shol
pain are not “objectively demonstrated by thaical findings.” (AR 29.) An ALJ may
consider whether the objective medical evide supports the degree of limitation alleg
by a claimant, but this “cannot form the sbéesis for discounting [subjective] testimony
Burch v. Barnhart, 400 F.3d 676, 681 (9th Cir. 2005). Because none of the ALJ’s ¢
reasons legitimately impugn Plaintiff's credibilititis reason, assuming itis accurate, d
not suffice to support the ALJ’s adverse crddipdetermination. Moreover, even if th
objective medical evidence does not supportifiis back and shoulder complaints, th
reason does not detract from Plaintiff' sttmony as to her significant hand and a
problems.

Next, the ALJ found that, aside from the issues with her upper extren
Plaintiff's “musculoskeletal complaints halieen treated conservatively, with modaliti
including medications, epidural injectionsdaganglion sympathetic blocks.” (AR 30
Even if the ALJ properly characterized Plaintiff’'s treatment as conservative, thg
additional evidence, submitted to the Appeals Council (AR 7), that undermine
conclusion. Plaintiff's treating spinal/neurological surgeon wrote that Plaintiff h
“longstanding progressively worsening historyoav back pain radiatig to her legs which
IS now causing significant functional diskty” and was a candidate for surgery
(AR 380.) In addition, as witthe ALJ’s first reason for discounting Plaintiff's credibilit
conservative treatment of Plaintiff's back pain does not undermine her signi
complaints about her upper extremities.

Third, the ALJ found that Plaintiff “was not only inconsistent in her testim
with respect to her hand pain, her other comgdao her various physgans have not beel
consistent.” (AR 30.) The ALJ does rgpecifically identify any inconsistencies
Plaintiff's testimony about her hand pain.€TALJ asked Plaintiff many specific questio
about her pain symptoms, and Plaintiff'sttmony spans more than seven pages of

hearing transcript. (AR 402-10.) Although RI#F's testimony may not have been utter
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precise, she explained that her paiaries,” stating “[i]t's hard tdell. | just have pain al
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the time.” (AR 410.) Indeedhe Ninth Circuit has recogred that pain is a highl
subjective phenomenon that is difficult to descrilbair v. Bowen, 885 F.2d 597, 60
(9th Cir. 1989) (noting that the existenaelalegree of pain “is a completely subjecti

phenomenon,” “ordinary language permits gxpression of only the most rudimentafry

distinctions among levels of p&’ and “such descriptionsrovide only a dim insight intg

e

the claimant’s subjective experice of pain”). Plaintiff’s allegedly inconsistent testimony

about her experience of pain does not tyesnd convincingly undermine her credibility

The ALJ provided more detail abotier finding that Plaintiff's “other
complaints to her various physicians hana been consistent.”The ALJ noted that
Plaintiff told Drs. Chan and Khan that she has experienced lowgdzacKfor some 15
years at a pain level of 18ut of 10,” but “[tlhese comlpints were not recorded b
physicians who had earlier examdh[her].” In additionthe ALJ found that Plaintiff's
ability to “maintain[] gainful employment tas late as 2001” undemed her claims of
longstanding, extreme back pain. (AR 30.)e®LJ failed to note, however, that Plaint
had complained of pain in her lower baalea as early 1995. (AR 237-38.) A treati

physician believed she had “a chronic hewedalumbar disc with radiculopathy” i

February 1996, and an MRI revealed a durdbased” disc protrusion and disc bulgg.

Around the same time, other physicians renwended a surgical discectomy and epidu

injections. (AR 238.) In addition, many ®faintiffs medical records relate to he

workers’ compensation claimrf@n injury to her wrists, possibly explaining Plaintiff
failure to mention her backain more often. See, eg., 201-11, 213-54, 262-71.)
Moreover, Plaintiff’'s more recent medigalkcords document “longstanding progressiv
worsening history of low back pain radraito her legs which is now causing significe
functional disability,” with supporting objective evidence. (AR 32@AR 377-79, 384-

85.) In sum, the Court does not find that Rii#iis inconsistent reports of her back pajin

clearly and convincingly undermine her credibility.

Finally, the ALJ found that Plaintiff's daily activities “reflect[] significal
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functioning, even with her upper extremitieSftAR 30.) The ALJnoted that Plaintiff
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(1) “has custody and cares for her three yogragndchildren,” and “takes them to schdol
and to doctors’ appointments”; (2) “resideditwo story home for three years”; (3) “dogs
yard work . . ., sorts laundry[,] and shopaid (4) engaged in “self employment beginning
in 2004 by picking up trash for her former landlord.” (AR 30.) The Commissipner
concedes that there is no evidence that Plaintiff does yaid a®Plaintiff testified that
the property owner did the yard work. (AR 40Zhe Court finds that none of the ALJ|s
other reasons clearly and convincingly undermine Plaintiff’'s credibility, as they dp not
contradict her allegations demonstrate an ability to perfoisubstantial gainful activity.
See Ornv. Astrue, 495 F.3d 625, 639 (9th Cir. 200Reddick v. Chater, 157 F.3d 715, 722
(9th Cir. 1998).
First, although Plaintiff cares for her three grandchildren, there is no evidence
that she does so to an extent that contradhiet allegations or demonstrates a capacity to
perform substantial gainful activity. There is scant testimony about Plaintiff's
grandchildren. Plaintiff stated that shkedathem to doctors’ appointments and drops them
off and picks them up at school, and that sipgcally stays in bed or is “constantly in
pain” in between doing so. She does nkéther medications until after she takes the
children to school because they make her sleéfR 397-99.) In addition, the children

help her perform tasks such as cutting coupdAR 401.) The limited information in th

1%

record about Plaintiff's care for her grandchildren does not clearly and convingingly
undermine her credibility.

Next, the ALJ noted that Plaintiff s@les in a two-story home. (AR 30.)
Again, there is no evidence that permits thisumstance to malign Plaintiff’s credibility
The only mention of stairs in Plaintiff’s temony appears to be afeeence that her family
members help her roll the laundry “down therstaafter she sortsit. (AR 401.) The AlLJ
never asked Plaintiff if she experienceSiclilty going up or down stairs. Moreover]

Plaintiff never stated that her upper extrenaitypack impairments limit her ability to g

(@)

up or down stairs. That Plaintiff lives antwo-story home is, on the record creategd,

inconsequential to the ALJ’s credibility determination.
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Third, the ALJ found that Plaintiff's ability to sort laundry and sh
undermine her allegations. These observationsot undermine Plaintiff's allegations ¢
reflect an ability to performubstantial gainful activity. Fitsthere is scant evidence abo
Plaintiff's ability to do laundry. She stated she does not do her own laundry, b
mother, sister, or daughter help her and roll it dde stairs after she “sort[s] it out.” (A
401.) This vague, brief testimony does mapugn Plaintiff's credibility. Similarly,
Plaintiff's testimony that she does grocelppping “[oJnce a month if [she] could” doe
not undermine her allegations. (AR 401.)

The final reason the ALJ provided fdiscounting Plaintiff's credibility was

that she engaged in “self employment begig in 2004 by picking up trash for her formier

landlord.” (AR 30.) Plaintiff testified thatter former landlord ofied to pay her “$30 o
$60 a month” in exchange fprcking up any trash she sélwing around” on the property.

She did this for one year oiskg and she testified that herd& would help and pick up th

papers.” (AR 411-12.) The ALJ's charagtation of this arrangement as “se

employment” does not withstand scrutiny.iSt@arrangement provides little, if any, insig
into Plaintiff's credibility or her ability tgperform substantial gainful activity. Even
Plaintiff was capable of occasionally pingiup trash without her grandchildren’s he
“[o]ne does not need to be ‘utterly in@atated’ in order to be disabledVertigan v.
Halter, 260 F.3d 1044, 1050 (9th Cir. 2001) (quotiragr, 885 F.2d at 603).

In sum, the ALJ’s credibility determation reflects an improper selectiy
consideration of the evidencé&ee Edlund v. Massanari, 253 F.3d 1152, 1159 (9th Ci
2001) (an ALJ may not “selectively focus[ ] on. [evidence] which tend[s] to sugge
non-disability”); Reddick, 157 F.3d at 722—-23 (ALJ erred ty not fully accounting for
the context of materials or all partstbe testimony and reportsHis paraphrasing o
record material is not entirely accurate regagdhe content or tone of the record.”).

Plaintiff's other argument is that the Alerred in rejeatig the opinion of hej

treating physician, Dr. Rottermann. Dr. Rottenmé&reated Plaintiff as part of her worker
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compensation claim, from January 9, 2008pugh at least November 2006. (AR 24
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262.) Dr. Rottermann opined, among othi@ngs, that Plaintiff could perform nf
repetitive actions such as grasping or finanipulation with either hand; “work on
regular and continuous basis [would] causeifféféis] condition to deteriorate”; Plaintiff
could sit, stand and walk fonly twenty minutes at a time; and Plaintiff's condition wot
cause her to miss three or more days of work per month. (AR 258-61.) An AL{
discredit a treating physician’s opinion byopiding specific and legitimate reasons f
doing so.Batson v. Commissioner, 359 F.3d 1190, 1194-95 (9th Cir. 2004). None of
ALJ’s reasons for rejecting Dr. Rottermann’s opinion meet this standard.

The ALJ cited several reasons fosatediting Dr. Rottermann’s opinion
First, the ALJ stated that his opinions revé‘conclusory,” “without specifics [as] tc

[Plaintiff’'s] functional capability,” “unsupportéby objective findings,” and “inconsister

with the opinions of examiners of recdrd (AR 30.) Dr. Rottermann extensively

documented his multiple examinations Bfaintiff and reviewed and summarizg

Plaintiff's other medical records. (AR 213-2462-71.) The ALJ’s characterization of hi

opinion as “conclusory” and “unpported” fails to meet thevel of specificity required

to reject a treating physician’s opinioSee Embrey v. Bowen, 849 F.2d 418, 421-22 (9t
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Cir. 1988) (“To say that medical opinions are not supported by sufficient objective findings

or are contrary to the preponderant dosions mandated by the objective findings dg
not achieve the level of specificity our pricases have required . . .. The ALJ must
more than offer his conclusions. He musfsgh his own interpr@tions and explain why
they, rather than the doctors’, are correct.There may be some validity to the ALJ
finding that Dr. Rottermann’s opinion as to Plaintiff’'s sitting, standing, and wal
limitations were unsupported, as Dr. Rottenmécused almost exclusively on Plaintiff
upper extremities. However, this reasongdoet detract from Dr. Rottermann’s opinic
as to Plaintiff's other sympins, and the more redsgvidence of Plaintiff's back problem
may further inform the ALJ’s assessmentRyaintiff’'s sitting, standing, and walking

limitations.
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Next, the ALJ stated that Dr. Rermann’s opinions were “seeming
predicated on [Plaintiff's] subjective compl&t’ (AR 30.) Because the ALJ’s rejectic
of Plaintiff's credibility was improper, this reason does not suffice to underr
Dr. Rottermann’s opinion. Moreover, Dr. ®mann diagnosed Plaintiff with refle
sympathetic dystrophy and complex regiqran syndrome (“RSDS/CRPS”)E.@., AR
224, 264.) The medical expert admitted that the clinical findings supporting s
diagnosis would be “mostly subjective.” RA437.) The Social Security Agency h
acknowledged the difficulty inssessing these conditiomslgrovided guidance for doin
so. Social Security Ruling (“SSR”) 03-02According to the Agncy, the “constellation
of symptoms and signs” associated WVRBDS/CRPS may occur following even a ve
minor injury, and the diagnosis “requires theggnce of complaints of persistent, inter
pain that results in impaired mobility tfe affected region” along with objective sig
including swelling and autonomic instabilifguch as changes in sweating or s

temperature). The Agew cautions that “conflicting evider in the medical record is n(
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unusual in cases of RSDS due to the transitory nature of its objective findings and the

complicated diagnostic process involvedd. In this case, Dr. Rottermann supported
diagnosis with objective findings including ppirstion and “slight coldness” in the le
hand and swelling in the bilateral upper extiteaa. (AR 233, 251, 26yY.0n remand, the
ALJ must consider the complex and subjex nature of RSDS/CRPS in evaluatir

Dr. Rottermann’s opinion.

In accordance with the foregoing, tbecision is reversed. The matter|i

remanded to the Commissioner, who shall prig@essess Plaintiff's subjective complain

and Dr. Rottermann’s opinion, anchetwise proceed as appropriate.
IT1S SO ORDERED.
DATED: December 13, 2011 &%\

l (
RALPH ZAREFSKY
UNITED STATES MAGISTRATE JUDGE
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