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hsurance Company v. Uribe Trucking Inc

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Doc

UNITED STATES FIRE INSURANCE
COMPANY,

Plaintiff,

VS.

URIBE TUCKING, INC. dba ALEX
MOVING AND STORAGE,

Defendant.

CASE NO. SACV 11-54-JST (MLGx)

ORDER DENYING DEFENDANT’S
MOTION FOR SUMMARY
JUDGMENT
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l. Introduction
On February 8, 2011, Plaintiff United StatFire Insurance Company filed its Firs
Amended Complaint, the openagicomplaint, asserting claims for breach of contract,
account stated, and declaratoglief against Defendant Uribdgucking, Inc. (First Am.
Compl. (“FAC”), Doc. 5.) Before th€ourt is Defendant’s Motion for Summary
Judgment. (Mot., Doc. 41.) Plaintiff opposeanid Defendant repliedOpp’n, Doc. 43;
Reply, Doc. 53.) Having reviewed the papansl taken the matter under submission, th

Court DENIES Defendant’'s Motion for Summary Judgment.

I. Background
A. Insurance Policies and the Audits

Defendant is engaged in the businesso¥ing and storing household goods.
(Def.’s Statement of Uncontroverted Facts (FBW 6, Doc. 41-1.) This dispute arises
out of workers compensation policies Defertdaurchased from Plaintiff for the period of
January 2007 through Januaryl20 (Pl.’s Statement of Genuine Disputes (“SGI”) 2,
Doc. 43.) Only “employees” were covered unttee terms of the policies, (SUF § 36), al
the terms of the policies did not changeotlghout the relevant policy perioddd.}

Plaintiff claims that Defendant impropentjassified its fort truck drivers as
independent contractors. (FAC §5.) Pificontends that the drivers are actually
“employees” within the meaning of Californ&&Workers Compensatidgkct, and on that
basis it seeks additional unpaid premiumstfimse allegedly misclassified workers.
(FAC 1 3; SGI 13))

YInits FAC, U.S. Fire seeks $333,243 in udgaremiums for thgolicy period covering
January 2009 to January 2010, and $201,400 in unpaxdigms for the policy period of January
2010 to January 2011. (SUF 11 3-4.) Inits Oppwsitl.S. Fire clarifieghat it is reducing the
amount it is seeking based on proof of covethge Uribe Trucking produced after mediation o
April 9, 2013. It is now seeking $167,000da$105,000 for each policy period, respectively.
(SGI 11 3-4.)
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It is undisputed that until at least 1988 fendant hired employee truck drivers.
(SGI 1 41.) Apparently, Defendant atteted to change that over time because—
Defendant contends—by May 2P0, Defendant had entereddriindependent Contractor
Operating Agreements” (ICOA) witkach of its 40 drivers. (SUF  8.) Plaintiff disputes
this by pointing to purported deficieies in some of the agreemefts.

In or around April 2008 and March 200®aintiff engaged Associated Insurance
Services and Professional Casualty Assces to perform independent audits of
Defendant’s facility for the purpose of deténmg if any additional premium was owed qgr
if circumstances had changed regarding diassion of Defendant’'®mployees. (SUF |
38.) The parties dispute whether the auditoterd@ned in each instance that the drivers
were properly classified as independent axtors, or whether the auditors merely relied
on Defendant’s assertion that the drsserere independent contractor§eéSGI § 39.) In
any event, those audits apparently resuiteno additional premiums being required.

Finally, one of Plaintiff's in-houseuditors conducted aon-site audit of
Defendant’s facility on May 72010, and the auditor determintwht the truck drivers were
actually employees and thatféadant therefore owed addiial premiums. (Opp’n at 4-
5; Mot. at 7; FAC T 12°)

2 Plaintiff disputes that Defendant entered imependent-contractor mgments with each of
its drivers by May 2010: “Some of the documeants not dated, some are incomplete, some arg
not signed and some shawidence of handwriotingsic] discrepancies in signatures from the
standpoint of a non-expert.” (S®I8.) Plaintiff then cites, unhpdully, to three of the exhibits
that are the independent-contractor agreemeiti®ut pointing the Court to the purported
deficiencies in those three exhibit$Seg id. The Court did note that Defendant’s Exhibit 2 is
apparently undated.SéeChristine Uribe Decl. Ex. 2, Dod1-4.) The Court did not rely upon
Plaintiff's counsel’s hadwriting analysis. $eeJohn C. Doyle Decl. § 7, Doc. 43.)

% The parties did not actually provide aewidenceof this third audit. The Court could not
locate on the docket or among the mandatogyrdiers copies provided the Maryellen Ross
Declaration or the Request fdudicial Notice. While the Court is not presented with any
evidence of this, that a third audit occurrednslisputed, and the Court will treat it as an
undisputed fact.
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B. The Drivers

It is “customary” in the moving and stomgdustry to use independent contracto
(SGI 19), and it is undisputed that the drvprovide Defendant ‘fh the flexibility to
handle the seasonal demands oslitgping business.” (SUF  17.)

Beginning in 2007, Defendant’s drivgrarchased “Occupational Accident Plans”
from TransGuard Insurance @pany. For the audited policy period from January 29,
2010, each of the 40 drivers had Occupatidaaident Plans from TransGuard. (SGI 1
34-35.)

Defendant’s ICOA has an “Exclusive Posses$provision, which provides in part

that, during the time the independent contraptorides services to Defendant, Defendant

“shall have exclusive possession, contrad ase of the Equipment,” and that the
contractor “shall not operate the Equipmentfor any motor carrieother than” Van Line
or Defendant without Defendant’s consemtddhe satisfaction of other factorspegPl.’s
Ex. 104 at USF000523, Doc. 4371 Blowever, that languageiimmediately followed by a
significant clarification: “The foregoing decktrons are made in @er to comply with
FMCSA [Federal Motor Carrier Safety Adnistration] regulaons (49 C.F.R. §
376.12(c)(1)) and shall not be used tassify CONTRACTOR as an employee of
CARRIER.” (d.) Indeed, 49 C.F.R. 8§ 376.12¢equires the “exclusive possession”
language to be included such agreements. epver, as the ICOA notes, § 376.12(c)(4
expressly provides:
[n]othing in the provisions requiredly paragraph (c)(1) of this section is
intended to affect whether the lessordover provided by the lessor is an
independent contractor or an employedhaf authorized carrier lease. An
independent contractor relationghimay exist when a carrier lessee

complies with 49 U.S.C. [§] 102 and attendant administrative
requirements.

* Page citations to “USF___” are teethates numbered pages of the exhibits.
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49 C.F.R. § 376.12(c)(4).

Defendant’s agreements with the drivars subject to automatic renewal and are
terminable by either partiat any time for any reason” by “giving oral, followed
iImmediately by written, notice to that effect...” (Uribe Decl. Ex. 2 at 14, Doc. 45-1.)

Defendant does not own the trucks itvelrs use. Rather, Defendant provides
financing to the drivers, who purchase theks and make installment payments to
Defendant. (Pl.’'s Ex. 111 (Urid@ecl.) at 8:15-9:9, Doc. 432 The drivers’ vehicles do
not have any logos, decats, other Uribe Trucking iddiflying marks. However,
Defendant’s marks are on the trailers, which Defahbases to the drivers. (Uribe Dec.
15, Doc. 41-3.) Defendant doest require the drivers to wear Uribe Trucking uniforms
merchandise, or monikers. (SUF { 22.)

Christine Uribe, the owner, treasurer, ancrstary of Uribe Trucking, testified that
“[e]ach driver was free to negotiate thents of their service contracts with Uribe
Trucking.” (Uribe Decl. { 8, Doc. 41-8.)She also testified thdtivers are at liberty to
take on additional loads to fill trailetisat are less thanlfu (SUF § 15.)

At the end of each year, Defendant issweshalriver a Form 1099 for their truckin
services. (SUF 1 18.) Theivkrs all possess the “particulskill” to drive semi-trucks,
and they are all licensed ¢im so by the state of California. (SUF 1 23-24.)

The drivers pay their own taxes and Imesis expenses. (SGI § 26.) Moreover,

Christine Uribe testified that her company &g the drivers that they may hire their ow

> Plaintiff disputes this: “Eactriver is subject to paymenf chargeback for uniforms for
contractor, driver and helper(s) $erth in Uribe’s or 3d party’s Uform Price List.” (SGI { 22.)
That sentence is not fully intelligible. d@tiff cites Exhibit 103, attachment BS€e id. But
based on the Court’s review, Exhibit 108es not have an attachment Be¢Pl.’s Exhibit 103,
Doc. 43-1.) That unauthenticated docuniest$ forty-one names (presumably Defendant’s
drivers) and has an “Amount” coluntihat is redacted. Nothing orathpage identifies the data ag
referring to charges for uniforms. In shd?taintiff has failedo dispute that fact.

® Plaintiff purports to dispute thigct, but it did not present aryidence actually disputing it.
Rather, it cited generally to the agreements the forty drivers entered into and avers simply:
“Contract itself demonstratesatthe parties do not have eqbalgaining power.” (SGI § 12.)

)l
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helpers, and that some do in fact hire dsverdrive their vehicles. (Uribe Decl. | 18.)
Uribe further testified that thdrivers are free to acceptaecline shipments from Uribe
Trucking and/or other caers. (SUF T 30.)

Defendant’s drivers control the route, tgiand course of the deliveries. (SUF
32.) Defendant pays its drivers based @ndaliveries. Defendant first deducts the
relevant installment amouahd insurance premium before remitting payment for a

particular delivery. (SGI 1 33.)

lll.  Legal Standard

In deciding a motion for summary judgmetite Court must viewhe evidence in
the light most favorable to the non-moving patd draw all justifiakd inferences in that
party’s favor. Anderson v. Liberty Lobby, Inel77 U.S. 242, 255 (1986). Summary
judgment is proper “if the [moving party] shewhat there is no genuine dispute as to ar
material fact and the [moving gig] is entitled to judgment as matter of law.” Fed. R.
Civ. P. 56. A factual issus “genuine” when there is fficient evidence such that a
reasonable trier of fact could resolve the ésguthe non-movant’s favor, and an issue is
“material” when its reolution might affect the outconoé the suit under the governing
law. Anderson477 U.S. at 248.

The moving party bears thaitial burden of demonstraig the absence of a genuin
issue of fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). “If a party fails to
properly support an assertion of fact or fadgroperly address ather party’s assertion

of fact. . ., the court may . . . consider thet undisputed.” Fed. R. Civ. P. 56(e)(2).

’ Plaintiff purports to dispute i1 in fact, it merely objects tihis testimony: “Absence of
available evidence not explainedid no competent evidence to supptbre fact.” (SGI § 27.)
As the owner of Uribe Trucking, Christine Uribecismpetent to testifgs to the policies her
company advises its drivers of, as well as thetfettsome of her company’s drivers do in fact
hire their own drivers.

y
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Furthermore, “Rule 56[(a)mandates the entry of summguigigment . . . against a party
who fails to make a showing sufficient to editgtbthe existence of aglement essential to
that party’s case, and on which that pavtly bear the burden of proof at trial.Celotex
Corp, 477 U.S. at 322. Therefore, if the naovant does not make a sufficient showing
establish the elements of its claintse Court must gint the motion.See In re Oracle
Corp. Secs. Litig.627 F.3d 376, 387 (9@@ir. 2010) (“non-movingparty must come forth
with evidence from which a jury could reasdfy render a verdign the non-moving

party’s favor”).

IV.  Discussion
A. Employee / Independent Contractor Legal Standard

Defendant’s sole argument in supporttefMotion for Summaryudgment on all
of Plaintiff's claims is that its forty drivetare independent contracsoss a matter of law.
The Court of Appeals for the Ninth Ciricwecently clarified the framework for
determining independent contractor / emplogttus within the frmework of a summary
judgment motion.See Narayan v. EGL, In&16 F.3d 895 (9th Cir. 2010).

The plaintiffs in Narayan were truckivers who worked for the defendant—a
“global transportation, supply chain manageiend information services companyd.
at 897. The defendant (EGL) had classifisdiivers as independent contractors, and t
plaintiffs brought suit, claiming they haddsedeprived of certain benefits under the
California Labor Code, including unpaid overtinvages in light of that classification.

The defendant moved for summary judgment orgtioend that, pursuant to agreements

8 Rule 56 was amended in 2010. Subdivisionda)amended, “carries forward the summan
judgment standard expressed in former subdivision (c), changing only one word — genuine
‘issue’ becomes genuine ‘dispute.” Fed.@v. P. 56, Notes of Advisory Committee on 2010
amendments.
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had entered into with gintiffs, the plaintiffs were indepelent contractors. The district
court granted the motion, atiae Ninth Circuit reversed.

TheNarayancourt began by explaining thatw special circumstances [] are
relevant to the application of [the summargigment standard]” in @ase such as thigd.
at 900. The first such “special circumstahisehe presumption of “employee” status.
“As the Supreme Court of California has held, ‘fJfule . . . is that the fact that one is
performing work and labor for another ismpa facie evidence of employment and such
person is presumed to be a servant iratteence of evidende the contrary.” Id.
(quotingRobinson v. Georgd 6 Cal. 2d 238, 242 (1940)) (sedl alterations in originaf).
In short, the drivers aggresumedo be employees of Defendant, so in the context of a
summary judgment motion, Defendant “wotilave to establish that a jury would be
compelled to find that it had establishedabgreponderance of the evidence that the
[d]rivers were independent contractorsd. The Ninth Circuit then emphasized that

“[t]his hurdle is particularly difficult for [the dendant] to overcome ilght of the second

special consideration in this @samely the multi-faceted tebat applies in resolving the

iIssue whether the Drivers are employeds.”

“The Supreme Court of California hasuemerated a number of indicia of an
employment relationship, the mastportant of which is th&ight to discharge at will,
without cause.” Id. (quotingS.G. Borello & Sons, Inc. Rep’t of Indus. Relation<l8
Cal. 3d 341, 350 (1989)). Tisorello court also endorsed the following factors, taken
from the Restatement é8ond) of Agency:

® The question may arise whettike presumption applies when the plaintiff is not the
employee. Significantly, the plaintiff iRobinsonwas injured when he was struck by a car drive
by the defendant Melvin George. 16 Cal. 2d at 240. The trial court nonsuited the plaintiff or
claim against defendant Citizé&dews Company, concluding th@eorge was an independent
contractor for, not an employee of, Citizen-Newa. In that contextthe California Supreme
Court announced the “employee” presumption @veirsed the nonsuit in favor of defendant
Citizen-News.|d. at 247.

2N
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(a) whether the one performing servitcegngaged in a distinct occupation
or business; (b) the kind of occumatj with reference to whether, in the
locality, the work is usually done under the directudrthe principal or by
a specialist without supervision; (the skill required in the particular
occupation; (d) whether the pripal or the worker supplies the
instrumentalities, tools, and the plaoé work for the person doing the
work; (e) the length ofime for which the serviceare to be performed; (f)
the method of payment, whether by tirae or by the job; (g) whether or
not the work is a part of the regulbusiness of the principal; and (h)
whether or not the parties believeeyhare creating the relationship of
employer-employee.

Borello, 48 Cal. 3d at 35kee also Narayar616 F.3d at 900 (quotind.). Finally, the

Borello court “approvingly cited five factors adted by cases in other jurisdictions”:
(1) the alleged employee’s opportunity profit or loss depending on his
managerial skill; (2) the alleged eropée’s investment in equipment or
materials required for his task, or @mployment of helpers; (3) whether
the service rendered requires a sdeskdl; (4) the degree of permanence

of the working relationship; and (%hether the service rendered is an
integral part of the alleged employer’s business.

Narayan 616 F.3d at 900-01 (quotirgprello, 48 Cal. 3d at 354-55).
TheNarayancourt then explained how the relevant factors are to be applied: “A
factors were held to be ‘logically pertinent to the inherently diffidatermination whether
a provider of service is an employeeaorexcluded indepelent contractor.’
Nevertheless, ‘the individual factors cannotpplied mechanically aseparate tests; they
are intertwined and their weight depends on particular combinatiolas.&t 901 (internal
citations omitted). “We must assess and weigbfdhe incidents of the relationship with
the understanding that no one factor is deeisand that it is the rare case where the
various factors will pointvith unanimity in one dection or the other.ld. (internal

citations and quotation marks omitted).

Finally, theNarayancourt explained: “we cannot readily say . . . that the ultimate

conclusion as to whether the tkers are employees or indeient contractors is one of

law. The drawing of inferencésom subordinate to ultimate facis a task for the trier of

9
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fact—if, under the governing legal rule, the ma#fieces are subject to legitimate dispute.”
Id. (internal citation and quotation marks omitted).

With the relevant standard set forth, theu@ turns to the applation of the factors

to the instant case.
B. Analysis

Summary judgment is not appropriate irstbase. First, wie Defendant entered
Into independent-contractor r@gments with the partiethe California Supreme Court
made clear that “[tlhe labglaced by the parties on theitatonship is not dispositive,
and subterfuges are not countenancdgbtello, 48 Cal. 3d at 34%ee also Narayar616
F.3d at 903-04 (“That the [d]rivers heredh@ontracts ‘expressly acknowledging that the)
were independent contractors’simply not dispositive under California’s test of
employment.”).

Next, as described above, Defendant’sagrents with the drivers are subject to
automatic renewal and are terminable by eigiaety “at any time for any reason by giving
oral, followed immediately by written, notice to tledfect . . . .” (Uribe Decl. Ex. 2 at 14,
Doc. 45-1.) ThéNarayancourt found sucla term to besignificant “Significantly, the
contracts signed by the plaintiff [d]riversr@ained automatic remal clauses and could
be terminated by either pgripon thirty-days note or upon breach e agreement.
Such an agreement isabstantial indicatoof an at-will employment relationship.”
Narayan 616 F.3d at 902-03 (gatheg cases (emphasis added)).

19 Defendant relies heavily up@tate Compensation Insurance Fund v. Bro8ehCal. App.
4th 188 (1995).Brownis markedly similar. That caseas brought by a workers compensation
insurer against an employer for unpaidrkerys compensation premiums based upon the
employer’s classification of its driveias independent contractors. Hrewncourt affirmed the
trial court’s grant of summaryglgment in favor of the defendacbncluding as a matter of law
the defendant’s drivers wenedependent contractors. TBeowncourt concluded that the fact
that the independent-contractor agreements inctest could be terminated will by either party
was “consistent with” at-will employment or independent contractor status. YNathgan
court concluded that fact weighed significantly in favor of at-will employment, and it

(footnote continued)

10
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Because Defendant is in thasines®f transporting and sting household goods,
there is, at a minimum, a legitate inference that the trucking services the drivers prov
are “essential.”Cf. Narayan 616 F.3d at 901 (holding theéte “delivery services provided
by the [defendant’s] drivers were an essdpart of the regular business of [the
defendant])}*

Moreover, while the drivers were permitt@ddetermine the route they would take
theNarayancourt accorded this little or no weigfithe ability to determine a driving
route is simply a freedom inherent in the mataf the work and naleterminative of the
employment relation.” Narayan, 616 F.3d84 (internal citabn and quotation marks
omitted). The courtontinued: “[The] cases simply reflectéhcommon-sense rule that,
iff an employment relationship exists, tfect that a certain amount of freedom is
allowed or is inherent in the nature of thierk involved does not change the character o
the relationship, particularly where the eoy®r has general supervision and controld’
(quotingAir Couriers Int'l v. Emp’t Dev. Dep/t150 Cal. App. 4t 923, 934 (2007)
(second alteration in original)). Finally, Defentlgrovides its drivers with the trailers

(via lease), and those trailers featixefendant’s logo. (Uribe Decl. § 15.)

Of course, some of the relevant factors strong indicia of independent contractoy

status. For example, it is undisputed thatdhivers possess a spéiziad skill and require
a special driver’s license to operate their trucRee Brown32 Cal. App. 4th at 202-03
(“truck driving—while perhaps not a #lled craft—requires abilities beyond those
possessed by a general laborer [] or, indpedsessors of ordinary driver’s licenses”).
Nevertheless, summary judgment is inappraeria this case because at least son

of “[t]he inferences here asibject to legitimate dispute Narayan 616 F.3d at 901.

acknowledged that thBrowncourt held otherwiseSee Narayan616 F.3d at 903-04.

Accordingly, in the summary judgment conteBtown has limited persuasive value in this Court.

X The defendant iBrownwas a “broker” in “transorting intermodal freight."Brown, 32
Cal. App. 4th at 195.
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This is particularly true in light of the @sumption of employment, and the presence of
“substantial indicator” of employment—Defemds unfettered right to terminate at any
time. See idat 903-04.

Defendant’s reliance dRuiz v. Affinity Logistics Corp887 F. Supp. 2d 1034 (S.D|

Cal. 2012), is misplaced because the countieeed its decision in that case following a
bench trial, where the court was free, arguned, to weigh evidence, make credibility
determinations, and draw infer&sc Defendant also relies upbaylor v. Waddell &
Reed, Ing.No. 09-cv-02909 AJB (WV{Y5 2013 U.S. Dist. LEXIS4939, *1 (S.D. Cal.
Feb. 1, 2013). The Courtm®t persuaded by that decisioacause it did not discuss the

Narayandecision in applying thBorello factors. See idat *16-*22.

V. Conclusion
For the foregoing reasons, the CourtNDES Defendant’$/iotion for Summary
Judgment.
DATED: July 16, 2013 JOSEPHINE STATON TUCKER
JOSEPHINE STATON TUCKER
UNITEDSTATESDISTRICT JUDGE
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