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 Plaintiff Continental Appliances, Inc. (hereinafter “Continental”) hereby

alleges as follows against Defendant John Doe (hereinafter “Defendant”) based

upon actual knowledge with respect to Plaintiff and Plaintiff’s acts, and upon
information and belief as to all other matters.
PARTIES

1. Plaintiff Continental Appliances, Inc. is a corporation organized
and existing under the laws of the State of California and has a principal place
of business at 660 West Lambert Road, Brea, California 92821.

2. On information and belief, Defendant John Doe is an unnafned
person or persons otherwise responsible for the creation and maintenance of the
YouTube account with username “lowesprofitsb4safety” and at least one video
hosted on YouTube and associated with that account.

JURISDICTION AND VENUE

1.  This action arises under 15 U.S.C. § 1125(a).(Sect'ion 43(a) of the

Lanham Act) and California state law. | -

2. This Court has federal question jurisdiction over Continental’s
claim arising under Section 43(a) of the Lanham Act pursuant to 28 U.S.C.
§§ 1331 and 1338. This Court also has supplemental jurisdiction over the
California statutory and commoh law claims pufsuant to 28 U.S.C. § 1367(a)
because the state law claims are so related to the federal claim that they form
part of the same case or controversy.

3. This Court has personal jurisdiction over Defendant by virtue of its
extensive, systematic and continuous contacts with California and further by
virtue of its specific contacts with California relating to the acts alleged herein.

4. Venue in this judicial district is proper under 28 U.S.C. § 1391(b).

CONTINENTAL’S PRODUCTS

5. Continental is a manufacturer of heating devices, such as space

heateré. Continental is an innovator in the field, having produced high quality
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heaters and hearth products for over 15 years, and having received at least ten
patents on its heating technologies.
6. Continental manufactures its own line of heaters, and also provides
privately labeled products for OEM customers worldwide.
DEFENDANT’S ACTIVITIES

7. On February 9, 2012, Defendant created an account on the website

YouTube (www.youtube.com), with the username “lowesprofitsb4safety.”

8. On information and belief, on that same day, Defendant upl'oaded.a
video to YouTube (hereinafter “the video”). The video, and the text captions
associated with the video, include numerbus false and disparaging remarks
relating to some of Continental’s products (hereinaftel; “the Continental
products™).

INJURY CAUSED TO CONTINENTAL

9. Defendant’s false and disparaging video and remarks continue to

be made publicly available on YouTube’s website.

10. Continental has been injured, }through at least injury to
Continental’s reputation, goodwill, and the functioning of its business, and
lessening of goodwill associated with its products, as a result of Defendant’s
false and disparaging statements and representations about the Continental
products. |

11.  Continental has been further injured in fact and has lost money as a

direct result of Defendant’s wrongful activities, at least through having to

-expend time and money to correct the misrepresentations made by Defendant

about the Continental products.

12. Continental is informed and believes, and on that basis alleges, that

Defendant’s false or misleading and disparaging statements and representations

about the Continental products have adversely affected market acceptance of the
Continental products.
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13.  Continental is informed and believes, and on that basis alleges, that
at all. times herein mentioned, Defendant knew that its statements and
representations were false, misleading, disparaging, and/or defamatory.
Nevertheless, Defendant continued to make these statements and representations
with the knowledge or intent that such conduct would damage and cause injury
to Continental. _

14.  Continental is likely to be injured, through at least each of the
injuries described above, as well as likely diversion of sales of the Continental
products to competitors, if Defendant does not immediately stop making these
false and disparaging statements and representations about the Continental
products.

FIRST CAUSE OF ACTION ,
(False Representations/Product Disparagement, 28 U.S.C. § 1125(a))

15. Continental re-alleges and incorporates by reference herein
paragraphs 1-14 of the Complaint. | |

16. Defendant has made false and misleading representations of fact in
interstate commerce through statements and representations in its YouTube
video about the nature, characteristics, and quality of the Continental products.

17.  Each of these representations constitutes a false, misleading and
disparaging representation concerning the Continental products.

18. Continental is informed and believes, and on that basis alleges, that
Defendant had actual knowledge that its statements and representations were
false and misleading. Nevertheless, Defendant continues to make these
statements and representations with the intent to déceive consumers, and lure
business away from Continental to competitors, with which Defendant is
affiliated.

19.  Continental is informed and believes, and on that basis alleges, that

a significant portion of the intended audience has been deceived or is likely to
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be deceived by Defendant’s false and misleading representations.

20. Continental is informed and believes, and on that basis alleges, that
Defendant’s false and misleading representations are material in that they are
likely to influence the purchasing decisions of customers.

21.  As a result of Defendant’s false and misleading representations

about the Continental products, Defendant has created a likelihood of injury to

Continental’s business, through at least likely diversion of sales from
Continental to Defendant and leésening of goodwill associated with
Continental’s trademarks and its products sold in connection with these
trademarks, and has otherwise competed unfairly with Continental. -

22.  Continental is informed and believes, and on that basis alleges, that

- Defendant’s acts complained of herein have caused damage in an amount to be

determined at trial and irreparable injury to Continental. These acts will result
in further damage and irreparable injury if Defendant is not restrained by this
Court from further violation of Continental’s rights, for which Continental has
no adequate remedy at law. |
SECOND CAUSE OF ACTION
(Unfair Competition, Cal. Bus. & Prof. Code § 17200, et seq.y

23. Continental re-alleges and iﬁcorporates by reference herein
paragraphs 1-22 of the Complaint.

24. By virtue of the previously described acts, Defendant has
intentionally competed unfairly with Continental in violation of California
Business and Professions Code § 17200 et seq. in that such acts were, and
continue to be, unlawful, unfair, and fraudulent.

25. By virtue of the previously .descri.bed acts, Defendant has also
intentionally competed unfairly with Continental in violation of California
Business and Professions Code § 17200 et seq. in that Defendant’s false and

disparaging statements and representations about the Continental products were,
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and continue to be, unfair, deceptive, untrue and misleading. ‘

26. The acts described herein are unlawful in that they violate Section

' 43(a) of the Lanham Act (28 U.S.C. § 1125(a)), California Business and

Professions Code § 17500 et seg., and California common law relating to
defamation and slander per se. |

27.  The acts described herein are fraudulent in that customers are likely
to be deceived or have been deceived as to. the nature, characteristics, and
qﬁality of the Continental products.

28. Continental - has been injured, through at least injury to
Continental’s reputation, goodwill, and the functioning of its business, and
lessening of goodwill associated with its trademarks and its products sold in
connection with these marks, as a result of Defendant’s false and disparaging
statements and representations about the Continental products.

29. Continental has been further injured in fact and has lost money,
through having to expend time and money to correct the misrepresentations'
made by Defendant about the Continental products.

30. By virtue of the previously described acts, Defendant has caused
damage and irreparable injury to Continental in an amount to be determined‘ at
trial. These acts will result in further damage and irreparable injury if
Defendant is not restrained from further violation of Continental’s rights, for
which Continental has no adequate remedy at law.

31. Continental is informed and believes, and on that basis alleges, that
at all times herein mentioned, Defendant knew that its statements and
representations were false and misleading, disparaging, and defamatory and that
Defendant nevertheless continued to make these statements and representations
With the knowledge or intent that such conduct would damage and cause injury
to Continental.

32. Defendant’s willful acts in violation of California Business and
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Professibns Code § 17200 et seq. constitute fraud, oppression and malice.
Accordingly, Continental is entitled to exemplary or punitive damages pursuant
to California Civil Code § 3294. |
THIRD CAUSE OF ACTION
(False Advertising, Cal. Bus. & Prof. Code § 17500 ef seq.)

33. Continental re-alleges and incorporates by reference herein

paragraphs 1-32 of the Complaint. ,
34. By virtue of the previously described acts, Defendant has

intentionally disseminated or caused to be disseminated statements and

‘representations concerning the Continental products that were false and

misleading, in violation of California Business and Professions Code § 17500 et

seq.

35. Continental is informed and believes, and on that basis alleges, that
Defendant’s previously described false and misleading statements are likely to
deceive customers as to the nature, characteristics, _and quality of the
Continental products.

36. Continental has been injured, through at ]easf injury to
Continental’s reputation, goodwill, and the functioning of its business, and
lessening of goodwill associated with its trademarks and its products sold in
connection with these marks, as a result of Defendant’s false and misleading
statements and representations about the Continental products. |

37. Continental has been further injured in fact and has lost money,
through having to expend time and money to correct the misrepresentations
made by Defendant about the Continental products.

38. By virtue of the previously described acts, Defendant has caused
damage and irreparable injury to Continental in an amount to be determined at
trial.  These acts will result in further damage and irreparable injury if

Defendant is not restrained from further violation of Continental’s rights, for
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which Continental has no adequate remedy at law.”

39. Continental is informed and believes, and on that basis alleges, that
Defendant knew or should have known, that its previously described statements
and representations were false and misleading, and that Defendant nevertheless
continued to make these statements and representatioﬁs with the intent to
deceive consumers, and lure business away from Continental to competitors
with which Defendant is affiliated.

40. Defendant’s willful acts in violation of California Business and
Professions Code § 17500 et seq. constitute fraud, oppression and malice. -
Accordingly, Continental isv' entitled to exemplary or punitive damages pursuant
to California Civil Code § 3294. |

FOURTH CAUSE OF ACTION
~ (Defamation/Slander Per Se)

41. Continental re-alleges and incorporates by reference herein
paragraphs 1-40 of the Complaint. |

42.  Since at least as early as February 9, 2012, Defendant intentionally
published or caused to be published to third parties false information regarding
Continental and the Continental products. | |

43, This false information constitutes slander per se because the false
and disparaging statements directly tend to injure Continental with respect to
Continental’s business and/or have a natural tendency to lessen Continental’s
profits. Furthermore, this false information defames Continental on its face, that
is, without the need for extrinsic evidence to explain the statement’s defamatory
nature.

44. Continental is informed and believes, and on that basis alleges, that
Defendant published or caused to be published this false information about
Continental with knowledge of its falsity or with a reckless disregard of its truth
or falsity.
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45.  Continental is informed and believes, and on that basis alleges, that
Defendant published this information with the intent to harm Continental’s
interests or with knowledge that harm to Continental’s interests inevitably
would result. ‘

46. By virtue of the previously described acts, Defendant has caused
damage and irreparable injury to Continental in an amount to be determined at
trial.

47.  Specifically, as a direct and proximate result of Defendant’s
publication of false and disparaging information about Continental and the
Continental products, Continental has suffered loss of reputation, loss of
goodwill, and has been hurt in its business, all to its general damage.

48.  As further direct and proximate result of Defendant’s publication of
false and disparaging information about Continental and the Continental
products, Continental has suffered special damages, at least including having to
expend time and money to correct the misrepresentations made by Defendant.

49. These acts will result in further damage and irreparable injury if
Defendant is not restrained from further violation of Continental’s rights, for
which Continental has no adequate remedy at law.

50. Continental is informed and believes, and on that basis alleges, that
Defendant made the above-described publications with malice, oppression, and
fraud in that Defendant intended or knew that its conduct would vex, annoy, and
injure Continental. Accordingly, Contihental is entitled to exemplary or
punitive damages pursuant to California Civil Code § 3294. |

FIFTH CAUSE OF ACTION
(Trade Libel)
51.  Continental incorporates by this reference paragraphs 1-50 of the

Complaint.

52. By virtue of Defendant’s false and misleading statements as set
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forth above, and by directly mentioning the Continental products in its YouTube
video, Defendant has engaged in the intentional disparagement of the
Continental products.

53. As a direct and proximate result of Defendant’s false and
misleading statements as set forth above and also as a direct and proximate
result of Defendant’s trade libel and intentional vdisparagemen't of the
Continental products; Continental has suffered money damages in an amount
not preséntly known, which will be proved at trial.

54. Defendant’s conduct constitutes an intentional mlsrepresentatlon
and false, defamatory statements, all with the intention of causing injury to
Continental and is oppressive, fraudulent, and malicious conduct as defined in

C_alifornia’ Civil Code § 3294.  Continental should recover, in addition to its

‘actual damages, exemplary and punitive damages according to proof.

PRAYER FOR RELIEF
WHEREFORE, Continental prays for judgment as follows:

A.  That Defendant’s false, misleading, and disparaging statements and

- representations as to the nature, characteristics and quality of the Continental

products constitute product disparagement and unfair competition under 15
U.S.C. § 1125(a). | |

B.  That Continental’s false, misleading, and disparaging statements as
to the nature, characteristics and quality of the Continental products constitute
unfair competition under California Business and Professions Code § 17200 et
seq.

C.  That Continental’s false, misleading, and disparaging statements as
to the nature, éharacteristics and quality of the Continental products constitute
false advertising under California Business and Professions Code § 17500 et
seq. |

D. That Defendant’s false and misleading statements and
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representations that Continental is knowingly selling a defective and dangerous
product constitute defamation and/or slander per se. |

E. That Defendant’s false and misleading statements and
representations that Continental is knowingly selling a defective and dangerous
product constitute trade libel. |

F. A preliminary and permanent injunction barring Defendant from
disseminatihg. in any manner any false or misleading, disparaging, or
defamatory statements about Continental and the Continental products, or
otherwise competing unfairly with Continental. |

G. That ,Défendant be ordered to pay Continental all damages that
Continental has sustained as a result of the acts complained of herein, subject to
proof at trial, and that Continental bé awarded any profits derived by Defendant
by reason of these acts, to the extent any such profits exist.

H.  That Defendant’s acts complained of herein be deemed willful and
that this case be deemed an exceptional case pursuant to 15 U.S.C. § 1117(a),
and further that Continental be entitled to treble damages pursuant to 15 U.S.C.
§ 1117(a). | |

L. That Continental be awarded exemplary damages from Defendant
pursuant to California Civil Code § 3294.

J. That Continental be awarded its costs, attorneys’ fees and expenses
in this suit pursuant to 15 U.S.C. § 1118.

K.  That Continental be awarded such other and further relief that the

Court may deem just and proper.
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Dated: j//é//ﬁ

Respectfully submitted,
KNOBBE, MARTENS, OLSON & BEAR, LLP

Wy

Mlchael K. Friedland
Lauren Keller Katzenellenbogen
Charles Duan

Attorneys for Plaintiff,
CONTINENTAL APPLIANCES INC.
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DEMAND FOR JURY TRIAL |
Plaintiff Continental Appliances, Inc., hereby demands a trial by jury as

to all triable issues in this matter.

Respectfully submitted,
KNOBBE, MARTENS, OLSON & BEAR, LLP

e ———

Dated: 2/ /6/ 2 By: [)éx—/t/\,—\ 7%

12771283

“Michael K, Friedland —
Lauren Keller Katzenellenbogen
Charles Duan

Attorneys for Plaintiff,
CONTINENTAL APPLIANCES, INC.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENT TO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY

This case has been assigned to District Judge James V. Selna and the assigned
discovery Magistrate Judge is Robert N. Block.

The case number on all documents filed with the Court should read as follows:

SACV12- 260 JVS (RNBx)

Pursuant to General Order 05-07 of the United States District Court for the Central
District of California, the Magistrate Judge has been designated to hear discovery related
motions.

All discovery related motions should be noticed on the calendar of the Magistrate Judge

NOTICE TO COUNSEL

A copy of this notice must be served with the summons and complaint on all defendants (if a removal action is
filed, a copy of this notice must be served on all plaintiffs).

Subsequent documents must be filed at the following location:

Western Division [X] Southern Division Eastern Division
312 N. Spring St., Rm. G-8 411 West Fourth St., Rm. 1-053 3470 Twelfth St., Rm. 134
Los Angeles, CA 90012 Santa Ana, CA 92701-4516 Riverside, CA 92501

Failure to file at the proper location will result in your documents being returned to you.

CV-18 (03/06) NOTICE OF ASSIGNMENT TO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY
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