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UNITED STATESDISTRICT COURT O
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. SA CV 12-1285-DOGKIX) Date: April 10, 2013

Title: PAUL VIRIYAPANTHU, ET AL v. BANK OF AMERICA, N.A.,, ET AL

PRESENT:
THE HONORABLE DAVID O. CARTER, JUDGE
Julie Barrera Not Present
Courtroom Clerk Court Reporter

ATTORNEYS PRESENT FOR PLAINTIFFS:ATTORNEYS PRESENT FOR DEFENDANTS:

NONE PRESENT NONE PRESENT

PROCEEDING (IN CHAMBERS) PRINTIFFS’ EX PARTE APPLIGATION TO MODIFY ORDER

Before the Court is Plaintiffs’ Ex Parte Amation (Dkt. 96) for an order modifying this
Court’'s March 26, 2013, Minute Order (Dkt. 93). elGourt finds this matter appropriate for decision
without oral argument. Fed.R.Civ. P. 78; Local RUi&5. After considerinfoth parties’ briefs on
the matter, the Court DENIES PRéifs’ Ex Parte Application but MODIFIES its previous order.

|. Background

The facts of this case are well known to theipa and have been summarized by this Court in
previous ordersSee, e.g., March 26, 2013, Minute Order. Inlegant part: Plaintiffs allege that
defendant Marisela Dangcil, Paulriyapanthu’s former office manager, stole checks made payable to
plaintiff Immigration West Law, Viriyapanthu’s lafirm, and deposited them into her own Bank of
America accounts, and that Bank of Americava#d the checks to be deposited without proper
verification. See Compl. (Dkt. 1 Ex. A).

On January 28, 2013, Defendant Bank of Ansergsued subpoenas to (1) Wells Fargo Bank;
(2)JP Morgan Chase Bank, N.A.; and (3)Citibank, N.A., requesting:

Any and all documents that pertain and#late to the following for the time
period from January 1, 2007 through J8ly, 2010:
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1. Paul Y. Viryapanthu, and/or

2. The Law Offices of Pauf. Viriyapanthu; and/or

3. The Law Offices of Paul Y. Viriyganthu dba Immigration Westlaw P.C.;
and/or

4. Immigration Westlaw

5. Immigration West Law

6. Immigration West Law Center

7. Emmigration West Law.

The term “All Documents” shall inclwbut not be limited to any and all:
. Statements

. Deposits

. Deposit Tickets

. Teller Transactions

. Withdrawals

. Checks drawn on the account(s)

. Signature Cards and/or other dm&unts that reflect ownership of the
account(s)”

~NOoOOoab~wWwNERE

On February 27, 2013, Plaiifis moved to quash the subp@es on the grounds that the
document requests were not reasonably calculatieddoto the discovery of admissible evidersee,
Fed. R. Civ. P. 26, and instead amount to ambyead “fishing expedition.”PI's Supp. Mem. (Dkt.

88) at 3. After a hearing ondghmatter on March 25, 2013, the Cadetlined to quash the subpoena,
finding persuasive Bank of Americsaargument that “these records eelevant to a number of possible
defenses regarding whether or na thnds were ever ‘stolen,’ includj theories that Plaintiff either
knew about Dangcil's Bank of Amiea accounts or should have et that the allegedly ‘stolen’
checks were either missing or that deposits wleeasing.” March 26, 2013, Minute Order at 3.

However, the Court did place carntdimits on the requested discovery. First, it limited the
temporal scope of the subpoenasuty 2008 through Afpr2010, the only time p@d relevant to this
lawsuit. Second, it ordered that “the namesidedtifying information of Immigration West Law’s
clients must be redactedld. at 4. Redaction was orderedcchase Plaintiff Viriyapanthu argued
persuasively that, with a client population thamsisted mainly of undocoented immigrants, “the
needless publication of the persomdibrmation of such a vulnerabpmpulation of clients could cause
them unnecessary harm and anxielgl.”at 3.

Il. The Present Ex Parte Application

After disagreements between the parties reggrthe exact meaning of this Court’s order,
Plaintiffs filed an Ex Parte Application “requesiithat the order be modified to redact all names
contained in the bank records from clients—whethlee iby checks, or by electronic funds transfer,”
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and “that the name of any individuahich [sic] made a payment to thev@irm be redacted.” PI's Ex
Parte at 4. Plaintiffs argueatthe wording of the current ordenly requires redaction on checks
made out to “Immigration West Law,” despite thetfdnat many clients must make checks payable to
“Paul Viriyapanthu” or “The LawDffices of Paul Viriyapanthu” imrder to comly with IOLTA
requirementsld. at 3. In addition, Plaintiffs argue thtt current order doest appear to require
that clients’ names be redacted from non-chedudwmnts like wire transfers or electronic payment
recordsld.

In its Opposition, Bank of America first poirdsit that Plaintiffs’ requ&t is far too broad:
Plaintiffs ask that “the name ahy individual which [sic] made a payment to the law firm be
redacted,” PI's Ex Parte at 4 (emphasis addekich would include people&ho are not Plaintiffs’
clients and possess none of thetipatar vulnerabilities that this Couidentified as the sole reason for
ordering redaction of client nameSee March 26, 2013, Minute Order &t In addition, Bank of
America suggests that a reasonable alternative tatredavould be for thigourt to allow production
of unredacted documents that &neated as “confidential” and subject to a protective order. Opp’n at
6-8. The production of unredacted documents stibjex protective order would keep the names of
Plaintiffs’ clients confidential, would eliminatesputes—Ilike the present Ex Parte Application—
regarding the redaction process, amld insure that the third-parbanks subject to subpoena do not
over- or under-redact th@roduced documentseeid.

[11. Discussion

The Court finds that Plaintiffs application appeto be both overreaching and without merit.
First, Plaintiffs’ request for aarder broadening the redactionnafmes to include “any individual
which [sic] made a paymeéto the law firm” makes very little seas For the reasons stated in the
Court’s previous Minute Order, radtion would only ever be necesséor Immigration West Law’s
clients, not for all individuals who made a paymenthe firm. Clients are the only ones whom
Plaintiffs argued are particulanyuinerable and could be harmedthg unnecessary exposure of their
identities.

Second, to the extent that Plaintiffs are @ned that the Court ordered redaction limited to
checks, leaving exposed wire tragrsf or electronic payment recorgee Pl's Ex Parte at 4, Plaintiffs
are incorrect. This Court’s order stated that patiduced records,” not just checks, “shall have the
names and identifying informatidaddresses, phone numbers) of Immigration West Law clients
redacted.” March 25, 2013, Minute Order at 3-4.

Based on the breathless and combers tone of Plaintiffs’ Ex Rée Application, and the specter
of ongoing disputes about the retlan process, it appears that the practical implementation of this
Court’'s March 25, 2013, Minute Order would éeceedingly painfulrad unproductive for all
involved. The Court was iinally sympathetic to Plaintiff Viriyapathu’s claim that the production of
any of his clients’ names mightuse them anxiety. However, theofinds that Bank of America’s
proposed alternative to redaction provides Plsiclients with a comprehensive set of equally
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effective protections: the confidert@roduction of unredacted docunis, subject to protective order
and subiject to this Court’s expli@tder that Bank of America may nontact any of Plaintiffs’ clients
in relation to this litigation withoubbtaining the Court’s peission, takes into account those clients’
particular vulnerabilities and insures that none efrihs unnecessarily atfeed by this litigation.

[11. Disposition

Accordingly, the Court DENIES Rintiffs’ Ex Parte Applicatiohand ORDERS the following:

(1) To the extent that this Court’s preus Minute Order of March 26, 2013,
required that all subpoenaed docursdrg redacted, that Order is hereby
AMENDED;

(2) Unredacted records will instead be gwoed pursuant to Bank of America’s

subpoenas. Those records will be dedrfclassified” and will be subject to
Bank of America’s Proposed Prote@i®@rder (Dkt. 97-2), which this Court
hereby GRANTS;

(3) Bank of America may not contact Plaffs’ non-party clients in relation to
this lawsuit or seek their deptisn without leave of the Court.

The Clerk shall serve a copy ofgtMinute Order on all parties.

1 In two brief sentences at the end of their Ex Partdiégipn, Plaintiffs request that, if they do not prevalil,
“Plaintiff's [sic] will file for an appeal under the Perlman excepti®®riman v. United Sates, 247 U.S. 7

(1918). Plaintiff [sic] herein requests, by ex parte application, gpstaging resolution on appeal.” PI's Ex
Parte at 4-5. That regstas DENIED. UndePerlman, “a discovery order directeat a disinterested third-

party custodian of privileged documents is immediatpigealable because the third party, presumably lacking
a sufficient stake in the proceeding, would most liketydpice the documents rather than submit to a contempt
citation.” United Statesv. Krane, 625 F.3d 568, 572 (9th Cir. 2010) (internal citations and quotations omitted).
As this Court has previously dis@esl, “checks and bank records of exattty/type at issuare not protected

by attorney-client privilege.” Ma&h 26, 2013, Minute Order at 3 (citiktarrisv. United Sates, 413 F.2d 316,
319 (9th Cir. 1969) (“the client, by writing the check whibe attorney will later cash or deposit at the bank,
has set the check afloat on a sea of strangers. . e ¢Rgck will be viewed by various employees at the bank
where it is cashed or depositedthat clearing house through which it mpass, and at his own bank to which

it will eventually return. Thus, the check is notamftdential communication, as ke consultation between
attorney and client”)Reiserer v. United Sates, 479 F.3d 1160 (9th Cir. 2007)).
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