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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES — GENERAL
Case No. SA CV 12-1502-DO@&NBXx) Date: January 7, 2012

Title: DOMINIC DINH V. CITIBANK, N.A., ET AL.

PRESENT:
THE HONORABLE DAVID O. CARTER, JUDGE
Julie Barrera N/A
CourtroomClerk CourtReporter

ATTORNEYS PRESENT FOR PLAINTIFF: ATTORNEYS PRESENT FOR DEFENDANT:

NonePresent NonePresent

PROCEEDINGS: (IN CHAMBERS): ORDER GRANTING IN PART
DEFENDANTS’ MOTION TO DISMISS AS
TO CERTAIN CLAIMS AND DENYING IN
PART

Before the Court is a Motion to $hiss (the “Motion”) filed by Defendants
Citibank, N.A. (“Citibank”) and Wells Fgo Bank (“Wells Fargo”) (collectively
“Defendants”). After reviewing the motioopposition, and reply, the Court herby
GRANTS IN PART Defendants’ Motiomal DISMISSES certain claims, but also
DENIES IN PART as to other clainis.

l. Background

On February 5, 2008, Plaintiff Dominic ith (“Plaintiff”) executed a promissory
note (“Note”) and Deed of Trust in favor Wfells Fargo. Compl. (Dkt. 1) at 119. The
Note and Deed of Trust secured Plaintiff a loathe amount of 3,200 to refinance a
property located at 5607 Wdsighland Street, Santa An@alifornia 92704. RIN (DKkt.
6) Ex. 1. The Deed of Trust securing Ptdits loan named Fidelity National Title Ins.
Co. (“Fidelity”) as trustee and We Fargo as the beneficiargl.

On May 26, 2011, First American Tteg Servicing Solutions, LLC (“First
American”), acting as an agent for Welargo, recorded a Notice of DefaiBeeRJN

! The Court finds the matter appropriate for decision without oral argument. Fed R. Civ. P. 78; L. R. 7-15
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Ex. 2. At that time, Plaintiff wa$39,380.94 behind in his payments.On June 7, 2011,
a Substitution of Trustee was recorded, stuigg First American as trustee under the
deed of trustSeeRJIN Ex. 3. On September 6, 201IrsFiAmerican recorded a Notice of
Trustee’s SaleSeeRJIN Ex. 4. On November 16, 20Hh Assignment of Deed of Trust
was recorded purportedly transferringradhts under the Deed of Trust from Wells
Fargo to Citibank as trustee for the CMLTI Trust (the “Trus$§eRJN Ex. 5. On July
26, 2012, First Americarecorded a second Notice ofubtee’s sale, setting the non-
judicial foreclosure sale date for August 20, 2082eRJN Ex. 6. On August 20, 2012,
PennyMac Corp. purchased the Property at the foreclosur&safeIN Ex. 7.
Throughout this period, Wells Fargo was #eevicer of the note and mortgage. Compl.
at 1 124.

Plaintiff alleges the following: at the terof the loan’s origination, Wells Fargo
securitized and sold Plaintiffisan to the Trust. Compl. at § 20. The Trust was created
on March 1, 2008 by the exdmn of trust agreements, alknown as Pooling Servicing
Agreements (“PSA”)Id. at § 28. Based on industry nanthe Trust likely had a closing
date of March 31, 2008d. The PSA requires all promiggootes transferred to the
Trust to have a complete chain of endorsasanplace no later than 90 days after the
Trust’'s closing datdd. at 11 30, 31. Plaintiff’'s promissory note does not contain a
complete chain of endorsements.at  32. Once Defendant’s realized the defect in the
chain of title resulting from the impropsecuritization, Defendants implemented a
scheme to falsify and backdate documeldttsat 9 35. Employees of Citibank, acting as
what is commonly known as robo-signers, falsghimed to be agents of Wells Fargo so
that they could assign the Noteaye later to Trust’'s Closing Datel. at § 36.

In addition, Plaintiff alleges: Rintiff became deliquent due to the
recommendation of the loan servicer, WellsgeaMWhen Plaintiff contacted the servicer
to inquire about getting a loan modification under the Making Home Affordable
(“HAMP”) loan modification progren, they were told by the sacer to miss their next
two payments and then applg. at § 50. However two months delinquency was not a
requirement to qualify for HAMP and the seer was only interested in earning more
fees off of Plaintiff's defaultld. at 1 50, 51. Once Plaintiff was two months behind,
Defendant Wells Fargo faildd put Plaintiff into a lan modification agreemend. at |
53.
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Plaintiff fled a Complaint on Septemh#0, 2012, alleging seven causes of action
for: (1) declaratory relief; (2)egligence; (3) violation of thhelping families save their
homes act of 2009; (5) wrongful foreclosureldo set aside trustee’s sale; (6) violation
of 15 U.S.C. 1641(g and (7) quiet titteSeeCompl. (Dkt. 1).

Thereafter, Defendants filed the present Motion to Dismiss.
Il. Legal Standard

Under Federal Rule of Civil Procedut2(b)(6), a complaint must be dismissed
when a plaintiff's allegations fail to set foréhset of facts which, if true, would entitle the
complainant to relieBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007Ashcroft v.
Igbal, 556 U.S. 662, 679 (2009) (holding that airtl must be facially plausible in order
to survive a motion to dismiss). The pleadings must raise the right to relief beyond the
speculative level; a plaintifhust provide “more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will notdedmbly 550 U.S.
at 555(citing Papasan v. Allaind78 U.S. 265, 286.986)). On a motioto dismiss, this
court accepts as true a plaffisi well-pled factual allegatins and construes all factual
inferences in the light mo&ivorable to the plaintifivanzarek v. St. Paul Fire & Marine
Ins. Co, 519 F.3d 1025, 103®th Cir. 2008). The court is naequired to accept as true
legal conclusions couched as factual allegatilmisl, 556 U.S. at 678.

In evaluating a Rule 12(b)(6) motion, review is ordinarily limited to the contents
of the complaint and material prapesubmitted with the complain€legg v. Cult
Awareness NetworH 8 F.3d 752, 754 (9th Cir. 1994jal Roach Studios, Inc. v. Richard
Feiner & Co., Inc, 896 F.2d 1542, 1555 n.19 (9thrC1990). Under the incorporation by
reference doctrine, the court may also comsatbcuments “whose contents are alleged in
a complaint and whose autlieity no party questions, but which are not physically
attached to the pleading8ranch v. Tunnell14 F.3d 449, 45@®th Cir. 1994)poverruled
on other grounds b$07 F.3d 1119, 112(®th Cir. 2002).

A motion to dismiss under Rule 12(b)@n not be granted based upon an
affirmative defense unlessah“defense raises no disputed issues of f&udtt v.
Kuhlmann 746 F.2d 1377, 1378 (9th Cir. 198Bnr example, a motion to dismiss may
be granted based on an affirmative dedankere the allegations a complaint are
contradicted by matters propgsubject to judicial noticdbaniels-Hall v. Nat'| Educ.



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No. SA CV 12-1502-DO@&NBX) Date: January 7, 2012
Page 4

Ass’'n 629 F.3d 992, 998 (9th CR010). In addition, a motioto dismiss may be granted
based upon an affirmative dee where the complaint’s ailations, with all inferences
drawn in Plaintiff's favor, nonetheless shtivat the affirmative defense “is apparent on
the face of the complaintSee Von Saher v. Norton imMuseum of Art at Pasadena
592 F.3d 954, 969 (9th Cir. 2010).

Additionally, Federal Rule dtvidence 201 alles the court to take judicial notice
of certain items without converting the motion to dismiss into one for summary
judgmentBarron v. Reich13 F.3d 1370, 1377 (9th1ICL994). The court may take
judicial notice of facts “not subject to resmble dispute” because they are either: “(1)
generally known within the territorial jurisdiction of the trial court or (2) capable of
accurate and ready determioatiby resort to sources wleaccuracy cannot reasonably
be questioned.” Fed. R. Evid. 2GEe alsd_ee v City of Los Angele®250 F.3d 668, 689
(9th Cir. 2001) (noting that the court may taudicial notice of undisputed “matters of
public record”),overruled on other groundsy 307 F.3d 1119, 1125-26 (9th Cir. 2002).
The court may disregard allegations in aptaint that are contradicted by matters
properly subject to judicial notic®aniels-Hall v. Nat’l Educ. Ass;r1629 F.3d 992, 998
(9th Cir. 2010).

Dismissal without leave to amend is apmiate only when the court is satisfied
that the deficiencies in éhcomplaint could not possybbe cured by amendmedackson
v. Carey 353 F.3d 750, 758 (9th Cir. 2008ppez v. Smiti203 F.3d 11221127 (9th
Cir. 2000) (holding that disissal with leave to amend should be granted even if no
request to amend was made). Rule 15(a)(#)@fFederal Rules of Civil Procedure states
that leave to amend should be freely gits@hen justice so requires.” This policy is
applied with “extreme liberality.Morongo Band of Mission Indians v. Rp883 F.2d
1074, 1079 (9tiCir. 1990).

lll.  Discussion
a. Violation of the Poding Service Agreement
The gravamen of Plaintiffsomplaint is that Defendanfailed to comply with the
terms of the PSA for Trust into which Plaffis Note was transferred. Specifically,

Plaintiff alleges that Defendants transfertied Note past the Trust’s closing date, and
thereby failed to effectuate a valid transdenll. Therefore, according to Plaintiff,
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Citibank, as trustee for the Trust, is naiRtiff's true creditorand has no right in the
debt obligation secured by Ri&iff's real property. Plainti does not allege that there
never was an assignment of the Deed ofTto the Trust; he only claims that the
assignment was not timely as required i/ Thust's PSA. These allegations form the
basis for Plaintiff's Declaratory Relief, FD@PWrongful Foreclosure, and Quiet Title
causes of action.

Plaintiff's argument fails, as this Cduas well as numerous others, have
addressed and rejected similar arguments. Recentcliaughlin v. Wells Fargo Bank
N.A., this Court held that tthe extent the plaintiff basdwr claims on the theory that
defendant allegedly failed to comply witretkerms of a PSA, plaintiff “does not have
standing to challenge the assignment on the basis of violations of the PSA.” 2012 U.S.
Dist. LEXIS 170826, *45 (C.D. Cal. 2012)See also Almutarreb v. Bank of New York
Trust 2012 U.S. Dist. LEXIS 1372023 (N.D. Cal. 2012) (“[B]ecause [p]laintiffs were
not parties to the PSA, they lack standingltallenge the validity of the securitization
process, including whether the loan transiccurred outside the temporal bounds
prescribed by the PSA.”Junger v. Bank of Am., N,£012 U.S. DistLEXIS 23917, *3
(C.D. Cal. 2012) (finding that “plaintiff lackstanding to challenge the process by which
his mortgage was (or was not) securitizedduse he is not a party to the PSASgmi v.
Wells Fargo Bank2012 U.S. Dist. LEXIS 38466, *5{.D. Cal. 2012) (rejecting claim
“that Wells Fargo failed to transfer or assiga tiote or Deed of Tst to the Securitized
Trust by the ‘closing date’ and that therefpiunder the PSA, any alleged assignment
beyond the specified closing date’ isdbbecause plaintiff lacks standinddascos v.

Fed. Home Loan Mortg. Corp2011 U.S. Dist. LEXIS 868 (C.D. Cal. 2011) (“To the
extent [p]laintiff challenges #hsecuritization of his lodmecause Freddie Mac failed to
comply with the terra of its securitization agreemefp]laintiff has no standing to
challenge the validity of the sattization of the loan as he is not an investor of the loan
trust.”).

Plaintiff cites several cases as supporttfi@ proposition that he has standing to
challenge Citibank’s foreclosurelowever, these cases faildaplain how plaintiffs have
standing to challenge the termsaofrust’s securitization agreemefiSee Almutarreb
2012 WL 437310 at *2 (“The Got does not find the minority cases that have held the

2 See, e.g., Vogan v. Wells Fargo Bank, N281,1 U.S. Dist. LEXIS 132944 (E.D. Cal. 2011) (finding that tender
not required when challenging foreclosure sale based on foreclosing party’s lack of starefivig)rri v. Suntrust
Mortg., Inc, 2011 U.S. Dist. LEXIS 144442 (N.D. Cal. 2011).
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contrary persuasive, as they fail to explaow plaintiffs have standing to challenge the
terms of securitization agreements.”).

Furthermore, “[e]ven if Rintiff[] [was] right that[his] loan was not timely
transferred to the trust, that does not meahttie owner of the note and deed of trust
could not therefore foreclosezrazier v. Aegis Wholesale Coy2011 U.S. Dist. LEXIS
145210, *5 (N.D. Cal. 2011). “That would simply mean tthat loan was rtqut into the
trust (.e., the investment vehicle)ld. “It does not necessarily affect the trustee’s
authority set forth in thdeed and assignment documentitiate foreclosure.id.
Therefore, Plaintiff’'s argument about theA&oes not affect {fibank’s authority to
initiate foreclosure, as spéied in the Deed of Trusgfter Plaintiff's default.

Accordingly, because Plaiffts PSA violation fals as a matter of law, Plaintiff's
have failed to state a claim for Declargt&elief, FDCPA, Wrongful Foreclosure, and
Quiet Title. The Court therefore GRAS Defendants’ Motion and DISMISSES
WITHOUT PREJUDICE Plaintiff's DeclaratgrRelief claim, FDCR claim, Wrongful
Foreclosure claim, and Quiet Title clafm.

b. Negligence

The elements of negligence include dudseach of duty, proximate cause, and
damagesBerkley v. Dowdsl52 Cal.App.4th 518, 526 (2007 o determine the scope of
a duty, a court’s considerations include “tbeeseeability of harm to the plaintiff, the
degree of certainty that the plaintiff sutée injury, the closeness of the connection
between the defendant's conduct and the irguffered, the moral blame attached to the
defendant's conduct, the poliof/preventing future harm, thextent of the burden to the
defendant and consequences to the commaohitpposing a duty to exercise care with
resulting liability for breach, and the availability, cost, anelptence of insurance for
the risk involved."Kentucky Fried Chicken of Calnc. v. Superior Courtl4 Cal.4th
814, 820 (1997);ex alscEric M. v. Cajon Valley Union Sch. Disf.74 Cal.App.4th 285,
293 (2009). Furthermore, negligence requires that the breach b ‘fa exercise the
degree of care in a given situation that a reasonable person under similar circumstances
would employ to protect others from harrity of Santa Barbara. Superior Court of
Santa Barbara Cnty41 Cal. 4th 747, 754 (2007).

3 Plaintiff may amend complaint to assert these causes action but the complaint may not rely in any way on their
PSA argument.
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I. Wells Fargo did not owea duty to Plaintiff

Plaintiff alleges Wells Fargo owes Riaff a duty of care because of their
“unconventional refgonship” with Plaintiff. Oppn. (Dkt8) 17. Plaintiff's allegation is
based on Wells Fargo, going “beyond its rol@adent lender and loan servicer to offer
an opportunity to” Plaintf for loan modificationld.

This Court has recently hejdst the opposite. “Plairitis interpretation of loan
modifications as outside the activities at@ventional money lender is inaccurate as
‘InNJumerous cases have characterized a hoadification as a traditional money lending
activity.” Alvarado v. Aurora Loan Services, L2012 U.S. Dist. LEXIS 135637, *16
(C.D. Cal. 2012) (quotin&ettle v. World Sav. Bank, F.S.B012 U.S. Dist. LEXIS 4215,
(C.D. Cal. 2012)); se also Johnston v. Ally Fin. InR011 U.S. Dist. LEXIS 83298, *10
(S.D. Cal. 2011) (“In addition, loan modificafi is an activity that is ‘intimately tied to
Defendant's lending role.”)ub see Ansanelli v. JP Morgn Chase Bank, N.A2011
U.S. Dist. LEXIS 32350 (N.D. Cal. 2011)Y&t the complaint alleges that defendant
went beyond its role as a silent lended é0an servicer tofter an opportunity to
plaintiffs for loan modification and to engaggth them concerninghe trial period plan.
Contrary to defendant, this is precisddgyond the domain of a usual money’™).

As in Alvaradq “this Court finds persuasivedttases holding that offering loan
modifications is sufficiently e@wined with money Ieding so as to be considered within
the scope of typical money lending actiwtie2012 U.S. DistLEXIS 135637 at*16.
“The conventional-moneylender test shall bH#isignt to determine tére is not duty of
care owed in servicing Plaintiff's mgage loan and loan modificatiord. As Plaintiff
is unable to establish a duty, it is unnecgssadiscuss the elements of breach,
causation, and damages.

Additionally, as the insufficiezy is legal in nature, Plaintiff will not be able to
plead any facts that would cure the defadhe claim. Thus, the Court finds it is
appropriate to GRANT Defendantglotion and DISMISS WITH PREJUDICE
Plaintiff's negligence clan against Wells Fargo.
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ii. Citibank did not owe a duty to Plaintiff

Plaintiff also contends that Citibank owBthintiff a duty of care based on their
“unconventional relatinship” with Plaintiff. Oppn. at 17. Plaintiff's argues that
Citibank’s role is not “conventional” becauSdibank is acting as a trustee for the trust
and not the original lender who laathor servicedPlaintiff's loan.Id. Plaintiff claims
that Citibank breached its duty care to Plaintiff when itlirected First American to
declare default and initiate foreclos against Plairfii Compl. at 86.

These allegations are insufficient to éétsh a special relationship or special
circumstances necessary torqeel the Court to deviate from the general rule, which is
that lenders and servicers do pate a duty of care to borroweidymark v. Heart Fed.
Savings & Loan Assn231 Cal.App.3d 1089, 1096 (199P)aintiff fails to allege any
facts that would infer that Citibank was actemga anything other than a mere lender of
money. Citibank’s role as trustee for the Trust does not create a duty towards Plaintiff.
Citibank merely foreclosed on Plaintiff aftetaintiff defaulted, acting as allowed in the
Deed of Trust.

As Plaintiff is unable to establish a duty, the cause of action for negligence against
Citibank is DISMISSED WITH PREJUDICE.

c. TILA Violations

Defendants contend that Plaintiff's TIL&\aim fails because it is not adequately
pled with respect to showing actual damagjes statute is not applicable, and the statute
applies only to creditors, not trustees. However, the Court finds Defendants’ contention
that TILA requires a showing of actualrdages as incorrect. Furthermore, the Court
finds that the statute is applicable applies to Citibank as alleged by Plaintiff.

I.  Plaintiff alleges sufficient factsto adequately plead a claim for
TILA violations

Section 1641 of Title 15 of the UndeStates Code, Subsection (g), titled
“Liability of Assignees,” requires that whem entity purchases or is assigned the
beneficial interest in a loawor property, it must notify #aborrower in writing within 30
days of when the loan isamsferred. 15 U.S.C. § 15641(g). Subsection (g) applies only to
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the “new owner or assignee of the debt” &si$ the particular information that the
assignee’s notice must contalid. Section 1640 of Title 16f the United States Code
authorizes a civil action for violations of @®n 1641 for: (1) actual damages, or (2)
statutory damages that may include (a) damagal to twice the amount of any finance
charge, or (b) for a credit traaction secured by real propean amount not less than
$400 and not greater th&4,000. 15 U.£. § 1640(a).

Defendants argue that Plaintiff fails tilege that he suffered any actual damages
as a result of Defendants’ TILA violatioasd therefore Plaintiff’'s TILA claim fails.
Mot. (Dkt. 5) 14. Defendants’ argument is incorrect.

The right of a TILA plaintiff to recovestatutory damages dar Section 1641(g)
is established by the plain language of tla¢usé and is irrespective of whether a plaintiff
can prove actual damages. 15 U.S.C. § 1640(&8§@ns Buick Pontiac GMC, Inc. v.
Nigh, 543 U.S. 50, 50-56 (explaining that TIlalows “for the recovery of actual
damages in addition to statutory damagesjtle v. Eldrige Auto Sales, In@1 F.3d
797, 800 (6th Cir. 1996) (“A plaintiff in AILA case need not prove that he or she
suffered actual monetary damages in otdegecover the statutory damages and
attorney’s fees.”)in re Whitley 772 F.2d 815, 817 (11thiCiL985) (for TILA violations,
“statutory civil penalties must imposed . . . regardless ottdistrict court’s belief that
no actual damages resulted or that the violation is de minirvialljes v. Sky Banib91
F.3d 152, 157 (3rd €i2009) (“The Act, therefore, provides for different forms of
compensatory damages — actual damagdsru 1640(a)(1), and statutory damages for
individuals under 8§ 1640(a){2)”). Defendants cite only one published case to the
contrary.See Che v. Aurora Loan Services, |.B&7 F.Supp.2d 1205 (C.D. Cal. 2012).
The remainder of Defendants @tare unpublished cases that @tedecision itself
relies on. This Court does not fi@hepersuasive in light of the extensive authority
holding otherwise.

Defendant Citibank also cantds in its Reply, withdwany supporting authority,
that 15 U.S.C. 1641(g) only applies to credit@nd not trustees. Defendant is mistaken.
While the Court ifGuerrero v. Citi Resiential Lending, In¢.did hold that TILA does
not apply to the trustee of a deed of trwsder California law, it did not hold that
1641(g) does not apply to trustees in gah€009 U.S. Dist. LEXIS 34415, *4 (E.D.

Cal. 2009). Rather, “[t]he trustee of a deédrust is exempt fnm TILA because of its
limited role under California law, but thererie analogous reason to exempt other types
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of trustees from TILA'’s provisionsVogan 2011 U.S. Dist. LEXIS at *11. “Exempting
all trustees from TILAvould permit trusts acatg as lenders to completely evade TILA’s
provisions.” Id. at *12. A trustee for a mortgabacked security, sues Citibank in this
instance, can be held liable for violations of TIL%ee Id'

Plaintiff alleges he did not receive tisclosures required by TILA when the
beneficial interest of his loan was assigihe Defendant Citibankn November 16, 2011.
Compl. (Dkt. 1) at  125. This allegationsigfficient to state a claim entitled to relief
under TILA. 15 U.S.C. § 1641(g). Therefotke Court DENIES th Motion to Dismiss
the TILA violation claim against Citibank.

d. Tender

While the foregoing analysis provide=sasons to dismiss Plaintiff's claims
attacking the non-judicial foreclosure salge Court notes that Defendants’ tender
argument does not itself preclude Plaintiff'srfr raising viable clans in their amended
complaint. “[T]he tender rule is not abstduand a tender may not be required where it is
inequitable to do so.3acchi v. Mortgage Ele®kegistration Sys., In2011 WL
2533029, at *10 (C.D. Cal. 2011) (citi@nofrio v. Rice55 Cal.App.4th 413, 424
(1997)). “Also, if the action attacks the valididy the underlyinglebt, a tender is not
required since it would constitute an affirmative of the debndfrio, 55 Cal.App.4th at
413.

V. Disposition
For the foregoing reasons, the GoOBRANTS Defendants’ Motion and

DISMISSES WITHOUT PREJUDICE Plaintiff'declaratory relief claim, wrongful
foreclosure claim, and quiet title claim.

* Defendant also argues that Section 1641(g) is not applicable in this situation because the transfer to Citibank took
place some time before the statute went into effect. Mot. (Dkt. 5) 14. Defendagd #rgtithe statute is not

retroactive, and therefore it is not applicalide. However, Defendant provides no support for the contention that the
loan was transferred to Citibank prior to the statutslréng effective. The only document at this time that

indicates the transfer to Citibank is the Assignmemexd of Trust which is dated November 10, 2011, and

recorded November 16, 2018eeRJN (Dkt. 6) Ex. 5. This is the same tiperiod that Plaintiff alleges the transfer

took place, and thus, the TILA violatis took place. Due to Defendants’ umfioled claim and taking all inferences

in Plaintiff's favor at this stge, Defendants’ argument fails.
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The Court GRANTS Defendants’ Moticand DISMISSES WITH PREJUDICE
Plaintiff's negligence claim.

The Court DENIES Defendants’ Motion Rismiss Plaintiff's TILA claim.
Plaintiff shall file an amended complaiiftat all, on or befee January 18, 2012.

The Clerk shall serve a copy of this minateer on counsel for all parties in this
action.
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