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Present: The Honorable DOLLY M. GEE, UNITED STATES DISTRICT JUDGE
VALENCIA VALLERY NOT REPORTED
Deputy Clerk Court Reporter
Attorneys Present for Plaintiff(s) Attorneys Present for Defendant(s)
None Present None Present

Proceedings: IN CHAMBERS—ORDER REDEFENDANT’S MOTION TO DISMISS
[DOC. # 16]

This matter is before the Court on the Motion to Dismiss filed by Defendant United
States of America [Doc. # 16], originally set for hearing on February 15, 2013. The Court took
the Motion under submission because it deemeiititeon appropriate for decision without oral
argument. Fed. R. Civ. P. 78(b); C.D. Cal. L.R. 7-15. For the reasons set forth below, the
Motion to Dismiss iISSRANTED.

l.
FACTUAL AND PROCEDUR AL BACKGROUND

Plaintiff, Jose Antonio Franco Gonzalez,ainative and citizen of Mexico who suffers
from “moderate mental retardation” and functidasthe cognitive level of a child between two
and five years old.” (Compl. 11 6-7.) OnrA@d6, 2004, Plaintiff was raested and, on August
10, 2004, he pleaded guilty to assault witheadly weapon (non-firearm) under Cal. Penal.
Code § 245(a)(1).1d. 1 9; Opp’n to Mot. tdismiss, Ex. B.) He wasentenced to 365 days in
jail, although his seehce was later amendadnc pro tundo 364 days. (Compl. 1 9.)

On April 12, 2005, Plaintiff was transfedefrom criminal custody to immigration
custody pursuant to 8 U.S.C.1826(a), the general detentioropision of the Immigration and
Nationality Act which authorizes detention afliens pending their removal proceedings.
(Compl. 11 10-11.) On May 23, 200&,psychiatrist with the Digion of Immigration Health
Services evaluated Plaintiff and determined tleatlid not understand the nature of his removal
proceedings. I4. at 1 12.) On June 6, 2005, an Immaigyn Judge ordered the administrative
closure of Plaintiff's proceedingdue to his incompetencyld(at  13.)

Plaintiff remained in the custody of Imgnation and Customs Enforcement (“ICE”), a
division of the Department of Homeland Setu (“‘DHS”), even after his immigration
proceedings were administratively close@n December 30, 2009, the DHS moved to “re-
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calendar” Plaintiff’'s removal proceedings, ending greriod of administrative closure. (Compl.

1 21.) Plaintiff remained in detention while his reinstated removal proceedings progressed and,
on March 26, 2010, after nearly fiyears in immigration custody, tided a petition for a writ

of habeas corpus seeking nondiscretionary release or a bomgheadetermine if continued
detention was justified. Id. at T 25.) On March 31, 2010,aitiff was released from ICE
custody without explanation and placed in the Intensive Supervision Appearance Program
(“ISAP”), which imposed various restrictions on his mobilityd. @t 1 26, Ex. I.) Plaintiff was
released from ISAP on @bout August 15, 2011ld( at T 27.)

On September 14, 2010, Plaintiff, for the first time, conceded inadmisstbi{iGompl.
1 28.) His removal proceedings remain pendirigving exhausted his administrative remedies,
Plaintiff lodged a Complaint in this Counh November 2, 2012, seeking money damages for
false imprisonment, abuse of pess, and intentional inflictionf emotional distress under the
Federal Tort Claims Act (“FTCA”), 28 3.C. 88§ 28 U.S.C. 88 1346(b) and 2671-2680.

Il.
LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(1) alkofor dismissal of a complaint for lack of
subject matter jurisdictioh. A facial attack on jurisdiction asserts that the allegations in a
complaint are insufficient to invoke federal gdiction, whereas a factual attack disputes the
truth of the allegations that wouldhetrwise confer federal jurisdictiorSafe Air for Everyone v.
Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004). Defendanmgs a facial ahck on jurisdiction,
because it argues that the allegations in the G@nannot give rise to suit under the FTCA.
In resolving a facial challenge to jurisdictiadhg Court accepts the allegations of the Complaint
as true and draws all reasonable liafees in favor of Plaintiff. SeeDoe v. Holy Sees57 F.3d
1066, 1073 (9th Cir. 2009pér curian) (citing Wolfe v. Strankmar892 F.3d 358, 362 (9th Cir.
2004)),cert. denied130 S. Ct. 3497, 177 L. Ed. 2d 1089 (2010)).

! Plaintiff was charged as inadmissible for entry without inspection, under 8 U.S.C. § 18)8&]&)(1),
and for conviction of a crime involving moral turpitude (“CIMT"), under 8 U.S.C. § 1182(a)(2)(A)(i)(I). (Mot. at
Ex. 1)

2 Defendant also argues that the Complaint failstate a claim for abuse of process or intentional
infliction of emotional distress under Fed. R. Civ. P. 12(b)(6). The Court need not addrestathesbecause it
finds, as discussed below, that it lacks subject matter jurisdiction over the action.
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DISCUSSION
A. Voluntary Dismissal of Claims

In his Opposition to the Motion, Plaintiff “agreé&s the dismissal, without prejudice, of
his abuse of process and intentional inflictioihemotional distress claims.” (Opp'n at 1.)
Defendant objects to voluntary dismissal on thmugd that it is not permitted under the Federal
Rules of Civil Procedure. Defendant is correct. Fed. R. Civ. P. 41(a) permits the voluntary
dismissal of all claims againatparty, but it does not encompaisse dismissal of some, but not
all, claims against a partySee General Signal Corp. v. MCI Telecomm’'ns Cdi$.F.3d 1500,
1513 (9th Cir. 1995) (“[W]e have held that Rule 15, not Rule 41, governs the situation when a
party dismisses some, but nok aif its claims.”) (citingEthridge v. Harbor House Restaurant
861 F.2d 1389, 1392 (9th Cir. 1988)$ccordingly, if Plaintiff wishedo withdraw certain of the
claims stated in the Complaint, he may stw by seeking leave to amend under Rule 15 or
through a joint stip@tion. In the absence of any suchtim or stipulation, the Court considers
Defendant’s arguments for dismissal wigispect to all three claims for relief.

B. Subject Matter Jurisdiction

The FTCA waives the government’'s immunitysuits “for money damages . . . for .
personal injury . . . caused by the negligemvosngful act or omission of any employee of the
Government while acting within the scope of biffice or employment.”28 U.S.C. § 1346(b).
This waiver of immunity is not absolute, bather it is limited by numerous exemptiorsee28
U.S.C. § 1680.S. v. Gaubert499 U.S. 315, 322, 111 S. Ct. 1267, 1273, 113 L. Ed. 2d 335
(1991). Defendant argues that the Court lacikgext matter jurisdictiomver Plaintiff's claims
because they are barred by at iesee of the following provisionsf the FTCA: (1) the due care
exception, 28 U.S.C. § 2680(a); (g intentional tort exception, 28 U.S.C. § 2680(h); (3) the
statute of limitations, 28 U.S.& 2401(b); and (4) the contractexclusion, 28 U.S.C. § 2671.
See Sheridan v. U,3187 U.S. 392, 398, 108 S. Ct. 2449524101 L. Ed. 2d 352 (1988) (noting
that the FTCA’s “broad grant of jurisdictiondoes not apply to clais arising out of the
exceptions set forth in Section 2680). Plaintdars the initial burden of persuading the Court
that it has subject matterrjsdiction under the FTCA’s gerad waiver of immunity. Prescott v.
United States973 F.2d 696, 701 (9th Cir. 1992).
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1. The Due Care Exception

Section 2680(a) of the FTCA exersghe Government from liability for

[a]ny claim based upon an act or onessiof an employee of the Government,
exercising due care, in the executionaoktatute or regulation, whether or not
such statute or regulatidre valid, or based upon theeggise or performance or

the failure to exercise or perform a dig@eary function or duty on the part of a
federal agency or an employee of the Government, whether or not the discretion
involved be abused.

This section contains two clauses, only one oictviis at issue here. Bendant raises the “due
care” exception, which “deals with acts or osmgs of government employees, exercising due
care in carrying out statutes ogtdations whether valid or notDalehite v. United State846
U.S. 15, 33, 73 S. Ct. 956, 966, 97 L. Ed. 1427 (1953).

The “due care” exception “prevents the Unittdtes from being helliable for actions
of its officers undertaken while reasonably executing the mandatestatute."Welch v. United
States 409 F.3d 646, 651 (4th Cir. 2005).0 determine whether the due care exception bars a
claim, courts apply a two-part testVelch 409 F.3d at 65%ee also Crumpton v. Stors® F.3d
1400, 1403 (D.C. Cir. 1995). Courts first examinén&ther the statute oegulation in question
specifically proscribes a course aftion for an officer to follow.” Welch 409 F.3d at 652.
Where the statute does require a mandatory cairaetion, sovereign immunity has not been
waived if “the officer exercised due care in éulling the dictates of #t statute or regulatior.”
Id.

Plaintiff's claims arise oubf his prolonged detention muant to 8 U.S.C. § 1226.
(Compl. T 11.) Defendant asserts that Pltintas detained pursuant to Section 1226(c), which
mandates detention of any alien who is “inghible by reason of having committed any offense
covered in [8 U.S.C. § 1182(a)(2)].” If Defendastcorrect in its charaerization of Plaintiff's
detention, the Complaint is barralisent a showing that Defendaritefd to exercise due care in
carrying out thistatutory mandate.

% The “discretionary function” exception, which Defentidoes not raise, bars claims for actions carried
out pursuant to statutes or regulations that require the exercise of discretion involving “political, social, or economic
judgments.” See Berkovitz by Berkovitz v. United Stad&6 U.S. 531, 539, 108 S. Ct. 1954, 1960, 100 L. Ed. 2d
531 (1988). The Court need not address whether the discretionary function exception applies here.

CV-90 CIVIL MINUTES—GENERAL Initials of Deputy Clerk vv



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES—GENERAL

Case No. CV-12-01912 DMG (DTBX) Date March 11, 2013

Title Jose Antonio Franco Gonzalez v. United States of America Page 5o0f11

Under 8 U.S.C. § 1226(a), “an alien mayareested and detained pending a decision on
whether the alien is to be removed from the UWhi&tates.” That Sectiofurther provides that
the Attorney General “may contie to detain the arrested alier may release the alien on bond,
except where the alien’s @ation is mandatory und&ection 1226(c).” IMatter of Joseph22
I&N Dec. 799, 800 (BIA 1999), the Board of Immigration Appeals held that an alien is “properly
included in a mandatory detention category “omlyen an Immigration Judge is convinced that
the Service is substantially unlikely to establishthat merits hearing, the charge or charges that
subject the alien to maatory detention.”

Josephthus accords substantial deference to Difers who initially determine that
mandatory detention is appropriatdéosephalso endorses the concept, however, that detention
becomes mandatory only after determination byiramigration Judge that the Government is
“substantially unlikely toestablish” that Se¢ion 1226(c) applies.Joseph 22 I&N Dec. at 805
(“the very purpose of theegulation . . . is to jvide an alien, such dke respondent, with the
opportunity to offer evidence dnlegal authority onthe question whethethe Service has
properly included him withira category that is subjeéd mandatory detention.”)see also
Demore v. Kim538 U.S. 510, 514, 123 S. Ct. 1708, 172685 L. Ed. 2d 724 (2003) (“In
conceding that he was depor@btespondent forwent a heariagwhich he would have been
entitled to raise any nonfrivolous argument avdéato demonstrate thdite was not properly
included in a mandatory detention categorysge also8 C.F.R. 8§ 1003.19(h)(2)(ii) (allowing
for redetermination of a mandatory detentfinding by an Immigration Judge).

Here, Plaintiff was placed in immigrationtdetion after pleading guilty to Cal. Penal
Code § 245(a)(1), but he never attended a hgdvefore an Immigration Judge to determine
whether his detention was mandatory underi@edi226(c). (Compl. 11 13, 14.) Thus, he had
no opportunity to presénevidence or argument that leas not properly included in the
mandatory detention category and his detention never became “mandatory” under Section
1226(c)? See Demore538 U.S. at 514. The officer whoftiaily determined that Plaintiff was
subject to mandatory detention (if any sucledaination ever occurred) was thus not acting
pursuant to a statutory mandat8ee Welch409 F.3d at 652 (due reaexception applies only
where “the statute or regulation in question spealify proscribes [sic] aourse of action for an

* To the extent that Plaintiff was required to requekisephhearing to challenge his detention, his
detention ceased to be reasonable when it became prolonged without any bondhed#nigrgresolution of his
proceedings.See Demoreb38 U.S. at 529 asas-Castrillon v. Dep’'t of Homeland Securigs F.3d 942, 951 (9th
Cir. 2008) (noting that mandatory detion is authorized onlgis long as removal preedings are “expeditious”).

CV-90 CIVIL MINUTES—GENERAL Initials of Deputy Clerk vv



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES—GENERAL

Case No. CV-12-01912 DMG (DTBX) Date March 11, 2013

Title Jose Antonio Franco Gonzalez v. United States of America Page 6o0f11

officer to follow”). Instead, that officer mudtave exercised discretion in determining that
Plaintiff's conviction was ondescribed in Section 1226(&).

Because Plaintiff's detention was not the hesdi a statutorily prescribed course of
action, the Court finds that Pidiff’'s claims are not barreby the due care exception.

2. The Intentional Tort Exception

Section 2680(h) of the FTCA provides that the Government is not liable for

Any claim arising out of assault, baife false imprisonment, false arrest,
malicious prosecution, abuse of process,|lisnder, misrepresentation, deceit,
or interference with contract right$rovided That, with regard to acts or
omissions of investigative or law enforcement officers of the United States
Government, the provisions of this chapaad section 1346(b) of this title shall
apply to any claim arising, on or after ttate of the enactment of this proviso,
out of assault, battery, I&® imprisonment, false ast abuse of process, or
malicious prosecution.

The FTCA defines “investigative or law enforcement officer” as “any officer of the United States
who is empowered by law to execute searchesseize evidence, or to make arrests for
violations of Federal law."1d.

The Ninth Circuit has held that judgesdaattorneys are not “investigative or law
enforcement officers” within the meaning of Sent2680(h) when acting in their usual capacity.
See Cao v. United Stateks6 Fed. App’x 48, 50 (9th CiNov. 29, 2005) (immigration judge
and INS attorneys were not investigative or kwforcement officers absent a specific showing
that they acted in noadjudicatory role)see also Arnsberg v. United Statés7 F.2d 971, 978
n.5 (9th Cir. 1985) (“[W]hen acting adjudicatively. . a judge or magistrate is not within the
purview of § 2680(h).”). IrBims v. United Stateslo. CV 07-02082, 2008 WL 4813827 (E.D.
Cal. Oct. 29, 2008), the courtldahat, while immigration officexr who are empowered to make
arrests and execute warrants are “law amorent” under Section 2680Q( attorneys for the
DHS are not so-authorized and therefore aresabject to intentinal tort actions.

® This conclusion is consistent with the court’s holdingMelch There, mandatory detention was not
imposed until after the plaintiff was deemed degaedor an offense covered in Section 1226{&)elch 409 F.3d
at 649. The court acknowledged that “[o]Jnce Welch was deemed deportable, tH8d&'S load no discretion in
their actions. The decision to detain him was statutorily required.” The same cannot be saikldrerB|aintiff
never conceded that his conviction rendered him inadmissible under Section 1182(a)(2) andgrationrdudge
determined that mandatory detention was appropriate.
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On its face, the Complaint appears toliemge only the actionsf Immigration Judges
and DHS attorneys. (Compl. | 42 (“Defendant miid have the lawful privilege to detain Mr.
Franco after the administrative closure of t@moval proceedings.”)i 42 (“Defendant falsely
and unreasonably imprisoned Mr. Franco by tagilito re-calendar Mr. Franco’'s removal
proceeding within a reasonable time.”).) Irs pposition, Plaintiff sserts that detention
involves “the actions of manfederal actors,” including Deatéion Officers and Deportation
Officers, but the Complaint does not describe amydact by such actors that would give rise to
the claims alleged. Rather, Plaintiff's claimalate exclusively to # decisions to prolong
immigration custody, to administratively close removal proceedings, and to continue removal
hearings, all of which are reserved for Immaigpn Judges and DHS attorneys who are not “law
enforcement officers” within the meaning oéion 2680(h). Plaintiff submits that Detention
Officers participated in the prolonged detentibecause, as part of their job duties, they
“prepare, present and defend deportation or eksiysroceedings and work “with both criminal
and non-criminal aliens at variswstages of their . . . proceegs.” (Opp’'n at 11 (citing ICE
Career Descriptions, http://www.ice.gov/caregeslpations/).) Nevertheless, the Complaint
contains no allegations to suggest that Detan@dficers or other “law enforcement officers”
actually contributed to the int@onal torts he alleges.

The Complaint in its present form failswathstand the interdnal tort exception.
Accordingly, the Complaint iDISMISSED on this basis.

3. The Statute of Limitations

Defendant next argues tHiaintiff's claims are untimgland barred by the FTCA'’s two-
year statute of limitations. (Moat 13.) Although the Court balready determined that the
Complaint must be dismissed because, on its faceparred by the intentional tort exception,
the unique operation of the statute of limitatidreye merits discussion because it bears on
whether leave to amend should be granteddedi28 U.S.C. § 2401(b),tart claim against the
United States “shall be forever bagrunless it is presented initig to the appropriate Federal
Agency within two years &r such claim accrues.”

A cause of action normally accrues, triggetting applicable statutaf limitations, “when
the cause of action is complete with all of its elementsldmilton Materials, Inc. v. Dow
Chemical Corp. 494 F.3d 1203, 1206 (9th Cir. 2007). Plaintiff argues that, uHeéek v.
Humphrey 512 U.S. 477, 486-87, 114 S. Ct. 2364, 2372, 129 L. Ed. 2d 383 (1994), his false
imprisonment claim did not accrue until NovemBe2010, the date on which his habeas corpus
petition was converted to a class actiddee Franco-Gonzalez, et al. v. Napolitano, etab.
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2:10-CV-02211 DMG (DTBx) [Doc. # 64]. A brief examination oHeckand its applicability to
FTCA cases is thus appropriate.

In Heck the petitioner, while in state custodijed a suit for damages under 42 U.S.C. §
1983 alleging that his underlyingrast and conviction were umléul. 512 U.S. at 478-79.
Finding that the suit couldot stand, the Court held,

in order to recover damages forlegledly unconstitutional conviction or
imprisonment, or for other harm caused by actions whose unlawfulness would
render a conviction or sentan invalid, a 8 1983 plaiiff must prove that the
conviction or sentence has been regdran direct appeal, expunged by executive
order, declared invalid bg state tribunal abbrized to make such determination,

or called into question by a federal ctgirssuance of a writf habeas corpus.

Id. at 486-87. The Court instructedstrict courts to first conder whether a favorable judgment
under Section 1983 “would necessarily imply the iy of [the plainiff's] conviction or
sentence.” Id. at 487. If so, the complaint must liksmissed unless “the plaintiff can
demonstrate that the conviction sentence has already been lidated.” In contrast, claims
that do not necessarily implicate the validioy an outstanding criminal judgment are not
similarly barred.Id.

In Erlin v. United Statesthe Ninth Circuit held that thideck doctrine also governs suits
brought under the FTCA. 364 F.3d 1127, 1133 (9th20i04) (“We thus holdhat a civil action
under the [FTCA] for negligentlgalculating a prisoner’s releadate, or otherwise wrongfully
imprisoning the prisoner, does not accrue until the prisoner has established, in a direct or
collateral attack on his imprisonmethat he is entitled to rehse from custody.”). The Court
held that applyingHeckin the FTCA context is “consistent with the general structure of the
FTCA, which incorporates state-law torts whilsahdding restrictions of its own on how those
torts are to apply in suits against the United Statek.at 1132. Because the petitioner's FTCA
suit challenging the negligent calculation of &ase date may have conclusively required his
release from prison, the need festraint that underlies thi¢eck doctrine in Section 1983 suits
also operates in suits under the FTQA.

® As noted above, Plaintiff attempts to voluntarily dismiss his claims for abuse of process and intentional
infliction of emotional distress in his Opposition, and therefore he does not addetksmnthe statute of limitations
has run on those claims. BecauseQbart finds that Plaintiff may not dises these claims in this manner, it
addresses the timeliness of these claims.
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In Erlin, which was a suit for negkance, the Ninth Circuit stated, “we have no reason to
decide here whethéteckwould also delay the accrual ofase imprisonment claim under the
FTCA. 364 F.3d at 1133. Several subsequent cases suggest, however,Hbeakthgonale is
also applicable to claims for false imprisonmesee Feurtado v. Dunivgri244 F. App’x 81, 82
(9th Cir. 2007) (applyingleck “to the extent appellant [alledean FTCA cause of action for
wrongful imprisonment” as long as appellant bshed that he was #tled to release from
custody);see also Morrow v. Fed. Bureau of Prisped0 F.3d 1271, 1272 (11th Cir. 2010)
(assumingHecKs application to false imprisonmemiased on a miscalctian of prisoner’'s
release date).

In Heck the Court analogized theetitioner's Section 1983 a@im to a tort action for
malicious prosecution. 512 U.S. at 4824efendant thus argues thdéckhas no place in a suit
for false imprisonment, relying oNhia Kao Vang v. DeckeNo. CV 12-01226, 2012 WL
5020491 at *9-*11 (E.D. Cal. Oct. 17, 2012). WMang the district court held that a false
imprisonment claim accrued when the plaintiffere arrested and charged based on allegedly
false evidence.Vang however, does not discus®tpotential aplication ofHeckto any of the
plaintiffs’ claims, including tkir claim for malicious prosetion, which the Supreme Court
expressly discussed keck See id. Accordingly, the Court is ngiersuaded that the absence of
any discussion dflecKs application invangcounsels against its application here.

The same principles at play Heckwould appear to apply with equal force in the civil
immigration context. Immigration detention guasi-criminal in nature and, like criminal
defendants, immigrant detaineesy challenge the terms and cdiadis of their detention by
way of the habeas corpus statute, 28 U.S.C. § 2384. Nadarajah v. Gonzale®3 F.3d 1069,
1080 (9th Cir. 2006) (granting writ of habeaspme where the petitioner was detained for an
unreasonable period, even after reicgy grant of asylum). IrCohen v. Longshores21 F.3d
1311, 1315 (10th Cir. 2010), the rite Circuit assumed thdteck applied to a claim for false
imprisonment based on the plaintiff's ajely unlawful immigration detention. I@ohen as
here, the plaintiff “sought to invalidate himprisonment through a [habeas corpus] petition but
was prevented by his transfaut of [ICE] custody, which moet his habeas claimsld. Under
those circumstances, the court concluded thapldiatiff's false impri®nment claim should not
be barred by his failure to obtain habeas relief, which is usually required idedkr Id. at
1317;but see El Badrawi v. Dep’'t of Homeland $&39 F. Supp. 2d 249, 273 n. 24 (D. Conn.
2008) (assuming, but noting “there is good reason to doubt, Hibakt applies to FTCA claims
in the immigration context). The same justificatiapplies in the case at bar, because Plaintiff’s
false imprisonment claim is premised on his allegedly unlawful confinement in ICE custiody.
at 1315.
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a. Falselmprisonment

In California, false imprisonment consists“tife nhonconsensual, intentional confinement
of a person, without lawful privilege, f@n appreciable length of timeHagberg v. California
Fed. Bank FSB32 Cal. 4th 39, 7 Cal. Rptr. 3d 803, 819 (2004). In a common law tort action
based on detention without legalopess, false imprisonment ages when the victim is held
pursuant to legal process and the penballeged false imprisonment end®Vallace v. Katp
549 U.S. 384, 127 S. Ct. 1091, 1096, 166 L. Ed. 2d 973 (2007).

Under Heck the Court must first determine whet a successful lige imprisonment
action “would necessarily imply the invdity of [the] conviction or sentence.Heck 512 U.S.
at 487. The Court finds that it would. The crux of Plaintiff's claim is that the detention
continued without legal authority fat least part, if not most, ofémearly five years he spent in
ICE custody. (Compl. 11 41-43.) Thus, adable ruling on that claim would render a
significant portion of Plainff’'s detention unlawful. See Cabrera v. City of Huntington Park
139 F.3d 374, 380 (9th Cir. 1998) (plaintiff's clafor false imprisonment did not accrue until
his underlying conviction was invalidated becaasévorable ruling would have necessarily
implied the invalidity ofthat conviction).

Plaintiff asserts that hidaim for false imprisonment accrued on November 2, 2010, the
date on which he and several other indiaidufiled their “First Amended Class-Action
Complaint for Declaratory and Injunctive Relief and Petition for Writ of Habeas Corgee’
Franco-Gonzalez, et al.. Napolitano, et aJ.No. 2:10-CV-02211 DMG (DTBx) [Doc. # 64].

The filing of an amended complaint, however, is not equivalent to the reversal on appeal of a
conviction or sentence, expungement by execubrdger, invalidation bycourt order, or the
issuance of a wribf habeas corpusSee Heck512 U.S. at 486-87. Ilma€t, the Court has issued

no final ruling in the class action to conchaly establish that Plaintiff's detention was
unlawful. Rather, the Court has merely heldttRlaintiff’'s petition dil not become moot upon

his release from custody, and that certain alasmbers “are likely” to succeed on their claims
that their prolonged detention was unlawf@ee, e.g.Franco-Gonzalez, et al. v. Napolitano, et

al., Case No. CV 10-02211, 2011 WL 5966657 at *2-6 (C.D. Cal. Aug. 2, 2011); 828 F. Supp.
2d 1133, 1139-49 (C.D. Cal. 2011); 767 Ripp. 2d 1034, 1037-38, 1051 (C.D. Cal. 2010).
Allowing Plaintiff to proceed with his claim fdalse imprisonment now would in essence permit

a collateral attack on the detimt through tort, a result whicHeck sought to prevent.See

Heck 512 U.S. at 485 (favorable termination requiest is consistent with “a strong judicial
policy against the creation of two conflicting resolutions arising out of the same or identical
transaction”).
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Contrary to the assertions bbth parties, Plaintiff's clan for false imprisonment is not
barred by the statute of limitations. 285C. § 2401(b). It has not yet accru&ke Erlin 364
F.3d at 1133. Accordingly, Plaintiff's claim for false imprisonmenDISMISSED without
prejudice to the re-filing of an action after the claim accrues, i.e., upon a final judgment in the
Franco-Gonzalezlass action.See Cabreral59 F.3d at 380 n.8 (citingrimble v. City of Santa
Rosa 49 F.3d 583, 585 (9th Cir. 1995)).

b. Abuse of Process and Intentiondnfliction of Emotional Distress

Unlike the tort of false imprisonment, neither abuse of process nor intentional infliction
of emotional distress requires as an elememdirfg that would, by itselinvalidate Plaintiff's
detention in ICE custodySee Hughes v. Paid6 Cal. 4th 1035, 1050, 95 Cal. Rptr. 3d 636
(2009) (action for intentional infliction of emtional distress requires “(1) extreme and
outrageous conduct by the defendwith the intention otausing, or reckless disregard of the
probability of causing, emotional distress; (R plaintiff's suffering severe or extreme
emotional distress; and (3) actual and proxexcausation of the emotional distres&®ysheen v.
Cohen 37 Cal. 4th 1048, 1057, 39 Cal. Rptr. 3d 516 (2006) (action for abuse of process requires
that the defendant “(1) contemplated an ulterior motive in using the process, and (2) committed a
willful act in the use of the process not prope the regular conduct of the proceedings”).
Accordingly, both causes of action accrued wiadinof their elements were completeSee
Hamilton Materials, Inc. v. Dow Chemical Corpl94 F.3d 1203, 1206 (9th Cir. 2007). The
Court need not determine exactiyen these claims accrued becausany event, they accrued
long before November 2, 2010. AccordinglyaiRtiff's claims for abuse of process and
intentional infliction of emotional distress abarred by the statute of limitations. 28 U.S.C.

§ 2401(b).

V.
CONCLUSION

In light of the foregoing, Dfendant’s Motion to Dismiss iSRANTED. Plaintiff's
claim for false imprisonment is dismissed watit prejudice to the filing of a new complaint
when that claim accrues. Plaintiff's remam claims are dismissed with prejudice.

IT 1S SO ORDERED.
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