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UNITED STATES DISTRICT COURT O
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Title: HOLT V. GLOBALINX PET LLC. ET AL.

PRESENT:
THE HONORABLE DAVID O. CARTER, JUDGE
Julie Barrera N/A
CourtroomClerk CourtReporter

ATTORNEYS PRESENT FOR PLAINTIFF: ATTORNEYS PRESENT FOR DEFENDANT:

NonePresent NonePresent

PROCEEDINGS: (IN CHAMBERS): ORDER DENYING DEFENDANTS’
MOTION TO STRIKE, AND GRANTING
IN PART AND DENYING IN PART
DEFENDANTS MOTION TO DISMISS

Defendants Globalinx Pdtl.C and Globalinx Corpot#on (“Defendants”) have
filed a Motion to Strike (“MTS” Dkt. 27), awell as a Motion to Dismiss (“MTD” Dkt.
29). The Court finds these matters appropriat decision without oral argument. Fed.
R. Civ. P. 78; Local Rule 7-15.

Defendants seek to strikentions of Plaintiff's Firs Amended Complaint (“FAC”
Dkt. 22) concerning her class allegations. Ddénts further seek to dismiss, in whole or
in part, Plaintiffs FAC. After considerintpe moving papers, Oppositions, and Replies,
the Court DENIES Defendants’ motiondtrike, GRANTS Defendants’ motion to
dismiss Plaintiff's independent cause ofi@aa for unjust enrichment with leave to
amend, and DENIES Defendanisbtion to dismiss Plaintiff semaining seven causes of
action.

l. Background
The Court describes the facts as alleigethe FAC brought by Plaintiff Jennifer
Holt (“Plaintiff’). On Decemler 11, 2011, Plaintiff purchased “a three-pound bag of

Kingdom Pets chicken jerky dog treats.” €A 12. The dog treats were purchased at a
Costco in Austin, Texadd. Plaintiff selected Defendants’ dog treats over other
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competitor products becauserepresentations coneceng the foods’ quality and
ingredients.Id. { 13. Named Defendants inclu@ébalinx Pet LLC, a Delaware
company with its place of business in Califiar, and Globalinx Caoration, which is a
California corporation with its place of business in Californé.q{ 6-7. Defendants
“operated in concert” in the sale amebduction of KingdonPets dog treatdd. 8.

Plaintiff began feeding the Kingdom Petscken jerky dog treats to her dog,
Tucker, “one to three times a week” betwdsecember 11, 201and March 17, 2012.
Id. 1 16. Tucker was brought to a vetarian beginning on March 19, 201l | 17.
Over the following two days, Tucker waohght repeatedly to the veterinarian, and
received blood testdd.  17. The blood tests repaitéacute kidney failure,” which
resulted in Tucker being sent to derary hospital in Austin, Texasd.  17. Tucker
initially received antibiotic ®atment; however, tests latéosved that Tucker did not
have a bacterial infectiond. 9 18. Following a week déiled antibiotic treatment, and
a seizure, Tucker was euthaguizpursuant to the recommendation of two veterinarians on
March 28, 2012.d. T 19.

Prior to adding Kingdom Pets chicken jgidog treats to Tucker’s diet, Tucker
appeared to be in good healtl. 9 14. Tucker receivea physical examination in
October 2011, which t®oowed no illnesses or abrmal conditions.”ld.  15. One of
Tucker’s treating veterinarianSharon Theisen, reviewed Tuls file on June 11, 2012,
and concluded that the treating team “coultfimal an infectious [cause] for the renal
failure and [that she] now suspect[s] tharthwas some toxic exposure. The Chicken
Jerky Treats that come from China have begligated in several Kiney failure cases in
the last year and [Theisen] think[s] that #h@say have played a role in Tucker’s kidney
disease as well.1d. § 20 (citing Ex. C.).

The dog treats’ packaging claimed ttts food was “mad&om ‘100% Natural
Ingredients’ [salt, vegetable glycerin, and &leic] that were ‘delicious’ and had a ‘taste
dogs love. . . . [and were] molesome and nutritious.” FAL 22. Plaintiff concludes
that these statements assettet the jerky dog treats we“safe” and “enjoyable” for
dogs to eatld. I 23. Defendants also placed agwrelease on their website, which
attested to “Kingdom Pets 1008&afety record . . . [with] naine sample [having] tested
positive for known contaminantsid. | 24.
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However, for years, the FDA had warredabut dog treats containing chicken
jerky from China.ld. { 27. Kingdom Pets chickerrlg products contained chicken
jerky from China.ld. §28. A number of Defendants’ costers, as well as customers of
other chicken jerky dog treatanufacturers, had complainexthe FDA about alleged
health consequences of their dogs consurtiiage dog treats, and these complaints were
publicized by the FDAId. § 30. Plaintiff concludes that Defendants must have been
aware of the FDA warningdd. § 33. Furthermore, newsports from around the world
had discussed the alleged dangers of Chinese chicken jerky dog food pradiu§¥s38-
40. However, Defendants’ pet food paging did not warn consumers about the
information from the FDA.Id. 1 35. Rather, Defendants advertized their products as
wholesome, and Plaintiff arathers relied both on thesssartions, and the fact that
Kingdom Pets dog food products were contguio be sold in stes, when purchasing
these productsld. { 42. Defendants allegedijtémded to conceal information
concerning the unwholesomeness of tpeaduct for the purpose of maintaining or
increasing their product’s salekl. 1 46. Plaintiff asserts that the continued sales of
Defendants’ Kingdom Pets chicken jerkygdoeats demonstrated that Defendants
“recklessly or maliciously disregarded thghis of plaintiff and class members, for
motives of pecuniary gain and their financial benefit.”ld. § 48.

On March 4, 2013, Plaintiff filed her EAalleging eight causes of action for (1)
Violation of implied warranties; (2) Vioteon of express warranties; (3) Common law
fraud; (4) Unjust Enrichmen(5) Negligence; (6) Strict pducts liability (defect); (7)
Strict products liability (failure to warngnd (8) Violation of the Texas Deceptive Trade
Practices—Consumer ProtectiontA®efendants move the Court to strike portions of
Plaintiff's FAC concerning her class allegats, and further move the Court to dismiss
all eight causes of action pursuant to FatiRules of Civil Procedure 12(b)(1) and
12(b)(6).

Il Motion to Strike

Federal Rule of Civil Procedure 12(floprdes that a court “may strike from a
pleading an insufficient defense or any redumigdimmaterial, impertinent, or scandalous
matter.” Motions to strike are disfavaat and “will usually be denied unless the
allegations have no possible itada to the controversy and gmnaause prejudice to one of
the parties.”Friedman v. 24 Hour Fitness USA, In680 F. Supp. 2885, 990 (C.D.

Cal. 2008) (citations and inteahquotation marks omittediRDF Media Ltd. v. Fox
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Broad. Co, 372 F. Supp. 2d 556, 566 (C.D. Cal02p(“Motions to strike are generally
disfavored because of the limited importanceletdings in federal practice and because
it is usually used as a delaying tactic.”). edinth Circuit has defined an “immaterial”
matter as “that which has no essal or important relationship to the claim for relief or
the defenses being pleaded,” and an “itipent” matter as “statements that do not
pertain, and are not necessary, to the issues in questantasy, Inc. v. Fogertp84

F.2d 1524, 1527 (9th Cit.993) (citations and internal quotation marks omitted),
overruled on other grounds IB10 U.S. 517 (1994).

A. ClassAllegations

When moving to strike requests for classtification, “often the pleadings alone
will not resolve the question of class cectition and . . . some discovery will be
warranted” prior to granting a Bendant’s motion to strikeVinole v. Countrywide
Home Loans, Ing571 F.3d 935, 942 (9th Cir. 2009)0{ding that the trial court was
permitted to deny class certification after itteready allowed alnsh ten months for
formal and informal discoveryjee also In re Wal-Mart Stores, Inc. Wage and Hour
Litig., 505 F. Supp. 2d 609, 615-16 (N.D. CaloZp(finding that even where “plaintiffs’
class definitions [were] suspicious and nrayact [have] been improper, plaintiffs
should at least be given the opportunityrtake the case for certification based on
appropriate discovery”).

Defendants argue that Plaintiff's class géilBons can properly kdismissed at this
time. Although Defendantste a number of cases where Qsurave denied a Plaintiff's
motion to certify a class, most of these sade not discuss striking class allegations so
early in the proceedingsSee Sidney-Vinstein v. A.H. Robins,®&97 F.2d 880 (9th Cir.
1983) (considering a motion to strike tm@tion to reconsider a summary judgment
order, which occurred well aftéiscovery had taken plac#hillips Petroleum Co. v.
Shutts 472 U.S. 797 (1985) (analyzing a clasgifteation that had already been granted,
not a motion to strike class allegations ptmaffording partie the opportunity for
discovery);Vinole v. Countrywid Home Loans, Inc571 F.3d 935 (9th Cir. 2009)
(granting a motion to strike class allegatiamsy after allowing nearly ten months for
discovery);Collins v. Gamestop Corp2010 WL 307781 (N.D. Cal. Aug. 6, 2010)
(granting only those motions to strike g$aallegations which were not contested by
either party, and denying all other motidosstrike class allegations as being
“premature”).
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Defendants also cite re Graphics Processing Units Antitrust Liti®27 F. Supp.
2d 1011, 1027 (N.D. Cal. 2001, demonstrate that courts have granted motions to strike
class allegations, early in the course of progegs]iin special circumastces. MTS at 6.
However,In re Graphicsgranted a motion to strikeads allegations where there was
both a conflict of laws problem, and the I#vat the plaintiff attempted to apply came
from a state that did not have significant @mt$ with antitrust clasplaintiffs in other
states, making the particular motion to stiikequely appropriate ithat case. 527 F.
Supp. 2d at 1027-28.

In this case, the parties have notlyat an opportunity to pursue significant
discovery. Discovery may be necessary toowec sufficient information relating to the
ability or inability of Plaintiff to demonstrather compliance with Rule 23 of the Federal
Rules of Civil Procedure. Furthermoré&haugh this Court will discuss how many of the
claims brought by Plaintiff dproduce a conflict of lawssue (at least between Texas
and California), choice-of-laws analysee anonconstitutional question[s]” that are
distinct from the constitutional analysis invalvim the due process inquiry required for
examining class allegation§ee idat 1027. Many questions regarding the
appropriateness of class ceddtion are still yet to be answed. For example, unlike
re Graphics in which it was established that there was a conflict of laws prodoheim
that the state lacked sufficiecontacts with out-of-state pidiffs, at this stage of the
current proceedings, it is not yet clearattrer California or Texas have sufficient
contacts with non-resident class plaintiffomder to fairly stike Plaintiff's class
allegations at this timeSee id. Therefore, this Court must not rule on the adequacy of
the class certification until both parties have been afforded an adequate opportunity for
discovery on the issuesSee In re Wal-Mart StoreBic. Wage and Hour Litig505 F.
Supp. 2d at 615-16. Therefore, the Court DENIES Defendants’ motion to strike
Plaintiff's class allegations.

B. Texas Deceptive Trade Practices—Consumer Protection Act

Both parties have now stipulated thagguments concerning Defendants’ motion to
strike Plaintiff's cause of action fordhViolation of the Texas Deceptive Trade
Practices—Consumer ProtectiontAlsased on the irrelevanceaaftions taken by Nestle
Purina and Waggin’ Train, are now moot. f@edants’ Reply in Suport of their Motion



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No. SACV13-0041 DOC (JPRX) Date: July 30, 2013
Page 6

to Strike (“Reply to MTS”) at 2. The Cauacknowledges thidipulation and will not
examine this section of Defendankgotion to Strike any further.

C. Attorney’s Fees

“The inclusion of claims for attorneyf&es in the Complaint does not constitute
an ‘insufficient defense or any redundantmaterial, impertinengyr scandalous matter’
such that a Motion to Strike muant to Federal Rule of @i Procedure 12(f) is proper.”
Cardinale v. La Petite Academy, In207 F. Supp. 2d 1158163 (D. Nev. 2002)
(denying a motion to strike attorneys’ fegere Defendant coulibt demonstrate how it
was prejudiced by the fees request). Ia tase, Defendants provide no evidence or
argument to suggest that the request fimraey’s fees in Plaintiff's FAC would
prejudice them. Therefore, the Court DENIE&fendants’ motion to strike Plaintiff's
request for attorney’s fees at this tinteee id.

[ll.  Motions to Dismiss
A. Federal Rule of Civil Procedure 12(b)(1)

Under Federal Rule of Civil Procedure (), a complaint must be dismissed if
the court lacks subject matter jurisdictiorattjudicate the claims. Once subject matter
jurisdiction is challenged, ehburden of proof is placezh the party asserting that
jurisdiction exists.Scott v. Breelandr92 F.2d 925,27 (9th Cir. 1986fholding that‘the
party seeking to invoke the cowsrjurisdiction bears the bden of establishing that
jurisdiction exist®). Accordingly, the court will pragmne lack of subject matter
jurisdiction until the plaintiff proves othervadn response to the motion to dismiss.
Kokkonen v. Guardian Life Ins. Co. of A&ill U.S. 375, 377 (1994).

In evaluating a Rule 12(b)(1) motiaine question of whether the court must
accept the complaitstallegations as true turns on wietthe challenge is facial or
factual. A facial attack is one in whichlgect matter jurisdiction ishallenged solely on
the allegations in the complajrattached documents, and judicially noticed fa&iafe
Air for Everyone v. MeyeB873 F.3d 1035, 1039 (9th Cir.@9). In a facial attack, the
moving party asserts that the lack of fiedesubject matter jurisdiction appears on the
“face of the pleadings.Warren v. Fox Family Worldwide, In6328 F.3d 1136, 1139
(9th Cir. 2003). In the case affacial attack, the court isquired to accept as true all
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factual allegations set it in the complaintWhisnant v. United State400 F.3d 1177,
1179 (9th Cir. 2005).

In order to establish standing, a “plaintiff atunave suffered an injury in fact . . .
which is (a) concrete and pamlarized, and (b) actual or imminent . . . [and] there must
be acausal connectiorbetween the injury and the card complained of...[and] it must
be likely...that the injuy will be redressed by a favorable decisiohtijan v. Defenders
of Wildlife, 504 U.S. 555, 3561 (1992) (citations and intexihhquotation marks omitted)
(emphasis added).

“Under Texas law, causation generally igugestion of fact for the jury . . . [and
clircumstantial evidence anda®onable inferences theraftanay form a sufficient basis
for a finding of causation.’Flock v. Scripto-Tokai Corp319 F.3d 231, 237 (5th Cir.
2003) (denying summary judgment in a products ligbdittion for an unsafe lighter,
because there was evidence presented from which a reasonabé®uld have
potentially inferred causation). Although a “temporal connection standing alone is
entitled to little weight in determining cadian . . . when there is an established
scientific connection between exposurd dimess or other circumstantial evidence
supporting the causal link,” ttemporal connection can lead to legitimate inferences of
causation.Johnson v. Arkema, In®85 F.3d 452, 467 (5tir. 2012) (citations and
internal quotation marks omitted) (ignogievidence of a tempalrconnection where
there was not other evidence available tmaestrate that the connection was plausibly
material).

In California, where scientific issues are involved in the cause of action,
“causation must be proven witha reasonable medical prdiilgy based upon competent
expert testimony.”Sanderson v. Int'| Flavors and Fragrances, @50 F. Supp. 981,
984-85 (C.D. Cal. 1996). A plaintiff must suppan inference of standing “at each stage
of litigation in the same manner as anlgestessential element of the cas&/arren 328
F.3d at 1140 (citations and internal quotatioaxks omitted). Therefe, at the motion to
dismiss stage, a plaintiff need only alldgets that, “if proved, would confer standing
upon him.” Id.

Defendants argue that Plaintiff lacksratang to bring her claim because she fails
to adequately allege a causal connedbetween her injuries and the Defendants’
product. MTD at 7. Defendants claim thatétFAC fails to demonstrate, as it must,
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how the death of Plaintiff's dog resultérom the Defendants’ dog treatdd. at 8.
Plaintiff's FAC asserted thdwter dog Tucker received a plged examination in October
2011, and that the dog was fwlto be healthy at that time. FAC § 15. From December
11, 2011, to March 17, 201R)aintiff fed Kingdom Pets e¢bken jerky dog treats to
Tucker. Id. § 16. On March 19, 2012, Tucker was taken to a veterinadaff.17.
Tucker soon after receivddood tests which reportédcute kidney failure.”ld. Sharon
Theisen, one of Tucker's tréad) veterinarians, concludedat Tucker’s iliness did not
have an infectious cause, but that it wassiadtlikely that the chiken jerky dog treats
caused Tucker’s toxic expa®y and resulting injuriedd. I 20. Furthermore, chicken
jerky products similar to Kingdom Pets haween reported as potentially dangerous by
the news media and the FDAd. { 27-28.

Although Plaintiff has the bden of demonstrating thatibject matter jurisdiction
(more specifically in this case, standimgproper, at the motion to dismiss stage,
Plaintiff need only pleathcts that, if true, would demonstrate standiBge Scott792
F.2d at 927Warren 328 F.3d at 1140. Plaintiffas provided both temporal and
circumstantial evidence, supported by thaelioal opinion of a pradssional veterinarian
who worked with Tuckebefore the dog’s death. IfdlCourt, as it must, assumes all
facts pled by the Plaintiff to be truethe motion to dismiss &fje, it appears that
Defendants’ dog treats causedcontributed to at least some of the harm experienced by
Tucker, and its owner. Based on the factgellk the plausibilitghat the element of
causation is present would likely survisbstantive scrutiny in both Texas and
California courts.SeeFlock, 319 F.3d at 237Aarkema, Inc.685 F.3d at 46 Sanderson
950 F. Supp. at 984-85. Therefore, tmurt DENIES Defendast Motion to Dismiss
Plaintiff's FAC for lack of sanding pursuant to Eeral Rule of CivilProcedure 12(b)(1).

B. Federal Rule of Civil Procedure 12(b)(6)

Under Federal Rule of Civil Procedur2(b)(6), a complaint must be dismissed
when a plaintiff's allegations fail to set foréhset of facts which, if true, would entitle the
complainant to reliefBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007Ashcroft v.
Igbal, 556 U.S. 662, 679 (2009) (holding that airtl must be facially plausible in order
to survive a motion tdismiss). The pleadings must raise the right to relief beyond the
speculative level; a plaintifhust provide “more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not @admbly 550 U.S.
at 555(citing Papasan v. Allaind78 U.S. 265, 286L986)). On a motioto dismiss, this
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court accepts as true a platfisi well-pled factual allegatins and construes all factual
inferences in the light mo&vorable to the plaintifft Manzarek v. St. Paul Fire &
Marine Ins. Co.519 F.3d 1025, 103(®Bth Cir. 2008). The couis$ not required to accept
as true legal conclusions cdwed as factual allegationggbal, 556 U.S. at 678.

In evaluating a Rule 12(b)(6) motion, rewi is ordinarily limited to the contents
of the complaint and material propesubmitted with the complaintClegg v. Cult
Awareness Netwoyld8 F.3d 752, 754 (9th Cir. 1994jal Roach Studios, Inc. v. Richard
Feiner & Co., Inc,896 F.2d 1542, 1555 n.19 (9thrC1990). Under the incorporation
by reference doctrine, the court may atsasider documents “whose contents are
alleged in a complaint anghose authenticity no party gstions, but which are not
physically attached to the pleadingBranch v. Tunnell14 F.3d 449, 454 (9th Cir.
1994),overruled on other grounds 1307 F.3d 1119, 112(®th Cir. 2002).

Dismissal without leave to amend is agmiate only when the court is satisfied
that the deficiencies in ¢hcomplaint could not possibbe cured by amendment.
Jackson v. Careyd53 F.3d 750, 75@th Cir. 2003)Lopez v. Smitl203 F.3d 1122,

1127 (9th Cir. 2000) (holdinthat dismissal wittheave to amend should be granted even
if no request to amend was made). Rule J[8jaf the Federal Rules of Civil Procedure
states that leave to amerttbsld be freely given “when jtise so requires.” This policy
Is applied with “extreme liberality.’Morongo Band of Mission Indians v. Rp883 F.2d
1074, 1079 (StiCir. 1990).

1. Conflict of Laws

As state claims brought under diversityigdiction require the application of state
substantive law, determining whether Pldfritas adequately stated a claim requires the
Court to determine thappropriate state’s law to apply&ach given cause of actioBee
generally Erie R. Co. v. Tompkir804 U.S. 64, 77 (1938)Cases brought before a
United States District Courinder diversity of citizenshippgply the conflict of laws rules
of the state in which that district residd€laxon Co. v. Stentor Elec. Mfg. C813 U.S.
487, 496 (1941). In California, the govermmenterest test determines the appropriate
resolution of conflict of laws issue&earney v. Salomon Smith Barney, Jri&9 Cal. 4th
95, 107 (2006). The government interest tegtiires the Court to determine (1) whether
there is a material difference between the lafiwbe different jurisdictions; (2) if so,
whether “each jurisdiction’s interest inetlapplication of its own law under the
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circumstances of the particular case” creaeonflict; and (3) if there is a conflict,
which jurisdiction’s “interest would be mommpaired” if the law of the other were
applied in the casdd. at 107-08. The government interest analysis must be applied
independently to each individual matter of laBeech Aircraft Corp. v. Superior Court
61 Cal. App. 3d 501, 519 (I8) (acknowledging that theonflicting interests of the
states may not be the samedwoery law or cause of action).

Defendants shoulder the burden for denatisig that an actual conflict of laws
exists between jurisdiction®Bruno v. Quten Research Inst., LL.280 F.R.D. 524, 539-
40 (C.D. Cal. 2011) (denying a conflict ofla issue where the Defendant failed to
provide specific laws of any state to costritne approach taken under California law).
Defendants must show “material differenceshi@ law, as shown on the facts of [the]
case.” Id. at 540 (citations and internal qutitéd marks omitted). “A state’s law is
materially different from California if apmation of the other state’s law leads to a
different result.” Costco Wholesale Corp. v. Liberty Mut. Ins. G2 F. Supp. 2d 1183,
1200 (S.D. Cal. 2007).

When an actual conflict has not been established by the “foreign law proponent,”
California law will be appliedy United States District Cotsroperating in California.
Brung 280 F.R.D. at 540 (citations and intalrquotation marks omitted). Examples of
material differences between jurisdictionsynnaclude (but are not limited to) contrasting
rules and applications of scienter requiratseand reliance requirements, both of which
can greatly impact the outcome of a ca8azza v. Am. Honda Motor C&66 F.3d 581,
591 (9th Cir. 2012) (finding in part that Califoa law need not necessarily be applied to
claims brought by class members from akass$, merely becauefendant Honda was
headquartered in California and had its gipfe place of business in the state).

“[E]ach state has an interest ints®d the appropriate level of liability for
companies conducting busineshin its territory.” 1d. at 592 (citingVicCann v. Foster
Wheeler, LLC.48 Cal. 4th 68, 91 (2010)). Althouglalifornia no lmger follows the
traditional “place of the wrong” rule for cha@ of law matters, it “nonetheless continue[s]
to recognize that ajjisdiction ordinarily has the pdeminate interest in regulating
conduct that occursithin its borders.”McCann 48 Cal. 4th at 97-98 (citations and
internal quotation marks omitted). A stat@iterest applies not only to in-state
companies, but also to out-state companies vith operate withints jurisdiction. Id. at
97. InMcCann the California Supreme Court assertieak since the harm in that case
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(asbestos exposure) occurreddklahoma, to a person who was an Oklahoma resident at
the time of the harm, the plaintiff “should retpect to subject defendant to a financial
hazard that [Oklahomddw had not created.Id. at 99 (citations and internal quotation
marks omitted). Th&lcCanncourt further found that “Califrnia has a lesser interest in
applying its law in that settindpan it would in a case in w¢h a defendant is responsible
for exposing a plaintiff to asbest [harm] within California.”ld.

2. Discussion
A. Implied Warranty

In California, goods sold have an ihggal warranty of merchantability that they
“[a]re fit for the ordinary prposes for which such goodsarsed.” Cal. Comm. Code 8
2314(2)(c). In Texas, goodslddave an implied warrantyf merchantabilitythat they
“are fit for the ordinary purposes for whisbich goods are usedTex. Bus. & Com.
Code § 2.314. The relevagmiovisions of Texas and Califua state law are identical.
However, under California conflict of laws rslgt is recognizethat, “[w]hile the
nationwide adoption of the Wform Commercial Code provides this [implied warranty]
cause of action in virtually all states, it is not applied in the same fashion everywhere.”
Osborne v. Sulva of Am., Inc. 198 Cal. App. 3d 646, 6568988) (rejecting assertions
that California law could be applied to alit-of-state class merals when the states’
laws differed materially, including with regata the states’ applications of the law of
implied warranty).

Defendants argue that, contrary to idhentical wording of the California and
Texas statutes, material differences betwibe two approaches can be derived from
differing interpretations of #hlaw by California and Texasate courts regarding the
application of the statutes defective food products caseBefendants’ Memorandum of
Points and Authorities on ©fce of Law Issues (“D-CLI”). Defendants citexical
Rose v. Superior Coyrt Cal. 4th 617, 620 (1992), support of the contention that in
California, the real issue for liability in éa products cases is efther injury causing
substances in the food are natuoethe food’s preparation, or are foreign. D-CLI at 5-6.
Defendants attempt to contrédéxicali with Jim Dandy Fast Foods, Inc. v. Carpenter
535 S.W.2d 786, 790 (Tex. Civ. App. 19F@)ich states that “[a]n article is
unreasonably dangerous whea #rticle sold is dangerots an extent beyond that
which would be contemplated by the ordijnaonsumer who purchases it, with the
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ordinary knowledge common to the communityt@gs characteristics.” D-CLI at 6.

Jim Dandy Fast Foodtirther noted that “[t]he def@ge condition may be the result of
the way in which the product isgpared.” 535 S.W.2d at 790. Mexicali, the Supreme
Court of California also noted that “if thegsence of the naturalibstance is due to a
defendant’s failure to exercise due care mheparation of the foodn injured plaintiff
may [still] state a cause of action in negligeri 1 Cal. 4th at 631. The two cases
Defendants cite do not demorade a significant difference between food products cases
in California and Texas.

Furthermoreunlike Mexicali, in which the Plaintiff’'snjury was caused by a
chicken bone in a chicken enchiig the injury in this case waot from any object in the
food, but rather from thivod being adulteratedSee idat 620. Plaintiff does not allege
that her dog chocked oar was cut by a bone or any atldject or substance in the dog
food. Rather, Plaintiff asserts that hegdeecame ill because the dog treats themselves
were prepared with noxious meat, unfit for aamgtion, regardless of any object, natural
or not, added during the preparation a ttog treats. The unique factual background
surrounding Plaintiff's injurycontrasts significantly witkhat of the Plaintiff ifMexicali,
and the use dflexicaliin the manner Defendants attergtinpersuasive in this case.

Outsideof Mexicali, the Defendants have provialao California cases which
could demonstrate an application of its laattivould contrast with applications of the
identical law by Texas courts. Because Dd#mnts have failed to meet their burden to
demonstrate that a material difference exigtsveen California and Texas law regarding
the implied warranty of merchantability, Califoariaw will govern regarding this issue.
SeeBruno v. Quten Research Inst., L1280 F.R.D. 524 (C.D. Cal. 2011).

As discussed above, in Californiayagls sold have an implied warranty of
merchantability that they “[a]re fit for therdinary purposes fawhich such goods are
used.” Cal. Comm. Code 8§ 2314(2)(c)fdod products cases, piiag that a breach of
implied warranty caused a plaintiff's injury recgs only that “the adence is susceptible
of a reasonable inference that death oeskresulted from the @& of contaminated
food, [and once] a prima facie case of negflice or of a breach of implied warranty of
the fitness of the food has been establishedt.is erroneous for the court to direct a
verdict for the defendant.Dougherty v. Leg74 Cal. App. 2d 132137 (1946) (finding
that where the same contamination in coadfenatched the contamination in the cow’s
stomach, the evidence wadfaient for a reasonable inference of causation).
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Defendants argue that Ri&ff's pleading must fail because Plaintiff does not
provide the specific ingredient that caused dog to become sick. MTD at 12.
Plaintiff's FAC asserted thd&ier dog Tucker received a plga examination in October
2011, and that the dog was healthy at thag¢ tirRAC § 15. From December 11, 2011, to
March 17, 2012, Plaintiff fed Kingdom Petkicken jerky dog treats to Tuckdd. | 16.
On March 19, 2012, Tucker wadaken to a veterinariard. § 17. Tucker soon after
received blood tests which raped “acute kidney failure.’ld. Sharon Theisen, one of
Tucker’s treating veterinarians, concluded thatker’s illness did not have an infectious
cause, but rather identified the chicken jedkyg treats as the likely cause of illness.
20. Theisen offers no othpotential causes of illnessdides the chicken jerky dog
treats. ld. Furthermore, chicken jerky produsisnilar to Kingdom Pets have been
reported as potentially dangerdusnews media and the FDAd. { 27-28. The FDA
iIssued public statements warg pet owners specifically alot chicken jerky dog treats,
and has listed numerous complaints fromdgtlom Pets’ customers who had experienced
similar problems to Plaintiff FAC Exs. E and F. LikBougherty in which
contamination in cows’ stomachs matcheantamination in the cows’ feed was
sufficient evidence to demonstrate causatmang Plaintiff's dog & chicken jerky dog
treats and experienced symptoms typicadags who have likewise consumed such
products. Dougherty 74 Cal. App. 2d at 137. Whereaddaughertyinvestigators tested
the cow feed for contaminants to makprofessional judgment as to the cows’
symptoms, in this case, a vetemian examined Tucker’s filend diet in an attempt to
make a professional judgment about the cafi§eicker’s illness. Assuming all facts
pled to be true, the Court does find Plaintitillegations to be suffient so as to survive
a 12(b)(6) motion to dismiss. Therefotiee Court DENIES Defendants’ Motion to
Dismiss Plaintiff's cause of action for breach of implied warranty.

B. ExpressWarranty

In California, a cause of action for breach of express warranty requires “(1) the
seller’s statements constitute affirmation of fact or promse or a description of the
goods; (2) the statement was part of th@daf the bargain; and (3) the warranty was
breached.”Weinstat v. Dentsply Int'l., Inc180 Cal. App. 4th 1213, 1227 (2010)
(citations and internal quotation marks omijte@alifornia courts have further noted that
“breach of express warranty arises in the exindf contract formation in which reliance
plays no role.”Id. In contrast, although the statutdanguage in Texas’ Business and
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Commercial Code appearsrtorror that of the Califaria Uniform Commercial Code,
Texas requires at least sotaeel of reliance. Cal. ComnCode 8§ 2313; Tex. Bus. &
Com. Code § 2.313cManus v. Fleetwood Enter., In820 F.3d 545, 550 (5th Cir.
2003). The inclusion or exgdion of the element of reliance can have a significant
impact on the disposition of a cause of actidtazza v. Am. Honda Motor C&66 F.3d
581, 591 (9th Cir. 2012).

Although Plaintiff argues that she relien the alleged express warranty offered
by Defendants, and any difference betweerldivs regarding reliance is therefore moot,
at this stage, the Plaintiff has yet to prove rel@a Opp’n to MTS at 11. If a trier of fact
determined that Plaintiff did not rely on aeypress warranty, than in Texas, Plaintiff's
claim would fail, whereas in California,dltlaim would be unaffected. Because the
element of reliance could change the outcofibe case, the difference is materi8kee
Costco Wholesale Corp. v. Liberty Mut. Ins. G2 F. Supp. 2d BB, 1200 (S.D. Cal.
2007).

Defendants conduct business in both ©@atila and Texas, and thus both states
have interests in applying their lawaay potential breach of express warrarfbge
Mazza 666 F.3d at 592. However, likdcCann in which the victimwas injured outside
of California (Oklahoma), while a residesftOklahoma, and the court found Oklahoma
law to be governing, in this case Pldif'gidog died in Texasywhile Plaintiff was a
resident of Texas, allegedly from food purchased in TeSag. McCann v. Foster
Wheeler, LLC.48 Cal. 4th at 91. Furthermore, likkazza in which Honda having its
corporate headquarters and principle pladeusiness in California dinot give rise to
the presumption that California law would necessanply to the Plaintiff's claims, here
too, the fact that Defendant Globalinx Petd.has its place of business in California, and
Defendant Globalinx Corporatias a California entity with its place of business in
California, does not automatically give risethe presumption that California law should
apply to Plaitiff's claims. See Mazzas666 F.3cat 594. Based on the facts provided by
the Plaintiff, California appears to have gn@ater interest in applying its laws to
Defendants than it did to HondaMazza See id.As such, Texas has a greater interest
in its law being applied to Plaintiff's claimgarding this issue, these interests would be
more impaired if California law were djgd to the case tha@alifornia’s limited
interests would be impaired if Texas lawrer@pplied, and Texas law should therefore
govern in regards to the breach of express warranty claen.idat 592-94.
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Defendants argue that Plaintiff's caudeaction for breach of express warranty
must fail because the descriptive terms anghckaging do not provide the basis of an
express warranty. D-CLI at 14 (quotiWgite v. R.J. Reynolds Tobacco (¥o. Civ.
A.H-99-1408, 2000 WI33993333, at *2 (S.D. Tex. e 27, 2000)). However, in
Texas, “wholesome” does have a significagelaneaning. For example, Section 221.12
of the Texas Administrative Code uses “wholeg” as a term for describing a particular
quality of food. Tex. Admin. Code tit. 2§,221.12. The section describes as its
purpose “to assure that meatlgooultry products are cleamholesomeand truthfully
labeled.” Tex. Admin. Codgt. 25, § 221.12(a) (emphasadded). Furthermore, the
section defines “Adulterated” foods, in part,camtaining sections @ubstances that are
“‘unwholesome.” Tex. Admin. Code tit. 25221.12(b)(2)(B). Imaddition, the Fifth
Circuit has found in other contexts thabjie engaged in the business of selling a
product by advertising . . . mae liable on express warranty to a consumer injured by
relying upon a misrepresetitan in the advertising.Lartigue v. R.J. Reynolds Tobacco
Co,, 317 F.2d 19, 25 (5th Cir. 1963).

Defendants’ description of the KingaloPets dog treats as “wholesome” was
advertized for customers tees as they were consideripgrchasing the packaged dog
treats. Plaintiff argues that these stateimen the dog treats’ packaging were relied
upon when she puralked the product. Assuming factegin Plaintiff's FAC to be true,
it appears that “wholesome” wagended to be a descriptioh the product that became
the basis of Plaintiff's decision concerning thurchase of the dogetaits. Based on the
facts alleged thus far, the Court cannot diditrithe advertised desption of the term
“wholesome,” made on the dog treats’ packggas mere puffery as a matter of law.
Therefore, the Court DENIEBefendants’ motion to dismig3aintiff’'s cause of action
for breach of express wanty at this time.

C. Fraud

Federal Rule of Civil Procedure 9(b) smthat an allegation of “fraud or mistake
must state with particularityhe circumstances constituting frauBed. R. Civ. P. 9(b).
The “circumstances” required Rule 9(b) are the “who, vét, when, where, and how”
of the fraudulent activityVess v. Ciba—Geigy Corp. USAL7 F.3d 10971106 (9th Cir.
2003);Neubronner v. Milken6 F.3d 666, 672 (9th Cir.1998]Rule 9(b) requires] the
times, dates, places, benefits received, @her details of #nalleged fraudulent
activity.”); SeePeviani v. Natural Balance, Inc/74 F. Supp. 2d 1066, 1071 (S.D. Cal.
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2011) (finding that fraud allegations maagainst a dietary supplement company
sufficiently met the Rule 9(b) standard evhthe Plaintiff pled that the supplement
contained misleading labelinthat the Plaintiff purchasetie product on a particular
date, the Plaintiff provided pictures of tladeling with the Complaint, and the Plaintiff
explained why the statementgre “deceptive or fraudulent”)n addition, the allegation
“must set forth what is false or misleadiaigout a statement, and why it is fals&éss
317 F.3d at 1106 (quotirig re Glenfed]nc. Secs. Litig.42 F.3d 1541, 1548 (9th
Cir.1994)). Rule 9(b)’s heighhed pleading standard applieot only to federal claims,
but also to state law claims brought in federal coudss 315 F.3d at 1103. This
heightened pleading standard ensures“tilgations of fraud are specific enough to
give defendants notice of the particulasaanduct which is alleged to constitute the
fraud charged so that they can defend agaiestitarge and not judeny that they have
done anything wrong.'Semegen v. Weidnet80 F.2d 727, 73®th Cir.1985).

However, “intent, knowledge, and otleonditions of a person's mind may be
alleged generally.” Fed. R. Civ. P. 9(bge also Neubronne8 F.3d at 672 (explaining
that Rule 9(b)’s heightened pleading staddaay be relaxed when the allegations of
fraud relate to matters particularly withime opposing party's knowledge, such that a
plaintiff cannot be expected to have personal knowledge).

In California “[tlhe elements of a frawdiaim are: (1) misrepresentation (e.g.,
false representation, concealment, or nondsak); (2) knowledge of falsity; (3) intent
to defraud (i.e. induce reliance); (4) justidle reliance; and (5) resulting damages.”
Gartinv. S & M NuTec LL(245 F.R.D. 429, 436 (C.D. C&007) (citations and internal
guotation marks omitted). Although Califoaniloes have a scienter requirement, “[t]he
representation need not be madth knowledge of actual Isity, but need only be an
assertion as a fact of that which is troe, by one who has no reasonable ground for
believing it to be true."Wilke v. Coinway, In¢257 Cal. App. 2d 126, 136 (1967). “In
Texas, a plaintiff establishes actionafvbud if the defendant makes a material
representation, that is falssather known to be false whemade or is asserted without
knowledge of its truth, that is intended todra is relied upon, and that causes injury.”
Am. Tobacco Co., Inc. v. Grinngdl51 S.W.2d 420, 436 (Tex. 1997).

Defendants argue that the scienter requirdnmeCalifornia is different than that
in Texas. However, both states requither that the Defendants knew that their
statements were false, or sijpresented a false fact as true, without knowledge of its
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truth. As such, there is not a materidfetence between the scienter requirements under
California and Texas law that tiefendants have yet demonstrated.

Outside of the scienter requirement, Defants have only provided information as
to the different statutes of limitations inl@arnia and Texas. In this case however,
neither of the two statutes of limitatiofthree years or foyrears) would prevent
Plaintiff from bringing forth a claim, becaai$laintiff purchased épet food in 2011
(less than three years ag@eeCal. Civ. Proc. Cde 8§ 338(d); Tex. Civ. Prac. & Rem.
Code § 16.004(a)(4). Therefotegsed on the facts of thaase, the differences in the
statutes of limitations are also not material.

The Defendants have piided no further grounds, or California cases, which
could demonstrate an application of Califoriaa that would contrastith applications
of the relevant Texas law by Texas couB&cause Defendants have failed to meet their
burden to demonstrate that a material difieeeexists between California law and Texas
law regarding fraud, California lawillvgovern regarding this issueseeBruno v. Quten
Research Inst., LLC280 F.R.D. 524C.D. Cal. 2011).

Plaintiff alleges that Defendants napresented the wholesomeness of their
product. FAC § 22. Plaintiff further alleges that Defendants knew that their product
were not wholesome, or at least were unawéte truth of their representations when
they made these representations, as inféroed the many concerning FDA reports that
had been issued regardiDgfendants’ product (and similar products) preceding the
death of Plaintiff's dog.d. 11 27-33. Defendants allegedly concealed the truth about
their product intentionally in order to maintain or increase sales of their prddu§jt46.
Plaintiff asserts that she redi®n these misrepresentationtd.  42. As a result of
feeding her dog Kingdom Pets chickerky dog treats, done in reliance on
misrepresentations about ttheg treats’ wholesomeness, ialinwere intentionally made
by the Defendants to maintain produdesaher dog had to be euthanizéd. 1 19, 22,
27-33, 42, 46. Defendants allegedly made these misrepresentations on their packaging
and on their websiteld. 1 22-24. Similar t&evianj in which providing the content
and pictures of deceptive labeling, withp&nations of how the statements were
deceptive, along witthe date of purchase, allowed the fraud allegations to survive
scrutiny under Rule 9(b), heteo, the Plaintiff has provided the who, what, where, when,
and how of the allegedly fraudulent activitpdathus should survive Rule 9(b) review.
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See Peviani v. Natal Balance, Inc.774 F. Supp. at 107Iherefore, the Court
DENIES Defendants’ motion to dismiB$aintiff's cause of action for fraud.

D. Unjust Enrichment

Defendants concede that there is noemal difference between California and
Texas law concerning unjust enrichmeWtithout deciding on the truth of the
concession, this Court will appCalifornia law, adefendants have not proven that the
law of any foreign jurisdictiomvould be more appropriaté&SeeBruno v. Quten Research
Inst., LLC, 280 F.R.D. 524 (C.D. Cal. 2011).

In California, unjust enrichment i®t a separate cause of acti@mith v. Ford
Motor Co, 462 Fed. Appx. 660 (9tGir. 2011) (critiquing the argument that unjust
enrichment exists as a separate causetdn as having “no merit”). However, unjust
enrichment can survive the tan to dismiss “when pled a alternative avenue of
relief.” Colucci v. ZonePerfect Nutrition C&2012 WL 6737800, &0 (N.D. Cal. Dec.
28, 2012) (allowing a Plaintitio plead unjust enrichmeint the alternative “based on
guasi-contract”).

Plaintiff claims that “Count IV—Unjst Enrichment” was not pled as an
independent cause of action, but rather was pled in the alternative. Opp’'nto MTD at 17-
18. However, the Complaidbesset forth unjust enrichment as a separate cause of
action. FAC 11 97-110. Atithtime, Plaintiff's FAC doesot set up unjust enrichment
as an alternative claim to any cause ofagtsuch as fraud, @ome type of quasi-
contract, but rather claims unjust enrichmenaasndependent form of relief. Therefore,
the pleading exception outlined@oluccidoes not apply hereSee Colucgi2012 WL
6737800, at *10. The Court GRANTS féadants’ motion to dismiss Plaintiff's
independent cause of action for unjestichment, with leave to amend.

E. Negligence

Defendants concede that there is noemal difference between California and
Texas law concerning negligem Without deciding on theutth of the concession, this
Court will apply California law, as Defendarttave not proven that the law of any
foreign jurisdiction woulde more appropriateéSeeBruno v. Quten Research Inst.,
LLC., 280 F.R.D. 524 (C.D. Cal. 2011).
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“In order to establish negligence undetlifoania Law, a plaintiff must establish
four required elements: (1) duty; (@each; (3) causation; and (4) damagdieto v.
Glock Inc, 349 F.3d 1191, 1203 (9th Cir. 2003) m8ar to the analysis for a breach of
implied warranty, in order to establish theraknt of causation for negligence, a plaintiff
need only demonstrate that “the evidencauisceptible of a reasonable inference that
death or illness resulted from the eating afteminated food, [and once] a prima facie
case of negligence or of a breach of impliedrasaty of the fitness of the food has been
established . . . it is erroneous for the toodirect a verdict for the defendant.”
Dougherty v. Leer4 Cal. App. 2d 132, 137 (1946).

Defendants argue that because Plaintiff has not adequately pled the element of
causation, Plaintiff's cause of action for negligence must be dismissed. As discussed
above in Section IlI(A), the Court disagrees tRkintiff has failed to plead sufficient
evidence to show that Defendants’ Kinga®ets chicken jerky dog treats caused
Tucker’s health problems. Therefore, thisurt DENIES Defendants’ motion to dismiss
Plaintiff's cause of action for negligence.

F. Strict Products Liability—Defective Design or Manufacture
In California,

a product may be found defective in design if [either] the plaintiff
establishes that the product failed gerform as safely as an ordinary
consumer would expect wharsed in an intended doreseeable manner
.. . [or] the plaintiff demonstratethat the product’'s design proximately
caused his injury and the daeftant fails to establislm light of the relevant
factors, that on balance, the benefitgshe challenged design outweigh the
risk of danger inherent in such design.

Albee v. Cont’l Tire N. Am., Inc/80 F. Supp. 2dQD5, 1008 (E.D. Cal. 2011) (citations
and internal quotation marks omitted), resjuer reconsideration granted on other
grounds. In addition, the Supreme CafrCalifornia explicitly “abolish[ed] the
Restatement’s requirement that the picidorove not only defective but also
‘unreasonably dangerouas$ a result thereof.Cavers v. Cushmaxlotor Sales, InG.95
Cal. App. 3d 338, 344 (1979). In Texas, “fadnufacturing defect ests when a product
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deviates, in its construction or quality, frdhe specifications or planned output in a
manner that renders it unreasonably dangeroB8kdun T. Mian Corp. v. Hewlett-
Packard Ca.237 S.W.3d 851, 858 (Tex. Ct. App. 2007).

To distinguish California and Tegdaw, Defendants again proffer thikexicali
test. D-CLI at 14. As discussed abovékarction [11(B)(2)(A), theCourt does not find
Defendants’ particular use bfexicalito be persuasive, given the factual circumstances
of this case. However, Defendants alsghhght the states’ different analytical
approaches to strict products liability, wihialthough “facially snilar,” are actually
guite different when read in the context oégger California jurisprudence. D-CLI at 13;
see Cavers95 Cal. App. 3d at 344 (notingathadding the “unreasonably dangerous”
element to defective design analyses “wqédmit the manufacturer to escape liability
simply because of the low expectatior tirdinary consumanight have for his
product”). Because the element of “unreadiy dangerous” differbetween Texas and
California law, and because the California Supe Court has found this difference to be
material, the Court continues witis government interest analysisl.

As discussed above in Section llI(B)@), Defendants conduct business in both
California and Texas, and thbeth states have interests in applying their law to any
potential claim for strict products liabiliipr defective design or manufactur8ee
Mazza 666 F.3d at 592. However, likdcCann in which the victimwas injured outside
of California (Oklahoma), while a resident©@klahoma, in this cadelaintiff's dog died
in Texas, while Plaintiff was a resident ofX&s, allegedly from food purchased in Texas.
See McCann v. Foster Wheeler, LLE3 Cal. 4th 68, 91 (2010). Furthermore, like
Mazza in which Honda having its corporatedaguarters and principle place of business
in California did not give rise to the presption that Californidaw would necessarily
apply to the Plaintiff's claimdjere too, the fact that Defdant Globalin¥Pet LLC has its
place of business in California, and DefantiGlobalinx Corporation is a California
entity with its place of busirss in California, does not automatically give rise to the
presumption that California law sHdwapply to Plaintiff's claims.See Mazza66 F.3d
at 594. Based on the facts provided by tteerfiff, California appears to have no greater
interest in applying its laws efendants than it did to HondaMuazza See id.As
such, Texas has a greater interest in itsdaimg applied to Plaintiff's claim regarding
this issue, these interests would be mongaimed if California law were applied to the
case than California’s limited interests wouldilgaired if Texas law were applied, and
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Texas law should therefore govern in regarthe claim for stricproducts liability for
defective design or manufactur8ee idat 592-94.

Defendants’ motion to dismiss Plaintiftsuse of action for strict products
liability for defective design or manufactureste solely on the argument that Plaintiff's
have not adequately pled themlent of causation. In Texas, “[p]roof other than expert
testimony will constitute some evidence ofisation only when a layperson's general
experience and common understanding woultbnthe layperson tetermine from the
evidence, with reasonablegirability, the causal relationghbetween the event and the
condition. Expert testimony is required wheamissue involves nti@rs beyond jurors'
common understanding.Mack Trucks, Inc. v. Tame206 S.W.3d 572, 583 (Tex. 2006);
see also BIC Pen Corp. v. Cart&46 S.W.3d 533, 542 (Te2011). Unless all facts
demonstrate that no reasonable jury could ¢iadsation, this element of the claim is “a
guestion of fact for the jury.’Goodner v. Hyundai Motor Co., L1650 F.3d 1034, 1044-
45 (5th Cir. 2011) (refusg to overturn a jury finding afausation even though an expert
did not unequivocally establithe element, because the estld provide enough facts
that, along with other evidence, allowed jiny to reasonably infer causation). In
Goodner an expert testified that the reclinesoHyundai seat caused a woman to be
ejected from her car, and that being ejedtech a car “greatly ioreases the risk of
injury.” 1d. at 1045. Although the expert did nestify that the ejection specifically
caused the woman'’s injuries, thdth Circuit determined sucéin inference to be fair and
reasonable for a lay jury to have madesdzhon the information that the expert did
provide. Id.

In this case, it is likely that the toxig of chicken jerky dog food would not be
within the common understanding of a laypersB8eeMack Trucks206 S.W.3d at 583.
However, Plaintiff has provided a statemennirone of Tucker’s treating veterinarians
which asserted that she “suspect[ed] thate was some toxic exposure [that caused
Tucker’s iliness]. The Chicken Jerky Tteghat c[a]me from China have been
implicated in several kidney faile cases in the last year and [she therefore thought that]
these may have played a rateTucker’s kidney diseases well.” FAC § 20. Like
Goodner in which the expert did not explicitstate that the product design caused the
injury, but did provide enouginformation so that a reasonable juror could make a fair
conclusion regarding causati, here too, a reasonable juror could find that the
veterinarian’s testimony, iconjunction with the other evidence provided in the FAC,
demonstrates that Defendants’ Kingdom PRleig treats caused Tucker’s iliness and
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death. Goodner 650 F.3d at 1044-45. Defendantd tve afforded amp opportunity in
the future to attempt to ingach the veterinarian and disdit her testimony. However,
at the pleading stage, this Court must takéacts and inferences in the light most
favorable to the PlaintiffManzarek v. St. Paul Fire & Marine Ins. C619 F.3d 1025,
1031 (9th Cir. 2008). Thefore, the Court DENIES Dendants’ Motion to Dismiss
Plaintiff's cause of action for strict pducts liability from defective design or
manufacture.

G. Strict Products Liability—Failure to Warn

In both California and Texas, coudse guided, to some extent, by the
Restatement (Second) of Torts section 402Andigg failure to warrtheory in strict
products liability. Anderson v. Owens-Corning Fiberglas Cof3 Cal. 3d 987, 995
(1991);Cavers v. Cushman Motor Sales, |r85 Cal. App. 3838, 344 (1979)
(explaining some of the differences beem contemporary California law and the
Restatement regarding the removal & Restatement’s “unreasonably dangerous”
requirement)Zavala v. BurlingtorN. Santa Fe Corp355 S.W.3d 359, 367 (Tex. Ct.
App. 2011).

In California, “despite itsoots in negligence, failu® warn in strict liability
differs markedly from failure to warn in the negligence contex in strict liability, as
opposed to negligencthe reasonableness of the defent’s failure to warn is
immaterial.” Anderson53 Cal. 3d at 1002-03ge also Lucas v. City of Visalid26 F.
Supp. 2d 1149, 1157 (E.D. Cal. 2010). In contrast, Texas courts have held that “the
analysis of the duty to waumder strict liability and rgdigence theories invokes the
same basic principles . . . [and thus] dogy to warn under both common law theories
[exists] as a single questionHanus v. Tex. Util. Cp71 S.W.3d 874, 882 (Tex. Ct. App.
2002). This difference in approach is sigeaft, and the Court therefore finds there to
be a material difference, in this casetwmen California and ™as law regarding the
failure to warn in the gt liability context. SeeAnderson53 Cal. 3d at 1002-03ge
also Lucas726 F. Supp. 2d at 1157.

Since there is a material differencévbeen California and Texas law, the next
step is to determine whetherrwot both states have interestaving their laws applied.
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For the same reasons discussed in Setti®)(2)(F) regarding defective design, Texas
law should goverithis claim.

Defendants’ motion to dismiss again reststhe perceived failure of Plaintiff to
adequately plead the element of causatidiore typically in strict products liability
failure to warn cases, the issue of causatmolves around whether the lack of warning
itself caused the plaiiff's injury. See Technical Cher@o. v. Jacohs480 S.W.2d 602
(Tex. 1972). Defendants do not argue thattfagiure to warn did not cause Plaintiff's
injury, but rather that the a<f their product did not causige Plaintiff's injury. As
discussed in the preceding section orcsproducts liability fo defective design or
manufacture (Section [I(B)(2)(F)), Plaintiff haseapiately pled causation regarding the
use of Defendants’ product in order to sueveavmotion to dismiss. Therefore, the Court
DENIES Defendants’ motion tismiss Plaintiff's cause @fction for strict products
liability for failure to warn.

H.  Texas Deceptive Trade Practices—Consumer Protection Act

Both Plaintiff and Defendants agree that the Texas statute, accompanied by Texas
case law, should apply to the Texas e Trade Practices—Consumer Protection
Act (“DTPA”). Section 17.46(a) of the DTPdeclares “[flalse, misleading, or deceptive
acts or practices in the conduct of any érad commerce . . . unld.” Tex. Bus. &
Com. Code 8§ 17.46(a). Section 17.46(b)(5)udes “representing & goods or services
have . . . characteristics . . . [or] benefits which they do not” aan example of covered
statements. Tex. Bus. & Com. Code § 17.46(b)(5).

Because the two parties have agreetheruse of Texas law, both have waived
further consideration on the issuRiley v. Fitzgerald178 Cal. App. 3d 871, 891 (1986)
(finding that a party that had agreed to appdxas law, could not later “seek reversal for
errors which he committed or invited,” pattiarly when a conflict of laws analysis
would have produced the same choice of law anyvsayerseded on other grounds by
53 Cal. 3d 1180, 1184 (1991).

Defendants first argue that Plaintiff's ca&uof action for a violation of the DTPA
fails because it does not provide sufficiattual details in order to meet the
requirements of Rule 9(b). As discugsarlier in the section on fraud (Section
[11(B)(2)(C)), this Court finds that Plaintiff hgded with sufficient peicularity the facts
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required to meet the threshold set by Rul®.9Defendants next argue that the alleged
misrepresentations constitute nothing moemnttmon-actionable puffg.” MTD at 25.

As analyzed above in the section on esgrwarranties (Section 111(B)(2)(B)), this Court
finds that, at least for the word “wholesejhsome of Defendastrepresentations go
beyond mere non-actionable puffery. Deferiddrave provided no additional arguments
as to why this cause of action should be dismiss&terefore, the Court DENIES
Defendants’ motion to dismig¥aintiff's cause of action for the violation of the DTPA.

V. Disposition

For the reasons stated above, the COBNIES Defendants’ motion to strike,
GRANTS Defendants’ motion tdismiss Plaintiff's indepsdent cause of action for
unjust enrichment with leave to amendatal including August 12, 2013, and DENIES
Defendants’ motion to dismiss Plaiifis remaining seven causes of action.

The Clerk shall serve a copy of this minatder on counsel for all parties in this
action.

MINUTES FORM 11
CIVIL-GEN Initials of Deputy Clerk: jcb

! Defendants had previously argued that the Texas class of individuals Plaintiff claimed totépvesded those
who purchased Nestle Purina or Waggin' Train products, and not products sold by Defenddhtat 29.
Defendants have since stipulated tif@tpwing Plaintiff's correction in her Complaint, this third argument is now
moot. Reply to MTS at 2.



