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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

NEL SON VELASCO,

L Case No.: SACV 13-00698-CJC(RNBXx)
Plaintiff,

VS. ORDER DISMISSING CASE

HOMEWIDE LENDING CORP.,
AURORA LOAN SERVICES, LLC,
NATIONSTAR MORTGAGE, LLC,
and MORTGAGE ELECTRONIC

REGISTRATION SYSTEMS, INC.

Defendants.

. INTRODUCTION

On May 2, 2013, pro se Plaintiff Nelson &gco filed this action relating to the
property located at 5043 Eveegn Ave in Cypress, Califoia (“the Property”). Mr.
Velasco brings claims against Homewldending Corp. (“Homewide”), Aurora Loans
Services, LLC (“Aurora”), Nationstar Magage, LLC (“Nationstar”), and Mortgage
Electronic Registration Systems, Inc. (calieely, “Defendants”). Mr. Velasco alleges

that on November 15, 2006, he executedd@djnstable rate note in the amount of

$600,000 before a representative of Homewndarder to purchase the Property. (DKt.

bc. 10

—

Dockets.Justi

a.com


http://dockets.justia.com/docket/california/cacdce/8:2013cv00698/560804/
http://docs.justia.com/cases/federal/district-courts/california/cacdce/8:2013cv00698/560804/10/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

No. 1 [“Compl."] at 5.) Mr Velasco attempted to contéCiefendants” in November
2009 regarding a modificatiasf the loan terms.|d.) Defendantdhowever, allegedly
ignored his correspondences and requests to modify his lmhrat 2.) Instead,
Defendants foreclosed on the property and g@ltla trustee sale held on November |
2011. (d.) Mr. Velasco allegesecauses of action agairi3¢fendants: (1) fraud and
misrepresentation under the Truth in Lendiag (“TILA”), (2) violation of the Real
Estate Settlement Procedures Act (“RESPA3),violation of the California Rosenthal
Fair Debt Collection Practices Act (“Raghal Act”), (4) quiet title, (5) wrongful
foreclosure, (6) slander of title, (7) fraud, (il conspiracy, (9) constructive trust, arn
(10) unfair business practices under th&f@amia Business & Professions Code sectif
17200 (“UCL").} (SeeCompl.) On May 7, 2013, theoQrt issued an Order to Show

Cause (“OSC”) why the case should not be dsseul for failure to state a claim. (Dkt|

No. 8.) On May 21, 2013, MWelasco filed a largely noresponsive opposition to the
OSC. (Dkt. No. 7.) Among other things, heexss that the United States is in Chapt
11 reorganization and lacking the solvency to pay its debt, and that all financial

institutions are under the control of the International Monetary FUdd{{ 9, 14.) He
barely mentions the allegations in the Cormlaand provides no explanation as to w
his Complaint states a claim for relief. Dedants filed a reply in support of the OSC
May 28, 2013. (Dkt. No. 8.) Based on thetjgs’ responses to the Court’'s OSC and
the reasons stated below, the Court DISMIS8tESComplaint for failte to state a clai

upon which relief can be granted.

1. ANALYSIS

Federal Rule of Civil Prockire 12(b)(6) tests the legal sufficiency of the clain

asserted in the complaint. In consideringetiier to dismiss a case for failure to statg

! Mr. Velasco incorrectly states tha¢ seeks an eleventh causadation for a temporary restraining
order (“TRO”) and an injunction. These are formseadief, however, and not a separate cause of a
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claim, the issue befortae Court is not whether the al@ant will ultimately prevail, but
whether the claimant is entitled to offendence to support thelaims assertedGilligan
v. Jamco Dev. Corpl08 F.3d 246, 249 (9th Cir. 1997). When evaluating a Rule
12(b)(6) motion, the district court must accafptmaterial allegations the complaint a
true and construe them in the light shéavorable to the non-moving partiloyo v.
Gomez 32 F.3d 1382, 1384 (9th Cir. 1994). Howe\gecourt may consider extrinsic
evidence to evaluate a motion to dismisdwaiit converting it into a motion for summ:q
judgment if such evidence may be judicially notickee v. City of Lo&ngeles, 250
F.3d 668, 688 (9th Cir. 2001). Rule 12(b)(6)aad in conjunction with Rule 8(a), wh
requires only a short and plain statement of the claim showinththateader is entitle
to relief. Fed. R. Civ. B(a)(2). Additionally, plaintiffsalleging fraud or mistake mug
“state with particularity the circumstancemetituting fraud or mistake,” Fed. R. Civ.
9(b), including the “the timeglace and specific content thfe false representations as
well as the parties to ¢hmisrepresentations Alan Neuman Productions, Inc. v.
Albright, 862 F.2d 1388, 1392 (9th Cir. 1988) (quotBahreiber Distrib. Co. v. Serv-
Well Furniture Co, 806 F.2d 1393 (9th Cir. 1986)).

Dismissal of a complaint for failure toagé a claim is not proper where a plaint

has alleged “enough facts to state a claimetief that is plausible on its faceBell Atl.

[72)

Ary

ch

P.

Corp. v. Twombly550 U.S. 544, 570 (2007). Although the district court should grant the

plaintiff leave to amend if the complaicén possibly be curdaly additional factual
allegationsPoe v. United State$8 F.3d 494, 497 (9th Cir. 1995), the district court 1
not grant leave to amend if amendrehthe complaint would be futileSeeKendall v.
Visa U.S.A., In¢.518 F.3d 1042, 1051-52 (9th Cir. 2008) (finding that amendment
would be futile where plaintiff was gréed leave to amend once and the amended
complaint contained the same defects aptlor complaint). The&ourt addresses ead

of Plaintiffs’ causes of action in turn.
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A. Fraud and Misrepresentation under TILA

Mr. Velasco alleges th@iefendants violated TILA, but points to no specific
provisions of the law that were violated. Asesult, he has fad to put Defendants or
notice of the claims againgtem, making his allegations insufficient under Rule 8.
Regardless, any potential TILA claims dikely time-barred. TILA permits injured
plaintiffs to seek damages or rescissiém individual must bring claims for damages
within one year of the violation, 15 U.S.€1640(e), and the right to rescind “expire[
three years after the date of consummatibtie transaction or upon the sale of the
property, whichever occurs first,” 15 U.S&1635(f). Mr. Velasco did not file this
action until more than three years aftertbasummation of the loan. Additionally, M
Velasco has not demonstrated that the Cshustild equitably toll the damages statute
limitations. “Equitable tolling may be applied despite all due diligence, a plaintiff i
unable to obtain vital information beagion the existence f@iier] claim.” Santa Maria
v. Pac. Bell 202 F.3d 1170, 1178 (9th Cir. 2000ir. Velasco alleges no facts in the
Complaint or in his opposition to the OSCstaggest that he calihot have discovered
the alleged TILA violations by exercising reasible diligence. Hislaims areherefore

bared by the statute of limitations.

B. RESPA Violations

Mr. Velasco alleges th@efendants violated RESPA 8§ 2605(e) by failing to
respond to his request for a loan modificatand by failing to comply with disclosure
requirements at the closing of the sale of the Property. With respect to the disclog
the time of sale, Mr. Velasadoes not allege vith disclosure requements Defendants
violated. As a result, he has failedoiat Defendants on notice of the claims against

them, as required by Rule 8(a).
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With respect to the loan modificationgueest allegations, Mr. Velasco fails to
allege that he suffered aagtual damages as the result of the RESPA violatiSegl 2
U.S.C. § 2605(f)Long v. Deutschedhk Nat'l Trust Cg No. 10-00359 JMS/KSC, 20]
U.S. Dist. LEXIS 122617, at *12 (“Becausengiazges are a necessary element of a
RESPA claim, failure to pleadbmages is fatal to a RESRRim.”). Mr. Velasco pleaq
no facts creating a causal connection betw2efiendants’ alleged failure to respond t
the loan modification requests and his damadias.example, he does not claim that
was eligible for a loan modification, oradhhe was capable afaking payments on a
modified loan. Moreover, Mr. Velasco fails allege that he is entitled to statutory
damages because he doesauw®quately plead a “pattern or practice” of RESPA
violations. SeeRESPA § 2605(f)(1)(B). Instead, he assén wholly conclusory fashid
that he “is informed and believes . . . thetfendants have enged in a pattern or
practice of non-compliance requirements of RESPA.” (Compl. at 9.) This
“formulaic recitation of the elements of a caa$action” is not sufftient to state a clai
for relief. Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007).

C. Violations of the Rosenthal Act

Mr. Velasco alleges that Bendants violated the Rosenthal Act by “foreclosing
upon a void security interest; foreclosing upon a note of which they were not in
possession . . . ; falsely stating the amount of the debt; increasing the amount of t
by including amounts that are not perndttgy law . . . ; and using unfair and
unconscionable means in an attempt to cotleetdebt.” (Compl. at 9.) Mr. Velasco
provides no factual allegations in support of thelsims. For examplége fails to allegg
when or how Defendants falsely stateddn@unt of the debt. Moreover, “a loan
servicer is not a debt collectonder [the Rosenthal Act].Lal v. Am. Home Servicing,
Inc., 680 F. Supp. 2d 1218, 1224 (E.D. Cal. 20%6§ Sipe v. Countrywide Bar@o0 F.
Supp. 2d 1141, 1151 (E.D. Cal. 2010) (“[F]oreclosure pursuant to a deed of trust ¢
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constitute debt collection undtéhe [Rosenthal Act].”)see Gardner v. Am. Home Mor1
Servicing, Inc.691 F. Supp. 2d 1192, 1199 (E.D. CA410) (“[T]o the extent Plaintiff's
Rosenthal Act claims against Defendantseaout of collection efforts related to

Plaintiff's mortgage loan, they are outside gtope of the Rosenthal Act.”). Therefo
to the extent the alleged violations were utaleen in an effort teervice the note, Mr.

Velasco fails to state a claim.

D. Quiet Title

Mr. Velasco brings a claim to quiet titba the Property against the claims of

Aurora, Nationstar, and amther unnamed defendants whouid claim an interest.

(Compl. at 10.) In order to prevail on a afeto quiet title, Mr. Velasco must provide,|i

a verified complaint: (1) a legdescription and street addregshe subject real proper
(2) the title of plaintiff as to which determination is sought and#ses of the title, (3)
the adverse claims to the tité the plaintiff against which a determination is sought,
the date as of which the determinationaaght, and (5) prayer for the determination
the title of the plaintiff against the adverslaims. Cal. Cod€iv. P. § 761.020vega v.
JP Morgan Chase Bank, N,A&54 F. Supp. 2d 1104, 1120—EL.D. Cal. 2009). Mr.
Velasco’s claim for quiet title is deficient annumber of respectdvr. Velasco failed to
verify his Complaint, provide thlegal description of the Property, or provide the dat
of which the determination sought. Additionally, he altges that Defendants have al
adverse interest as holders of the deed of tiBst, “[a] securityinterest in a deed of
trust is not an adverse clabma plaintiff's property.” Tang v. Bank of Am., N,ANo.
SACV 11-2048 DOC (DTBx), 2012 U.S. Dist. XIES 38642, at *46 (C.D. Cal. Mar. 1
2012) (“[B]ecause Defendants’ only inter@sthe property is a security interest
evidenced by the Deed of Trust, Plaintiffssédailed to show an adverse claim to the
home.”);Vega 654 F. Supp. 2d at 1121 (dismissing quiet title cause of action becd

defendants had a security interest in a deed of trust, not an adverse claim in the p

g.
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E. Wrongful Foreclosure

Mr. Velasco’s cause of action for wrongfareclosure is both legally and factus

insufficient. Mr. Velasco’s claims afeunded on the contention that Aurora and

Nationstar lacked the right to foreclosetbe Property because they “were not and are

not in possession of the Note, and are notratise entitle to payment.” (Compl. at 1(
Contrary to Mr. Velasco’s contentions, tees no requirement that Defendants be in
physical possession of the not®ee Pantoja v. Countrywide Home Loans,,|1640 F.
Supp. 2d 1177, 1186 (N.D. Cal. 2009) (“Un@=lifornia law, there is no requirement
the production of an original promissangte prior to initiation of a nonjudicial
foreclosure.”);Dubinsky v. Chevy Chase BamNo. C 12-02765 CRB, 2012 U.S. Dist.
LEXIS 151030, at *7—*8 (N.D. Cabct. 19, 2012) (dismissing claim based on prem
that defendants were not entitled to foreelbscause they did not possess the note),
Additionally, Mr. Velasco’s allegation thabefendants are not ‘person(s] entitled to
enforce’ the security interest on the Pnapé (Compl. at 10-11), is wholly conclusory

and lacking any factual support.

Mr. Velasco next alleges that the dalosure was wrongful because Defendant
“failed to properly recordrad give notice of the Substiton of Trustee which may or
may not have occurred as provided by CatifarCivil Code section 2934a, subsectio
(b).” (Compl. at 11.) Sedan 2934a(b) provides that if “treibstitution is effected aftg
a notice of default has beescorded but prior to the recand of the notice of sale, the
beneficiary or beneficiaries alh cause a copy of the substitrtito be mailed . . . to all
persons to whom a copy of the notice diaadt would be requirgto be mailed by the
provisions of Section 2924b.” Mr. Velasco’s gli¢ions are too vague to state a violg
of section 2934a(b). As anitial matter, it appears thdr. Velasco is not certain
himself whether a violation occurredSgeCompl. at 11 (alleging that notice “may or

may not have occurred”).) Fudr, Mr. Velasco fails to aligge any facts explaining whg
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the substitution of trustee took place, whethatice was actually mailed, and if so, wk

that notice was deficient.

F. Slander of Title

Mr. Velasco brings a claim for slandertdfe, alleging that Aurora and Nationst
“disparaged” his “exclusivealid title in 2009, by and thtgh the preparing, posting,
publishing and recording . . . the Notice of Ddfd (Compl. at 12.) “The elements of

the tort are (1) publication, (2) absence ofification, (3) falsity and (4) direct pecunig

loss.” Seeley v. Seymquk90 Cal. App. 3d 844, 858 (198 MWIr. Velasco fails to allege

that there was anything improper or falsatined in the Notice of Default. Mr.

Velasco generally asserts tliagé Notice of Default was iproper because Aurora and
Nationstar had “no right, title, or interest in the Property.” (Compl. at 12.) Unfortur
Mr. Velasco pleads no facts explaining why Auraral Nationstar lack an interest in {
Property. Presumably, he is referringhe allegations related to his wrongful

foreclosure claims. The Cduhowever, has already egfed those arguments.

G. Constructive Trust

Mr. Velasco alleges that Bendants have obtained légiéle to the Property “by
means of an unjustified and fraudulent non-judiftoaéclosure sale.{Compl. at 15.) A
a result, he asks that the Court imposemstructive trust causing Defendants to holo
whatever interests they claimtime Property in trust for him.Id.) “A constructive trust
Is an equitable remedy imposed where the defarualds title or some interest in cert
property which it is inequitable for him to enjoy as against the plaintifdus v. Willoy
Park Pub. Golf CourseZ3 Cal. App. 3d 354, 373 (1977). “[T]hree conditions are

necessary for a plaintiff to establish a comstive trust for its benefit: the existence of

res (some property or some int&ren property), the plaintiff’s right to that res, and the
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defendant’s gain of the res by fraud, accidemstake, undue influence or other wrong
act.” United States v. Peg@82 F.2d 1498, 1500 (9th Cir986). Mr. Velaco has faile
to allege that he has a right to the Propartd that Defendants gained the Property I
wrongful act. Therefore, he has failed teau the necessary elements required for 3

constructive trust.

H. Fraud

Mr. Velasco asserts a fraud cause of actatleging that “Defendants, and each
them, have made sevérapresentations to Plaintiffs with regard to important facts.
These representations made by Defendants fale.” (Compl. at 16.) Mr. Velasco’s
cause of action for fraud fails to state amais it does not me#te heightened pleadin
standard required fotlagations of fraud. Rule 9(lsgquires that fraud allegations be
stated with particularity, including the “whahat, when, where,na how” of the allege
fraud. Vess v. Ciba-Geigy Corp. USA17 F.3d 1097, 1106 (9thrCR003). Mr. Velasg

alleges no facts concerning which specificestagnts were false, when the statement

were made, who made the staéts, or why they are falsélis conclusory statements

fall far short of the heightened standard of Rule 9(b).

I. Civil Conspiracy

Mr. Velasco alleges that Bendants committed a civil conspiracy by agreeing
“implement a scheme to defraud and vicaenPlaintiff through the predatory lending
practices and other unlawfultaalleged herein. {Compl. at 14.) Under California lay
civil conspiracy is not an independent causadtion, but rather a theory of liability th
holds defendants liable for wrongful acts committed by oth8ee Applied Equip. Cor
v. Litton Saudi Arabia Ltd.7 Cal. 4th 503, 510-11 (1994). To establish a civil

conspiracy, the complaint must allege (1 tarmation and operation of a conspiracy
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(2), the wrongful act or acts pursuant theratag (3) damage to the plaintiff resulting
from such act or actdd. at 511. “Standing alone,canspiracy does no harm and
engenders no tort liability. It must be aetigd by the commission of an actual totd:
Mr. Velasco fails to allegeng facts showing that there wa formation and operation
a conspiracy, or that Defenmita committed a wrongf act. Accordingly, he fails to

plead the necessary elemeots civil conspiracy.

J. Violations of the UCL

The UCL provides a separdteeory of liability under the “unlawful,” “unfair,” on
“fraudulent” prong.Lozano v. AT&T Wireless Servs., 804 F.3d 718, 731 (9th Cir.
2007). Under his UCL cause of action, Melasco simply allegethat “Defendants
committed unlawful, unfair, and/or frauduldnisiness practices . . . by engaging in t
unlawful, unfair, and fraudulent business preesi alleged herein.{Compl. at 15.)
Because Mr. Velasco has failed to sufficieraliege any unlawfulunfair, and fraudulef

acts throughout the Complaint, higigative UCL claim fails as wef.

I
I

2 Mr. Velasco additionally seeks a TRO and a preliminary injunction engidefendants from takin
possession of the Property. The standard for issuliRais “substantially identical” to that for issu
a preliminary injunction.Stuhlbarg Int'l Sales Co. v. John D. Brush & C&40 F.3d 832, 839 n.7 (9t
Cir. 2001). A plaintiff seeking either “must establishtthe is likely to succeesh the merits, that he
likely to suffer irreparable harm in the absence efiprinary relief, that the balance of equities tips
his favor, and that an injunctias in the public interest.” "Am. Trucking Ass’ns, Inc. v. City of Los
Angeles 559 F.3d 1046, 1052 (9th Cir. 2009) (quotignter v. Nat'l Res. Def. Council, Ind.29 S.Ct
365, 374 (2008)). A TRO and preliminary injunctioe axtraordinary and drastic remedies that mg
only be awarded upon a cledwosving that the moving parig entitled to relief.See Mazurek v.
Armstrong 520 U.S. 968, 972 (1997). Mr. Velasco has thitesufficiently plead a single claim for
relief. Therefore, he has not shown a likelihood @tess on the merits, and is not entitled to a TR
preliminary injunctive relief.
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[11. CONCLUSION

For the foregoing reasons, Mr. VelascComplaint is DISMISSED WITH
PREJUDICE.

DATED: June 21, 2013

Ay
,

CORMAC J. CARNEY
UNITEDSTATESDISTRICT JUDGE
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