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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Pacific Dental Services, LLC CASE NO. SACV 13749-JST (JPRX)
Plaintiff, DENYING PLAINTI FF'S MOTION TO

STRIKE (Doc. 19)

VS.

Homeland Insuranc€o. of New York

Defendant.
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Before the Court is Plaintiff Pacific D&l Services, LLC’s Motion to Strike
Affirmative Defenses in Defendant’'s AnswegMot., Doc. 19-1.) Defendant Homeland

Insurance Co. filed an opposition, and Plaingfblied. (Opp’n, Doc. 21; Reply, Doc. 22.

The Court finds this matter appropriate forpaisition without oral argument. Fed. R. Ciy.

P. 78(b); C.D. Cal. R. 7-15. Accordinglygthearing set for July 19, 2013, at 2:30 p.m.
VACATED. For the followng reasons, the Court DENIES Plaintiff's Motion.

I. Background

Pacific Dental Services, LLC (“PDS”) fitkthis action in Orange County Superior
Court on April 11, 2013; PDS alleges tlixfendant breached an insurance contract
between the two parties by failing to defend and indemnify PDS in an underlying clas
action entitledkim Hall v. Pacific Dental Services, In€Case No. 39-2012-0028002
(“Hall Action”). (Shrake Decl. Ex. A (“Compl.”), Doc. 4.) Tlall Action was filed in
California Superior Cotion April 25, 2012. 1. 1 9.) The plaintiffs in thélall Action
alleged that PDS *“violated the [Confidentialdf Medical Informaibn Act] by allegedly
authorizing all dental practitioners to whainprovides services aess to its computer
system, and that by so doirjDS has authorized dental practitioners to access
confidential information for patiestthat they do not treat.”ld| § 10.) PDS allegedly
provided notice to Homeland of th#all Action on April 25, 2012but Defendant denied
the “claim” on May 10, 2012, because thall complaint had not beeserved on PDS.
(Id. 11 11-12.) Defendant then reconsideregadsition and changed its opinion regardin
coverage on Julg2, 2012. Id. T 14.) Defendant, however, once again changed its
position on July 27, 2I2, when it denied coveragedcited an endorsement to the
policy—Endorsement No. 9.—that itasined excluded coverage for tHall Action. (d.
115)

When Defendant refused to reconsidedésial of coverage, PDS filed this action

and asserted the following claims: (1) breathontract; (2) breacbf the covenant of
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good faith and fair dealing; and (3) declargtrelief. (Compl.) Defendant removed the
case on May 10, 2013, asserting diversity juctsoh. Defendant then filed an Answer on
May 24, 2013, asserting 21 affirmative defens@ms., Doc. 12.) Plaintiff now moves to

strike all 21 of Defendant’s affirmative defenses.

Il. Legal Standard

Under Federal Rule of GivProcedure 12(f), a court “magtrike from a pleading an
insufficient defense or any redundant, immatemapertinent, or scandalous matter.” Fed.
R. Civ. P. 12(f). “The functio of a 12(f) motion to strike is to avoid the expenditure of
time and money that must arise from litigatspurious issues by dispensing with those
iIssues prior to trial . . . .Whittlestone, Inc. v. Handi-Craft C&18 F.3d 970, 973 (9th
Cir. 2010) (quoting-antasy, Inc. v. Fogeriyp84 F.2d 1524, % (9th Cir. 1993)tev'd on
other grounds510 U.S. 517 (1994)). “[M]otion® strike, as a general rule, are
disfavored.” Stabilisierungsfonds Fur Wev. Kaiser Stuhl Wine Distribs. Pty. Lt&47
F.2d 200, 201 (D.C. Cir. 1981). This is beatigy are “often used as delaying tactics,
and because of the limited importancepl#adings in federal practiceBureerong v.
Uvawas 922 F. Supp. 1450, 78 (C.D. Cal. 1996) (quoting Schwarzer, etfagderal
Civil Procedure8 9:375). “[M]otions to strike shouldbt be granted unless it is clear that
the matter to be stricken wlol have no possible bearing thre subject matter of the
litigation.” Lilley v. Charren 936 F. Supp. 708, B1(N.D. Cal. 1996).

“In considering a motion to strike, the Courews the pleadings in the light most
favorable to the non-moving party, and resshany doubt as to the relevance of the
challenged allegations favor of plaintiff.” Quintana v. Baca233 F.R.D. 562, 564 (C.D.
Cal. 2005) (citations omitted). Generally, atioo to strike will not be granted absent a
“showing of prejudice to the moving partySmith v. Wal-Mart Store®Jo. C 06-2069
SBA, 2006 WL 2711468t *10 (N.D. Cal. Sep. 20, 2006) (citation omitted).
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Federal Rule of Civil Procedure 8 requirgsaaty to “state in short and plain terms
its defenses to each claim asserted agdjhsind “affirmatively state” any affirmative
defense. Fed. R. Civ. P. 8(b), (c)(1). Anraffative defense is sufiently pled under this
standard if “it gives plaintiffair notice of the defense.Simmons v. Navajo Cnfy609
F.3d 1011, 1023 (9t@ir. 2010) (quotingVyshak v. City Nat'l| Bank07 F.2d 824, 827
(9th Cir. 1979) (per curiam)):To determine that a defenieinsufficient as a matter of
law, ‘the court must be convinced that thare no questions of fadhat any questions of
law are clear and not in dispute, and thader no set of circumstances could the defens
succeed.” Mattox v. WatsoyNo. CV 07-5006-RGK (RZxR007 WL 4200213, at *1
(C.D. Cal. Nov. 15, 2007) (citation omitted)if a court strikes an affirmative defense,
leave to amend should be freely grantedyjled there is no prejudice to the moving
party.” Kohler v. Bed Bath & Beyond, LL8lo. CV 11-4451 R®/L (SPx), 2012 WL
424377, at *1 (C.D. Cal. Feb. 8, 2012) (citiyshak607 F.2d at 826).

Federal Rule of Civil Procedure 8(a)(2), which governs claims pleaded in a
complaint, requires a “short and plain statetreérthe claim showing that the pleader is
entitled to relief.” Fed. R. Civ. P. 8(a)(2)he Supreme Court hagenpreted Rule 8(a)(2)
to require a plaintiff to allege “enough factsstate a claim to relighat is plausible on its
face.” Bell Atlantic Corp. v. TwombJ\b50 U.S. 544, 570 (200Qee alsAshcroft v.

Igbal, 556 U.S. 662, 663 (2009) (“[D]etailed faetl allegations’ are not required,” but
“[Rule 8(a)(2)] does call for suffient factual matter, acceptedtase, to ‘state a claim to
relief that is plausible on its face.”) (quotifigvombly 550 U.S. at 547). Plaintiff urges
the Court to apply the “plausibility” standbarticulated by t& Supreme Court in
Igbal/Twomblyto affirmative defenses. (Mot. at 5-6, Doc. 19-1.)

“The Ninth Circuit, however, has not regeir a heightened pleading standard for
affirmative defensesBaroness Small Estatesclnv. BJ's Rests., IndNo. SACV 11-

00468-JST (Ex), 2011 WL 3438874,*5 (C.D. Cal. Aug. 5, 2011). As other courts ha

noted, there are textual differences between B pertaining to the pleading of claims

for relief, and Rule 8(c), pertang to the pleading of affirative defenses, that justify
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different treatment; Rule 8(a)(2) requires airtl for relief to cordin “a short and plain
statement of the claishowingthat the pleader is entitleéd relief” while Rule 8(c)
requires that a party “must affirmativedyateany avoidance or affirmative defenses.”
Fed. R. Civ. Pro. &nough for Everyone Inc. v. Provo Craft and Novelty,IN0o. SA CV
11-1161 DOC (MLGXx), 2012 WL 177 (C.D. Cal. Jan. 20, 2012%ee Figueroa v.
Marshalls of CA, LLCNo. CV 11-06813-RGKSPx), 2012 WL1424400, at *1 (C.D. Cal.
Apr. 23, 2012) (concluding th#te plausibility requirement aGiwombly/Igbalshould not
apply to affirmative defenses because Rut B(cks the “showing” requirement of Rule
8(a)); Garber v. MohammagdNo. CV 10-7144-DP (RNB), 2011 WL 2076341, at *4
(C.D. Cal. Jan. 19, 2011) (same). Moreover)Hereas plaintiffs hae the opportunity to
conduct investigations prior to filing theirmplaints, defendants, who typically only hay
twenty-one days to respomal the complaint, do ndtave such a luxury.Adams v. JP
Morgan Chase Bank, N.ANo. 3:11-cv-337-J-37MCR, 200M/L 2938467, at *4 (M.D. Fl.
July 21, 2011). Accordingly, thelis good reason to conclude tfatombly/Igbaldo not
apply to affirmative defenseand an affirmative defensessfficiently pled if it gives

plaintiff fair notice of the defenseSeeéWyshak607 F.2d at 827.

. Discussion

PDS moves to strike all 21 of Defendardfirmative defenses. (Mot.) The crux
of PDS’s argument is that Defendant has faitedlead facts that would give PDS fair
notice of the basis for Dendant’s defensesld( at 2.) PDS argues that it is not asking
this Court to reevaluate its holdingBaronesgegardingTwombly/lIgbal’sinapplicability
to affirmative defenses; rather, PDS is agkihe Court to “reassessether boilerplate
affirmative defenses which do nptovide even a hint of thenature or ground satisfy the
fair notice requirement mandated by the NinthcGit.” (Reply at 5.) PDS also argues
that several of Defendant’s affirmative defenses should be stricken because they arg

affirmative defenses but rather are attamhghe elements of PDS’s claims. (Mot.)
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Defendant has agreed to withdraw its fifstyrth, and twenty-firsaffirmative defenses.

The Court will discuss the remaing affirmative defenses below.

A. Second and Third Afirmative Defenses

Defendant’s second and third affirmatdefenses are well-established defenses
that provide Plaintiff with fair notice. Thesend affirmative defensasserts that “Pacific
Dental LLC is barred . . . from recovery by thectrines of waiver and estoppel.” (Ans.
59 2.) The third affirmative defense ass#rtg “Pacific Dental LLC is barred . . . from
recovery by the doctrine of unclean handdd. { 3.)

This Court has previously denied a motiorstioke similar affirmative defenses in
Baronessatfter concluding that, while the defense=re boilerplate, they were standard
affirmative defenses that were appriate at the outset of a caBaroness2011 WL
3438873, at *5. Indeed, the sadoand third affirmative defeas in this case are nearly
identical to the third, fifth, and sixth affirmative defenses assertBdrnoness (Compare
Ans. at 5with Baroness Small Estatesclrv. BJ's Restaurants, IndNo. SACV 11-468-
JST (C.D. Cal. May 5, 2011), ECF No. 1 BéronessAns.”).) Here, Defendant’s
pleading of these well-established deferm®wides Plaintiff with fair notice of
Defendant’s defense<f. Vogel v. Linden Optometry APSo. CV 13-00295 GAF
(SHx), 2013 WL 1831686t *4-*5 (C.D. Cal. April 30, 2013) (denying motion to strike
unclean hands, waiver, and ggtel defenses that wereeplded in conclusory terms
because these defenses goeténtially viable affirmativelefenses, the nature of the
defenses is well known, aftaintiff can seek discovernggarding the purported factual

basis for these defensesDevermont v. City of San Diegho. 12-CV-01823 BEN

(KSC), 2012 WL 289882 at *2 (S.D. Cal. June 14023) (“For well-established defenses$

merely naming them may be sufficient . . . Epough for Everyone, IndNo. SA CV 11-
1161 DOC (MLGx), 2012VL 177576, at *3 (C.D. Callan. 20, 2012) (“While each

affirmative defense is a standatefense set forth in the plainest of terms, the Court fing
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this sufficient under Rules 8(b)(1) and 8(c), espliéy given the fact that this method of
pleading affirmative defensesset forth in the exempléext of Rule 8(c).”).

Moreover, Plaintiff has failed to show thawill suffer prejudice if these defenses
are not strickenSee Wal-Mart Store006 WL 2711468, at *10. Particularly, as to
Defendant’s third affirmative defense of usah hands, Defendant has provided facts tg
support this defense in its Opposition. (Opp’n at 13.) Defendant statekis defense is
predicated on PDS’s “alleged conduct ie thnderlying Class Action that includes a
breach of its obligation arguty to maintain confidential patient information.fd.j
Plaintiff argues that these additional factsder the defense legally insufficient because
“[o]bviously PDS’[s] alleged conduct in¢hUnderlying Class Action has not injured
Homeland or affected the balance of equities between [thiegjaas required by
caselaw. (Reply at 13.) The Court firtds argument inappropriate on a Motion to
Strike, however, as Defendant’s uncleandsadefense has a possible bearing on the
subject matter of the litigatioriilley v. Charren 936 F. Supp. 708, 31(N.D. Cal. 1996).
The Court is further not prepared to say thaider no set of circumstances could [this]
defense succeedMattox 2007 WL 4200213, &tl (citation and internal quotation marks
omitted). Plaintiff's Motions therefore DENIED as to Defendant’s second and third

affirmative defenses.

B. Fifth Affirmative Defense

Defendant’s fifth affirmative defense assdhat “Pacific Dental LLC is barred, in
whole or in part, from recovetyecause it has breached the PoligAns. at 6 1 5.) In its
Opposition, Defendant argues that thisrafftive defense is “based on the Policy’s
Cooperation provision, which requires PDS to provide all information, assistance, ang
cooperation needediy Defendant (“Cooperation Provision”).

Under Federal Rule of @i Procedure 9(c), “whe denying that a condition

precedent has occurredlmeen performed, a party mustsmwith particularity.” PDS
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argues that its performancedan the cooperation clause of the Policy is a condition
precedent to Defendant’s performance and thatefore, the breach of the policy must
pleaded with particularity under Rule (dBut federal courts sitting in diversity
jurisdiction apply state substantilaav and federal procedural lavicrie Railroad Co. v.
Tompkins304 U.S. 64, 78 (1938). Under Califanaw, “a condition precedent is either
an act of a party thaustbe performed or an uncertainezx that must happen before the
contractual right accrues or the contractual duty ariseitt Pac., Inc. v. AndelsoB

Cal. 4th 307, 313 (1993)The California Supreme Court has recognized that cooperat
clauses can either be conditigmmecedent or conditions subseqt that must “be pleaded

by the insurer in defense of liability O’Morrow v. Borad 27 Cal. 2d 794800 (1946);

Billington v. Interinsuranc&xch. of Southern Cal71 Cal. 2d 728, 742 (1969) (en banc),.

Moreover, “[c]onditions precedent are disfamdrand will not be read into a contract
unless required by plain, unambiguous languag#técts Assocs., Inc. v. Coh&08 F.2d
555, 559 n.7 (9th Cir. 1990). Unlike other pigns in the contract that are affirmatively
stated as conditions precedesed, e.g.Compl. Ex. 1 at 48* § IV.B. (“Notice”), Doc. 4),
the Cooperation Clause at issue here doeaffionatively state that it is a condition
precedent. The Court will therefore nadt the Cooperation Provision as a condition
precedent, and thus, Rule 9(c) does not apply.

Moreover, Plaintiff has again failed toash that it will suffer prejudice if this
defense is not stricken. Though Defendapkisading of its affirmative defense may have
been conclusory, Defendant Opposition pdeg Plaintiff with the facts on which
Defendant intends to rely toqure its affirmative defense. €ldefense is clearly relevant
to the subject matter and there are facts under which this defense could s&s=eed.
Mattox, 2007 WL 4200213, at *1 (citation anmgternal quotation marks omitted).

Accordingly, Plaintiff's motion is DENIED as to Defendant’s fifth affirmative defense.

1 * page reference is to the ECF page number.
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C. Sixth through Eighth Affirmative Defenses

Defendant’s sixth through eighth affirmagidefenses relate to whether there is
coverage for the Underlying Action and whetBefendant breached its duty of good fait
and fair dealing in denying gwerage. The sixth affirmativeefense asserts that “Pacific
Dental LLC is barred . . . from recovery basa the claims fall outside of the coverage
terms of the Policy.” (Ans. at 6 1 6.) Thereeth affirmative defersasserts that “Pacific
Dental LLC is barred . . . from recovery because the claims fall within the exclusions
the Policy.” (d. 1 7.) Finally, the eighth affirnti@e defense asserts that PDS “is
barred . . . from recovery undis cause of action for breach of the duty of good faith af
fair dealing because [Defendant] reasonably properly investigatethe claim in good
faith and without malice, and its positions @werage were arate reasonable.”ld. T 8.)

Plaintiff argues that all three of these de&mnare insufficiently gladed in that they
fail to give Plaintiff fair notice of Defendastdefenses. The Court finds, however that
these affirmative defenses provide Plaintifthwfair notice whenead in conjunction with
the factual allegations in Defendant’s Aresvand its incorporation of the documents
attached to Plaintiff's Complat. Defendant’s Answer refe and responds to exhibits
attached to Plaintiff's Complat, including a May 10, 2012tter sent by Defendant in
which Defendant states that there is no coverage for thelyindeaction and provides its
reasoning. Indeed, Plaintiff's Complaintesgfically alleges the reason why Defendant
denied coverage in the first place—it believed that the underlyasg elction had not bee
served and thus did not fall into the coverpgevisions of the Policy. (Compl. Y 11-17.
Moreover, Plaintiff's Compliat (Compl. {1 15-16) attachesmmunications between the
parties in which Defendant explicitly stakthat it believed coverage was barred by
Endorsement No. 9 and the exclusions amad therein; Defendant’s Answer also
references this Endorsement (Ans. at Ba)] The Court concludes that Defendant’s

Answer, read as a whole, provides Pldintith fair notice of these defense€f.
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SecuriMetrics, Inc. \Hartford Cas. Ins. Co.No. C 05-00917 CW,@5 WL 2463749, at
*6 (N.D. Cal. Oct. 4, 2005).
As to Defendant’s sixth and eighth affiative defenses, Plaintiff also argues that

these defenses are negative defenses thatenmga&lement of Plaintiff's claims and not

U7

affirmative defenses. (Reply 86-17.) The Court agrees witaintiff that these defense!
are more properly characterized as negativendefe which deny elements of a plaintiff's
claim, than affirmative defeses, which “defeat the plaiff’'s claim even where the
plaintiff has stated a prima facie caserecovery under the applicable lawQuintang
233 F.R.D. at 564. However, light of the fact that thesdefenses are sufficient under
Rule 8(b), the Court declines strike these defenses merblgcause Defendant mislabeled
them in its pleadingCf. Painters Joint Committee v. J.L. Wallco, |i¢o. 2:10-CV-
1385JCM (PAL), 2011 WI2418615, at *1 (D. Nev. Jurigt, 2011) (declining to strike
negative defenses where plaihtidentified no harm in allowng the defense to remain in
the answer until the parties have completesgalrery”); 5 Charles Alan Wright and Arthu
R. Miller, Federal Practice and Procedu&1269 (2d ed. 1990) (“[A] defendant

-

occasionally may label his negative avermerdraaffirmative defense rather than as a
specific denial. But as long as the pleadifeparly indicates the allegations in the
complaint that are intended be placed in issue, the proper designation should not
operate to prejudice the pleader. If the plairit#f been given ‘plain notice’ of the matters
to be litigated. . . he should be put to hisgfron those issues, irrespective of any error by
the defendant regarding termingyo”). Furthermore, Plaintiff has failed to show that the
inclusion of these defenses wad result in any prejudiceSeeWal-Mart Stores2006 WL
2711468at *10. Therefore, Plaintiff's Motin is denied as to this defense.

D. Ninth Affirmative Defense

Defendant’s ninth affirmative defense assdéniat PDS “is barred, in whole or in

part, from recovery becauseitd own failure, and the failuref its agents, attorneys, and

10




© 00 N OO O b~ W N P

N NN NN DNDNNNERRRRR R R R R
W N o 00~ WNEFEF O © 0N O 0 N~ WDN PP O

representatives to mitigate tkaim or loss, if any.” (Ans. at 6 § 9.) “[Clourts have
typically held that a generalized statement meets defendant’s pleading burden with
respect to the affirmative defse of damage mitigation.Bd. Of Trs. Of San Diego Elec.
Pension Trust v. Bigley, Elec., In&lo. 07-CV-634-1EG (LSP), Zl¥ WL 2070355, at *3
(S.D. Cal. July 12,@07) (collecting casesiesert European Motorcars Ltd. v. Desert
European Motorcars, IncNo. EDCV 11-197 RSWL (DBx), 2011 WL 3809933, at *2
(C.D. Cal. Aug. 25, 2011). Plaintiff's Motiois therefore DENIED as to Defendant’s

ninth affirmative defense.

E. Tenth and Fourteenth Affirmative Defenses

Plaintiff's Motion as to Defendant’s tenfimd fourteenth affirmative defenses is

also DENIED. Defendant’s tenth affiative defense asserts the following:

Pacific Dental LLC is barred, mwhole or in part, from recoveiyp the extent
that the application and/or materialdmitted to and/or reewed by Homeland
in connection with the underwriting @suance of the Poligyr any predecessor
thereto, or negotiation®r the Policy or any prextessor thereto, included
materially false, inaccurate, incomdeor otherwise rsieading statements,

representations or omissions. . . .

(Ans. at 6 (emphasis added).) Its fourteaftirmative defense asserts that “Pacific
Dental LLC is barred, in whole or in part, from recoveryhe extenthe limits of liability
have been exhausted or impaired by payroéother unrelated claims under the Policy.”
(Id. at 7 § 14 (emphasis added).) These pregdprovide Plaintiff with fair notice of
Defendant’s affirmative defensd®laintiff is put on notice that (1) it submitted
materially false, inaccurate, or incompletatsiments to Defendardr (2) the limits of

liability have been exhausted under the PolibgnDefendant will assert that Plaintiff is

11
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barred from recovery. The facts that woslgpport these defenses are clearly within

Plaintiff's control and thus, Plairftihas fair notice of these defenses.

F. Eleventh and Fifteenth throughNineteenth Affirmative Defenses

Defendant’s eleventh affirmative defense asshat “Pacific Dental LLC is barred
in whole or in part, from recovery becausbkas not sustained any damages proximately
caused by any alleged omissimnbreach of any du by [Defendant].” (Ans. at 6.)

Defendant’s fifteenth through nineteenthranative defenses assert the following:
Pacific Dental LLC is barred, in whole or part, from recovery because it (15) “lacks
standing, capacity, authority, or legal eézisce necessary to sue Homeland under the
Policy”; (16) “lacks contractual privity in emection with the Policy”; (17) “is not an

insured under the policy”; (18) “is not a pattythe contract of insurance in connection

with the Policy”; and (19) “is not sued ormad as a defendant in the Underlying Action|

As with Defendant’s sixth aheighth affirmative defenseBlaintiff moves to strike

these affirmative defenses because they argdtive defenses” and not affirmative ones|

(Mot. at 10-13.) As discussed above, howeveligint of the fact that these defenses arg
sufficient under Rule 8(H)the Court declines to strikese defenses merely because
Defendant mislabeled them in pieading. Furthermore, Piaiff has failed to show that
the inclusion of these defensesuld result in any prejudiceSeeWal-Mart Stores2006
WL 2711468at *10.

2 Defendant’s eleventh affirmative defense pdesi Plaintiff with faimotice that Defendant
will challenge whether any damages were caused by Defendant’s omissions or acts; Defeng
fifteen through nineteen providdaintiff with fair notice thaDefendant intends to challenge
whether PDS can enforce the Policy (e.g., whetheriB@$arty to the conteg in privity with a
party, an intended third partyeneficiary, or a named paiitythe underlying action).

12
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G. Twelfth and Thirteenth Affirmative Defenses

Defendant’s twelfth affirmative defensetist “Pacific Dental LLC is barred, in

whole or in part, from recovery because of hasice Code Section 553.” (Ans. at7 { 12.

Section 553 prodes that “an insurer is not liable faloss caused by the willful act of the

insured.” Plaintiff has fair notice that [mdant will argue coverage is barred because
Plaintiff's acts in the underlying action were willful.

Defendant’s thirteenth affnative defense asserts that “Pacific Dental LLC is
barred, in whole or in party, from recovdygcause coverage is barred, limited, and/or
offset under the Policy’s ‘Other Insurangebvisions.” (Ans. at 7  13.) Defendant
further quotes the Other Insurance providiam the Policy at page 13 of its Answer.
Plaintiff, however, argues thag provide Plaintiff withfair notice, Defendant was
required to plead the identity of other insuransl why such insurance patrtially or fully
bars PDS from recovery. (Mot. at 11.) Dedant’s thirteen affirrative defense provides
Plaintiff with fair notice that Defendamtill seek to bar coverage under the Other
Insurance provision of the Policylaintiff is not left “to guessas to this defense; if it hag
other insurance that would cover the undedyaction, Plaintiff knows that Defendant wi

raise the Other Insurance provision as a defense to coverage.

H. Twentieth Affirmative Defense

Finally, Defendant’s twentieth affirmae defense asserts the following:

Pacific Dental LLC is barred, in whote in part, from reovery because loss,

injury, or damage allegad the Complaint was dirdg or proximately caused

and/or contributed to byhe actions of personsther than Homeland, and

therefore a recovery against Homelan@ny, should be reduced or offset in

13
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proportion to the percentage of respoitigybattributable to such persons other

than Homeland.

(Ans. at 8.) In its Opposition, Defendamdtsis that this defeass “based on the
allegations in the Underlying @ts Action” and that to the &t any of the non-insured
third parties referenced in the Underlying€3 Action “contributed to the allegations in
the Underlying Class Action, PDS’ potentiatovery under the Policshould be reduced
by a proportional amount.” (Opp’n at 21.)

Plaintiff moves to strike this affirmativeefense, arguing that it is insufficient to
provide Plaintiff with fair ntice. (Mot. at 13.) The @urt finds Plaintiff's argument
unavailing; the affirmative defense as pleaded provides Plaintiff with fair notice of
Defendant’s defenseCf. SecuriMetrics, Inc2005 WL 2463749, at *6 (declining to strikg
superseding/intervening cause and contpaadault/contributorynegligence defenses
where the defenses were not “clearly ffisient as a matter of law under the facts
alleged”). And even if it didn’t, Plaintiff fled to show prejudice, because Defendant’s
Opposition provides Plaiifif with the basis for Defendant’s defense.

Plaintiff further argues that, based on the additional facts in Defendant’s

Opposition, the defense is immaterial to the action; Plaintiff is not seeking recovery “

damages allegedly incurred by the plaintiffshe Underlying Class Action, but rather the

damages it has incurred and wiltur as a result of [Defendant’s] bad faith breach of .
[the] [Plolicy.” (Repy at 22.) But Plaintiff seeksidemnification with respect to the
claims in theHall Action, and whether or not third giegs caused or contributed to the
damages claimed in the underlying conmianay have bearing on this casgee
Quintang 233 F.R.D. at 564 (On a moti to strike, the court “reéves any doubt as to the
relevance of the challenged allegations in favor of plaintiff.”) Plaintiff’'s Motion is

therefore DENIED as to Defendant’s twentieth affirmative defense.
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V. Conclusion

For the foregoing reasons, the CourtNDES Plaintiff’'s Motion to Strike.

DATED: July 17, 2013

JOSEPHINE STATON TUCKER

UNITEDSTATESDISTRICT JUDGE
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