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This matter is before the Court for ten of an order, with consent g

agreement of the parties, Mykella Smith (“Bt&f”), and Bank ofAmerica, N. A. anfd

Chandrika Majithia (collectively, “Defendants”), governing the disclosure

protection of confidential and proprietary dmess information that may be sou

nd

and
ght

during discovery in this case. In order facilitate discovery while preserving and

maintaining the confidentiality of certadocuments or testimony that may be sought

by the parties, the Court having reviewe@ tGonfidentiality Stipulation and th

Protective Order, and for good caus®mwsn, it is hereby ORDERED by the Cg
that:

1. This Protective Order shall govern the use and dissemination
information, documents or materials thag @aroduced in this action and designats
“Confidential” or “Confidential Attorney Eye®nly.” Any Party may, in good fait
designate as “Confidential” or “Confideal Attorney Eyes Only” any documer
interrogatory answers, responses to retgidor admission, deposition transcri
deposition videos, information or othewritten, recorded, or graphic mate
produced or disclosed in this litigation thitae Party considers to be subject to
Protective Order. This Pective Order extends tany other person or enti
including any third party, who produces supplies information, documents or ot
materials used in this action by subpagCourt order or otherwise.

2. The term “Confidential Information,ds used in this Protective Orc

shall mean (a) information not in the puldiomain that reflects confidential finan¢

or commercial information, (b) matters tlzainstitute or contain trade secrets purs
to applicable law, and (c)he non-public personal infimation of third-partie

including information that identifies the gg@nal or financial information for a giv
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person, including name, address, accowmbber, telephone number, place or posjtion

of work, or other identifying information.
3. The term “Confidential Attorney Ey&3nly Information,” as used in th
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Protective Order, shall mean infornmati not in the public domain that is

SO

proprietary or competitively sensitive that disclosure may cause competitive injury.

Such information may include, but is tnlamited to, highly sensitive financial and

trade secret information. The partiesagaize that the type of information which ¢an

properly be considered “Confidential Attorn&yes Only” is limited. Accordingly,

the parties expect to use this designaticariggly and only where the parties deem it

necessary to protect against the releasenfofrmation that mg cause harm to an

individual or entity through disclosure tife information contained therein.

4. Nothing in this Protective Order ahlimit the right of a party to use

documents and information &h (a) were lawfully in its possession prior to

initiation of this action; (b) were, are, or become public knowledgein violation of

this Protective Order; (c) are acquiredthg non-producing partirom a third-part;

who breached no legal obligation in prawngl the document(s) to the non-producg

party; or (d) become declassified undee trotective Order. The parties shall

designate information as “Confidential” ‘@onfidential Attorney Eyes Only” for the

purpose of interfering with the rights thfe receiving party to conduct discovery.

Confidential and Confidential Attorney Eyes Only Information

5. Any party to this action or othgrerson or entity, including any th
party, who produces or supplies informatidacuments or other maials used in th
action (hereinafter the “Designating Party” the “Producing Party”) may design
as “Confidential” or “Confidential Attorey Eyes Only” any such informatid
document or material that it reasonalalgd in good faith believes constitutes
contains Confidential Information or Codéntial Attorney Egs Only Informatio
under the terms of this Protective OrderThe designation “@nfidential” of
“Confidential Attorney EyeOnly” shall be made bwaffixing on the document
material containing such information,canpon each page so designated if practig
a legend that in substance state€ONFIDENTIAL " or “CONFIDENTIAL

—3—

the

PSS

ng
not

rd
S
ate
n,

or

=)

or

able,

ORDER REGARDING
CONFIDENTIALITY OF DOCUMENTS AND RELATED INFORMATION



REED SMITH LLP

A limited liability partnership formed in the State of Delaware

O© 0 ~N oo o b~ wWw N P

N NN N N DN DN NN R R R R R R R R R
0 ~N o 00N W N P O ©OW 0o N o o0 W N RB O

ATTORNEY EYES ONLY .” To the extent that el&#onically stored or record

D
o

information or data is produced in nativeather form such that is cannot be stamped

or imaged with a designatiaf “Confidential” or “Confidenial Attorney Eyes Only
the Designating Party may designate suckenal as “Confidentiél or “Confidentia
Attorney Eyes Only” by cowveletter referring to such rerial and by labeling th

material to the extent possible.

6. Depositions may be dignated “Confidential” ofConfidential Attorney

Eyes Only” by indicating that fact on threcord at the deposition or by provid

at

Ing

written notice to the other party within thir@0) days of receipt of the official hard

copy transcript. Within thirty (30) days of receipt of the official deposition trangcript,

the Designating Party shall advise the tawporter and opposing counsel of

specific pages and lines in which Confidenhtrigformation or Confidential Attorney

Eyes Only Information appears. If nodication on the record at the depositio
made, all information disclosed during deposition shall be deemed to
Confidential Information until the time witth which portions of the testimony may
appropriately designated asoprded for herein has passedny party that wishes

disclose the transcript, or information contl therein, before the time within wh

it may be appropriatelgesignated as “Confidentiafr “Confidential Attorney Eyes

Only” has passed, may provideitten notice of its intent to treat the transcrip

non-confidential, after which tiey any Party that wants toaintain any portion of the

transcript as “Confidentialdr “Confidential Attorney Eye©nly” must designate t

the
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be
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confidential portions within fourteen (14) days else the transcript may be treated as

non-confidential. Any Confidential Infornian or Confidential Attorney Eyes Or
Information that is used as an exhibitaieposition shall be suddjt to the provisior
of this Protective Order, along with theaniscript pages of the deposition testin
dealing with such Confidential Informati or Confidential Attorney Eyes O

Information. If a Designating Party has advised the court reporter that Confi
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Information or Confidential Attorney Eyes Only Information has been disclog
used during a deposition, the court repoball include on the cover page
following indication: ‘DEPOSITION  CONTAINS [CONFIDENTIAL
INFORMATION/CONFIDENTIAL ATTORNEY EYES ONLY
INFORMATION] OF [NAME OF DESI GNATING PARTY] - SUBJECT TO

ed or
the

PROTECTIVE ORDER.” In the event the depositios videotaped, the original and

all copies of the video shde marked by the video tegician to indicate thatTHIS
VIDEOTAPE CONTAINS [CONFIDENTIAL

INFORMATION/CONFIDENTIAL ATTORNEY EYES ONLY
INFORMATION] - SUBJECT TO PROTECTIVE ORDER .” Counsel for an
Producing Party shall have the right taclexie from oral depositions, other than
deponent, deponent’s counsel, the repomeradeographer (ifray), any person wh
iIs not authorized by this Protectiv®rder to receive or access Confider
Information or Confidential Attorney Eyes ®@rinformation. Such right of exclusi
shall be applicable only during periods etamination or testimony regarding s

Confidential Information or Confidenti&ttorney Eyes Only Information.

7. Confidential Information used this litigation may be disclosed only tp:

a. This Court and its personnel.

b. Outside counsel of record and in-house counsel in this
litigation (including staff persons employed by such
counsel).

C. The named Parties, including any past, present or
future officer, director, orepresentative of the named
Parties, but on![y to the extent necessary for the
prosecution, defense, or settlement of this action.
Confidential Information manot generally be made
available to the named Parties’ officers, directors, or
representatives.

d. Any consultant, investigatoor expert (collectively,
“Exp_ert”l) who is aSS|st|n? ithe preparation and trial
of this litigation, but onlyto the extent reasonably
necessary to enable sudBxpert to render such
assistance.
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e. Any deponent or potentideponent, provided that he

or she may be shown copie$ designated material
onlk{ during the course of gparation for his or her
testimony or in the actuabarse of deposition, and he
or she may not retainng designated material and
must be informed of the confidential nature of the
materials.

f. Court reporters and videaphers engaged by counsel
%‘_ record to transcribe testimony in connection with
Is case.

g. Any outside vendor rated by counsel who is
assisting in the preparation and trial of this litigation
by making photocopies or PI’OV_IdIng graphic_or
technological _supfport (collectively, ~ “Outside
Vendor”), including for the collection and production
of electronically stored information, but only to the
extent necessary to enable the Outside Vendor to
render such assiStance.

h. Contractlawyers, contractparalegals, or other third-
parties (collectively “Comact Lawyers”) hired to
assist with the review of documents or electronically
stored information.

I Any mock juror participting in mock jq(rjy trial
research in connection witthis case, provided that
such persons may be showopies of designated
material only during mockjury trial research
exercises, may not retaamy desighated material, and
must be informed of the confidential nature of the
materials.

J- Any mediator, special master or other third parties
(collectively, “Mediators”)appointed by the Court or
retained by the parties for settlement purposes or
rg{:sf?lutlon of discovery or other disputes and their
staff.

K. Translators of or into foreign languages who are not
employed by or affiliated witlany of the parties, but
are retained only to prade translations of any
material or testimony degmmated as Confidential
Information or Confidential Attorney Eyes Only
Information.

8. Confidential Attorney Eyes Onlipformation used in this litigation m

be disclosed only to:

a. This Court and its personnel.

—-6—
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Outside counsel of record and in-house counsel in this
litigation (including staff persons employed by such
counsel).

Any consultant, investigatoor expert (collectively,
“Exp_ert”l) who is aSS|st|n? ithe preparation and trial
of this litigation, but onlyto the extent reasonably
necessary to enable sudBxpert to render such
assistance.

A deponent or potential depent, provided that he or
she may be shown copies adsignated material only
during the course o grapatlon for his or her
testimony or in the actuabarse of deposition, and he
or she may not retainng designated material and
must be informed of the confidential nature of the
materials.

Court reporters and videaghers engaged by counsel
Or]:_ record to transcribe testimony in connection with
this case.

An outside vendor ret@ed by counsel who is
assisting in the preparation and trial of this litigation
by making photocopies or PI’OV_IdIng graphic_or
technological  support  (collectively, ~ “Outside
Vendors”) including for the collection and production
of electronically stored information, but only to the
extent necessary to enable the Outside Vendor to
render such assiStance.

Contractlawyers, contractparalegals, or other third-
parties (collectively, “Comact Lawyers”) hired to
assist with the review of documents or electronically
stored information.

Any mock juror particigting in mock jq(rjy trial
research in connection witthis case, provided that
such persons may be showopies of designated
material only during mockjury trial research
exercises, may not retaamy desighated material, and
must be informed of the confidential nature of the
materials.

Any mediator, special master or other third parties
(collectively, “Mediators”)appointed by the Court or
retained by the parties for settlement purposes or
rg{:sf?lutlon of discovery or other disputes and their
staff.

Translators of or into foreign languages who are not
employed by or affiliated witlany of the parties, but
are retained only to prade translations of any
material or testimony degiated as Confidential
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Information or Confidential Attorney Eyes Only
Information.

9. If a party wishes to disclose Confidential Inforraatior Confidentia
Attorney Eyes Only Information to any persnot described in Pagraphs 7 and 8
this Protective Order, permission to shbsclose must be requested from
Designating Party in writing. If withinten (10) business days of request
permission, the Designating Party objectsh® proposed disclosure, such disclo
shall not be made unless, upon motion gy plarty requesting such permission,
Court orders otherwise.

10. Prior to obtaining access to Comdndial Informationor Confidentia

1
of
the
for
sure
this

Attorney Eyes Only Information, an¥xpert, deponent or potential deponent,

Mediator, translator, Contract Lawyenr mock juror to whom Confident
Information may be disclosed pursuant tad@aaphs 7, 8, an8 hereof shall 4
shown and shall read a copytbfs Protective Order and ahagree in writing to O
bound by its terms by signing a copy of tGonfidentiality Acknowledgment attach
hereto as Exhibit A (“Confidentiality Ackndedgment”). In the case of any Outs

al
e
e
ed
ide

Vendor, it shall be sufficient for the managsupervisor or owner of the Outside

Vendor to agree in writing that he/shiedaall his/her employees are bound by
Protective Order by signing a copy of the Confidentiality Acknowledgment. Cq
for the party obtaining a person’s signatun the Confidentiality Acknowledgm:é
shall retain the original signed acknowledgm and, if requested by the Designg
Party, shall provide a copy of the signed acknowledgment to counsel f

Designating Party.

this
bunse
ent
ting
or th

11. If a witness at a deposition reés to sign the Confidentialjty

Acknowledgment, any Party may adjourn ttheposition to file a motion with t
Court seeking to compel thveitness to comply with th€rotective Order. Any su
motion must be filed in strict compliancetivLocal Rules 37-1 and 37-2. If no P4

wishes to adjourn the deposition to fdemotion with the Court, the deposition \

ne
ch
Arty

vill
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proceed and that witness may be shown @ential Information but counsel seek
to use the Confidential Information shafiform the witness that the witness
obligated to maintain the confidentiality tfe Confidential Information pursuant
the terms of this Protective Order. In compliance with Local Rules 37-1 ang
following a deposition in which a witnesefuses to sign the Confidentia
Acknowledgement, any Party méle a motion with the Cotirseeking to compel t
witness to comply witlthe Protective Order.

12. Where any Confidential InformatioQonfidential Attorney Eyes On
Information, or informabn derived from Confidential farmation or Confidentig
Attorney Eyes Only Information is included any Court filing, the party wishing
file the information shall first submit a writteapplication to and proposed order ta
judge for each document the party wishedile under seal, iraccordance with tf
procedures set forth in Civil Local Ru 79-5. The filing shall be mark
“CONFIDENTIAL — SUBJECT TO PROTECTIVE ORDER .” The filing party

shall take all necessary steps to ensilm& any such Confidential Informati

Confidential Attorney Eyes Only farmation or information derived frgm

Confidential Information or Confidentiahttorney Eyes Only Information will &

ing

to
| 37-2
ity

e

maintained under seal by the Court. Afiseritten permission from the Designa
Party or a court Order, a party may not &iley Confidential Information, Confiden
Attorney Eyes Only Information orinformation derived from Confidentia
Information or Confidential Attorney Eyes @rnformation into the public record.

General Provisions

13. Except to the extent expresslythausized in this Protective Ord
Confidential Information and Confidentiattorney Eyes Only Information shall 1
be used or disclosed for any purpose otihan in this action and/or any appt
therefrom, subject to the provisions of tlitsotective Order. Use or disclosure

Confidential Information and Confidenti@dttorney Eyes Only Information in a

ing
El

D
=

ot
bals

b of
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other litigation or for any other purpes is expressly prohibited.

14. Confidential Information andConfidential Attorney Eyes On

ly

Information shall be storeaihd maintained by any party receiving such information in

a secure manner that ensures that accdissitied to the persons authorized under

Protective Order.

this

15.  Any summary, compilation, notesppy, electronic image or databpse

containing Confidential Information or Confidential Attorney Eyes Only Information

shall be subject to the terms of this Protext@rder to the same text as the mater

al

or information from which such summamggmpilation, notes, copy, electronic image

or database is nda or derived.
16. Within sixty (60) days of receipt a document marked “Confidential”
“Confidential Attorney Eyes Only,” a pgritnay object to the designation by notify|

or

ing

the Designating Party in writing of that elofion. That writing also must specify the

bates range corresponding to the begignand end of each document subjec¢t to

objection as well as the bates number of tmarticular page or pages of s
documents that actually contain the desigdamaterial to which the objection
made. The parties shall, ttwin ten (10) days of service of the written object
confer concerning the objection as required.bgal Rule 37-1. If the objection is 1
resolved, the objecting party shall, within tweone (21) days of the conference,
with the Court and serve a motion to resothe dispute over the designation of
material in Conformance with Local Rg 37-1 and 37-2, including the Jq
Stipulation requirement. The Designating Pattall have the burden of justifying
disputed designation to the Court. If a matis filed, information subject to disp
shall, until further order of the Court, lieeated consistently with its designat
With respect to any material which isdesignated or ceases to be subject tg
protection of this Protective Order, the Qpwting Party shall, at its expense, pro

to each party who so requesitdditional copies thereof fno which all confidentialit

-10-
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legends affixed hereundbave been adjusted to reflect the redesignation or removec

as appropriate.

17. The failure to designatsy information pursuant to this Protective Order

shall not constitute a waiver of any otherwise valid claim for protection, so lpng a

such claim is asserted within sixty (60) dafjthe discovery of such failure. At suich

time, arrangements shall be aeafor the return to the Bggnating Party of all copi
of the misdesignated documents and foe substitution, where appropriate,

properly labeled copies.

D

S

of

18. Nothing in this Protective Order &dh be deemed to restrict in any

manner the use by any Designating Partyngfiaformation in its own documents and

materials.

19. If counsel for any party receivestice of any subpoena or court order

commanding production of Confidential Infoation or Confidential Attorney Ey
Only Information that a party has obtaingader the terms of this Protective Or

counsel for such party shall, if there arevée than ten (10) days to comply, wit

four (4) days, or if more than ten (10) days, within seven (7) days prior to the d

S
ler,
hin

e da

of compliance, notify théDesignating Party in writingand shall not produce the

Confidential Information and/or ConfidentiAttorney Eyes Only Information, u
the Designating Party has haghsonable time to take appropriate steps to prote

material. It shall be the responsibility thfe Designating Party to obtain relief fr

til
ct the

om

the subpoena or order prior to the due ddteompliance. To give the Designating

Party an opportunity to obtain such reliffe party from whom such information
sought shall not make the dissure before the actual ddate of compliance set fo
in the subpoena or court order.

20. This Protective Order shall notepent any of the parties from mov
this Court for an order that Confidentimformation or Confidential Attorney Ey

Only Information may be disclosed oth#tran in accordance with this Protec

—11 -
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Order. This Protective Order is withouteprdice to the right of any party to seek

modification of it from the Court. It shatemain in effect until such time as it

modified, amended, oescinded by the Court.

21. This Protective Order is not intended to govern the use of Configlentia

Information or Confidential Attorney Eyes rinformation at any hearing or trial

this action. Questions of the protectiohConfidential Infornation or Confidentia

Attorney Eyes Only Informa&in during a hearing or tidiawill be presented to the

n

Court and the Designating Party prior toduring the hearing or trial as each party

deems appropriate.

22. This Protective Order does noteaff any party’s rights to object|to

discovery on any grounds. Nothing in tisotective Order shalle deemed to be

waiver of any party’s right toppose production or admisdityi of any information or

documents on any ground, including withdimitation, lack of timeliness of the

a

request, lack of relevanceck of materiality, as a privileged communication, as work

product of counsel, or as not calculatedl¢ad to the discovery of admissible

evidence. Further, the production subjextthis Protective Order of Confidential

Information or Confidential Attorney Eye3nly Information shall not be deemeq

a

waiver of any objection to the admissibiliéy such documents or their contents that

may exist under any applicable Rules of Evien It is the intent of the Parties and

the Court hereto that any suobhjections may be assertpdor to and at any hearip

or trial.

23. Nothing in this Protective Ordeshall require anyparty to produge

Confidential Information or Confidentialtforney Eyes Only Information and nothjng

U

in this Protective Order shall result in tivaiver by any party ofny objection bass

on the grounds that the information is adehtial and not subject to disclosure.

24. This Protective Order shall npteclude any party from seeking and

g

obtaining from the Court additional protectimth respect to the issues addressed in

- 12 —
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the Protective Order. The pias agree that this Protective Order is without prejt
to any position either party maake in any other case.
25. The production of any documewot information protected by t

attorney-client privilege, work product daoe, and/or any other applicable privilg

shall not constitute a waiver of any suciviige or doctrine. Upon receipt of nofj

of such production from the Producing Raor upon the receiving party seeing
such production has been matlee receiving party shalyithin fourteen (14) day
return all copies of such document()et‘ldentified Materials™) to the Produci
Party other than copies containing attorneydses or other attorney work product
may have been placed thereon by coungelhfe receiving party and shall destroy
copies of such documents that contain sumies or other attorney work product.

Identified Materials shall bdeleted from any systems used to house the docu
including document review ddiases, e-rooms and any othecation that stores t
documents. The receiving party may makeuse of the ldentified Materials dur
any aspect of this matter or any other matterluding in depositionsr at trial, unles

the documents are later designated by tbarCas not privileged or protected.

already aware of the contents of thdxafore the notice was made. The p
returning the Identified Materials mayowe the Court for an order compell
production of some or all of the materialtureed or destroyedhut the basis for su
a motion may not be the fact or circumstas of the production. This Protecf
Order does not constitute a concessionty @arty that any documents are subje
protection by the attorney-client privilegde work product doctrine, or any ot
potentially applicable privilege or protemti. This Protective Order also is

intended to waive or limit in any way eithearty’s right to contest any privile
claims that may be assertedth respect to any of théocuments produced excep

the extent stated herein.

—-13-—
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26. This Court shall have continuing jurisdiction to modify, enforce, inte

or rescind this Protective Order, notvatanding the termination of this action.

rpret

27. Within ninety (90) days after tle®nclusion of this action, including the

exhaustion of all appeals, coehs$or all parties shall usedir best efforts to locate
Confidential Information and ConfidentiAttorney Eyes Only Information produg
in this litigation (other than exhibits at tléficial court of record) and return it to {
Designating Party or shall desy such information. Thparties acknowledge that {
electronic nature of the documents produaedhis action makes full and absol
compliance with this provision difficult.The parties further acknowledge that t
duty to return or destroy all Confidentiaiformation and Confidential Attorney Ey
Only Information is a continuing duty andetiparties agree to destroy or return
such information found in thieiture. Deposition transcripts and court transcripts
contain or reference Congdtial Information and Confidential Attorney Eyes C
Information need not be destroyedthaugh any deposition exhibits must
destroyed or returned in accordance with thrsler. Counsel for any party or th
party receiving Confidential Informatioror Confidential Attorney Eyes On

Information shall make written ddrcation of having used their best efforts to con

All
ed
he
he
ute
heir
es
any
that
)nly
be
ird

ly
ply

with this provision and shiadeliver the same to couelsfor each Designating Party

within one hundred and twenty (120) dagfier the conclusion of this acti
including the exhaustion of all appeals.

28. Any Party may seek a modificationtbfs Order at any time by filing
appropriate motion with the Court.

29. No document shall be filed undeeal unless counsel secures a (
order allowing the filing of a document undelatk An application to file a documq

under seal shall be served opposing counsel, and oretperson or entity that h

custody and control of the document, iffeiient from opposing counsel. If opposd

counsel, or the person or entity who hastoedy and control of the document, wis
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to oppose the application, hieésmust contact the chambeisthe judge who will rule

on the application, to notify the judge’s fftdhat an opposition to the application v
be filed.

30. The Court may modify the termadcaconditions of the Protective Or
for good cause, or in the intsteof justice, or on its oworder at any time in the

proceedings.

—15-—
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EXHIBIT A

l, , being dulgsworn on oath, stg

the following:

te

1. | have read and understande tiProtective Order to which this

Confidentiality Acknowledgment is attacheshd | attest to my understanding

access to information designated “Confiddhta “Confidential Attorney Eyes Only

may be provided to me and that such asas pursuant to the terms and condit

and restrictions of the Protective Order.agree to be bound by the terms of

Protective Order. | hereby submit to the gdiction of this Courfor the purpose of

enforcement of this Confidentialidkcknowledgment and the Protective Order.

2. | shall not use or disclose tmthers, except in accordance with

Protective Order, any Confidential Infortiea or Confidential Attorney Eyes On

Information. | also shall use my best etfoto return all Confidential Information g

that

ions
the

the

y
nd

Confidential Attorney Eyes Only Information to the party who provided it t9 me

within sixty (60) days after the conclusioh this action, including the exhaustion
all appeals. If | fail to abide by the tesmof this Confidentiality Acknowledgment
the Protective Order, | understand thatmhy be subject to sanctions under
contempt power of this Court, whichcindes the power to impose compense
damages to remedy contemptuous conduct.

3. If | am an “Outside Vendor,” adefined by the foregoing Protect
Order, | agree to use all reasonable messwo ensure that my employees ar
direct reports comply with the terms this Confidentiality Acknowledgment and
Protective Order. | understand that if | failteike reasonable measures to ensurg
my employees and/or direct reports complith the terms of this Confidential
Acknowledgment and Protective Order, | ynbe subject to setions under th
contempt power of this Court, whichcindes the power to impose compense

damages to remedy contemptuous conduct.

of
or
the
tory

ve
d/or
he

> that
ty

e

tory
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Dated:

Signature

Printed Name

Address

Individual or Entity Represented
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The Court, having considered thep8lation Regarding Confidentiality of
Discovery Documents and Related Inforraatihereby orders that this Protective

Order Regarding Confidentiality of Docunte and Related Information become th

/u-ﬂuu%

Hon.JeanP.Rosenbluth
U.S. Magistrate Judge

order of this Court.

DATED February 06, 2014
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