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8 UNITED STATESDISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10 SOUTHERN DIVISION
11| YAN SUI, PEI-YU YANG, )
12 Plaintiffs, g Case No. SACV 13-1607 JAK (AJW)
13 V. g

) ORDER TO SHOW CAUSE
14| RICHARD A. MARSHACK, et al., ) RE CONTEMPT
15 Defendants. g
16 :
In his capacity as the trustee in plaintiff Yani's (“Sui’s”) Chapter 7 bankruptcy case, defendant
o Richard A. Marshack (the “Trustee”) filed a noticeradtion and motion for the issuance of a second order
10 to show cause (“OSC”) regarding contempt against $be Trustee contends that Sui should be held in
0 civil contempt for filing an actioim this court against the Trustee and his court-approved litigation counsel
20 without first obtaining leave of the bankruptcy couryiwmlation of the Jul23, 2014 order (the “Dismissal
2 Order”) accepting the Report and Recommendation filed on June 20, 2014 (“ReportDofdet Nos.
2 96, 99, 181]. The Trustee requests issuance of an ordeciilig Sui to show cause why he should not/be
23 found in contempt of court for violating the Dismissal Order, an order finding Sui in contempt of the
z: Dismissal Order, an award of monetary and non-moyetactions to coerce Sui’s dismissal of the Thijrd
26
27[ * SeeYan Sui v. Wells Fargo Bank, N.A., et &bACV 16-00223 JAK (AJW) (the “Third
Action”).

28

2 All citations to the court’'s docket are to the docket in this action unless otherwise noted.
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Action, and an award of attorneyses and costs against plaintiff. [Docket No. 181]. Sui filed opposi
to the motion. [Docket No. 185]. Theuktee filed a reply. [Docket No. 186].

L egal standard for issuance of an OSC

tion

Although a magistrate judge is authorized to peatrial matters, the magistrate judge’s authority

concerning contempt procaads is limited. _Se@8 U.S.C. 88 636(b)(1), 636(e)(6)(B)(i)-(iii). Afte

considering whether an act or conduct may constteieil contempt, a magistrate judge “shall forthwi

=

th

certify the facts to a district judge,” and “may =eor cause to be served, upon any person whose behavior

is brought into question undéhis paragraph, an order requiring such person to appear before a distric

judge upon a day certain to show cause why thaopeshould not be adjudgadcontempt by reason o
the facts so certified.” 28 U.S.C. § 636(e)(6)(B)(iiijalinagistrate judge certifies such facts and issue
order to show cause, “[tlhe district judge shabrdupon hear the evidence as to the act or con
complained of and, if it is such as to warrant pumisht, punish such person in the same manner and t
same extent as for a contempt committed beforstaaijudge.” 28 U.S.C. § 636(e)(6)(B)(iii)). As th
Fourth Circuit has explained:

[T]he certificate of facts forwardiby the magistrate to the district court shall be considered

the statement of a prima facie case. Thuseifglis nothing else appearing before the district

court and the certified facts, tifue, will support a violation, then the district court may, if

it deems the burden of persuasion to have been satisfied, find a party in contempt.

Proctor v. State Gov't of N. Carolin®30 F.2d 514, 521 (4th Cir. 1987).

Procedural and factual background

f
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D

On October 15, 2013, plaintiffs filed this actioraagst the Trustee, Marshack Hays LLP, Clarence

Yoshikane, Pickford Real Estate, Inc. dba Beidesliathaway Home Services California Properti
erroneously sued as Prudential REéatate Corp. (collectively, the “Trustee Defendants”), Office of
United States Trustee, Wells Fargo Bank, N.A. (“Wedsgo”), and 2176 Pacifidomeowners Association
[SeeDocket No. 1]. Plaintiffs sought damages, injiveerelief, and declaratory relief against the Trust
Defendants based on alleged conduct that occurred during the bankruptcy proceedings. The
Defendants filed a motion to dismiss. On Jun&2Q@4, the Report was filed recommending that the mof

to dismiss be granted. It explained that under the “Badtmoirine,” a party must “obtain leave of th
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bankruptcy court before it initiates an action in another forum against a bankruptcy trustee or othe
appointed by the bankruptcy court for acts done irotfieer's official capacity.” [Docket No. 99 at 4-}

(citing Beck v. Fort James Corp. (In re Crown Vantage),ld21 F.3d 963, 970 (9th Cir. 2005))]. _S¢

Barton v. Barbouyr104 U.S. 126 (1881). The Report concluded that

this court lacks subject mattgurisdiction over plaintiffs’ federal and state law claims
against the Trustee because those claims arise from the Trustee’s conduct in his official
capacity as the trustee in Yan Sui’'s Chaptemkhaptcy case. This court also lacks subject
matter jurisdiction over plaintiff's claims against Marshack Hays LLC, Yoshikane, and
Prudential Realty because the Bankruptoui€ issued orders approving the Trustee’s
application to employ Marshack Hays LLC lais special litigation counsel and general
counsel, as well as the Trustee’s application to employ “Clarence Yoshikane of Prudential
California Realty as the estate’s Real Estate Agent (“Agent”) . ..."

[Docket No. 96 at 5-6 (internal citations omitted)].

On July 23, 2014, the Dismissal Order wagifiéecepting the Report and granting the motion

I offic

UT

D
D

to

dismiss. [Docket No. 99]. Plaintiffs’ claims @&gst the Trustee Defendants were “dismissed without

prejudice to plaintiffs’ ability to refile those claimgrovided plaintiffs first obtain written leave to do S

from the Bankruptcy Court.” [Docket Nos. 96, 99].

50

Plaintiffs appealed the Dismissal Order.Qaotober 2014, the Ninth Circuit dismissed the appeal

for lack of jurisdiction. [Se®ocket Nos. 101, 102, 103, 106, 107, 108, 109].
Another proceeding was then pending before the Bankruptcy Appellate Panel. On Novem
2014, the Bankruptcy Appellate Panel filed its mesmdum vacating and remanding a pre-filing org
issued by the bankruptcy court on December 19, 2008 Bankruptcy Appellate Panel warned th
plaintiffs could be held in contempt for violating the Dismissal Order:
When the bankruptcy court entered the Pre-Filing Order here, Appellants [Sui and his co-
plaintiff in this action, Pei-Yu Yang (“Yang”)] already had an action pending against the
Trustee and his professionals in district ¢ouburing the pendency of this appeal, that

action was dismissed by the district court &mHl of subject matter jurisdiction based on the

ber 1
ler

at

Bartondoctrine. The magistrate judge’s recommendations, adopted by the district court,

3
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included dismissal of Appellants’ claims agaifise] Trustee and his professionals in their
entirety without prejudice to Appellants’ ability refile the claims, “provided [Appellants]
first obtain written leave to do so from therlauptcy Court.” Arguably, if Appellants fall
to seek leave from the bankruptcy court befitireg another such action in the district court,
they will be in contempt of the district court’s dismissal order.

Yan Sui, et al. v. Richard A. Marshack, et Blo. CC-13-1572-TaSpD, slip op. at 22 (9th Cir. B.A.P. N

10, 2014) (internal citation and ellipsis omitted).
Plaintiffs Sui and Yang filed the Second Actiagainst the Trustee Defendants and others

January 14, 2015. S&@&n Sui, et al. v. Richard A. Marshack, ef SACV 15-59 JAK (AJW) (the “Seconc

Action”). The Trustee Defendants filed a motion &suance of an OSC regarding contempt and a req

on
)

uest

for attorneys’ fees on the ground that plaintiffs ateld the Dismissal Order by filing of the Second Action

without first obtaining leave from the bankruptauct. [Docket No. 121, 122]. The motion for an OS
was granted. [Docket No. 139]. Afteshow cause hearing, an order filad finding Sui and Yang in civil
contempt, directing them to dismiss the SeconiibA¢cdismissing the Second Action with prejudice wh
they failed to do so, and awarding attorneys’ fees to the Trustee DefendantBo¢BeteNos. 166-167
175, 179].

On April 10, 2015, final judgment was entered dissinig this action in part with prejudice and

part without prejudice. Plaintiffslaims against the Trustee Defentiwere dismissed “without prejudic

to plaintiffs’ ability to refile those claims, provided plaintiffs first obtain writteave to do so from the

Bankruptcy Court.” [Docket Nos. 151, 152]. Plaintdfgpealed. [Docket Nos. 157, 158]. The Ninth Circ
affirmed the judgment in a memorandum filed\ay 18, 2017. [Docket No. 191]. Among other thing
the Ninth Circuit held that “the district court prajyedismissed plaintiffs’ claims against the [Truste
because plaintiffs neither sought leave to sue thaigiee from the bankruptcy court nor alleged fa
sufficient to show that the [T]rustee acted outsidesitope of his official cagity.” [Docket No. 191 at 2

(citing In re Crown Vantage, Inc421 F.3d at 970)]. The Ninth Circuit's mandate was filed on Jun

2017. [Docket No. 193].
On February 9, 2016, after both this action andémond Action had been dismissed, Sui filed

Third Action against, among otheBentons US LLP (“Dentons”) andskeR. Bressi (“Bressi”). Denton
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is the successor by merger of the law firm McKenna Long & Aldridge LLP, which was employed

Trustee pursuant to an order of the bankruptcy @mudpecial litigatin counsel to defend district cou
litigation filed by Sui. [Sedocket Nos. 177 at 2, Docket No. 183, Exhibit 16 at 32%3Bressi, who

was also a named defendant in the Second Actia[Dsntons partner and is the Trustee’s counse
record in this action._[SdRocket No. 177 at 2].

The Court takes judicial notice of the dockeSin’s Chapter 7’s bankruptcy case, which shows
order or other written authorizatiby the bankruptcy court granting Sui prior leave to file the Third Acti
[SeeDocket No. 183, Exhibit 13]. The complaint filed by Sui in the Third Action (the “Third Act
Complaint”) alleges that the acts on which that complaint is based “were committed based on an U
complaint filed with the” bankruptcy court and thenkeuptcy court’s “orders issued from and under su
complaint.” [Third Action Complaint 2]. The Thirction “seeks remedies against the named Defend
for their acts and inaction after the date of 1/15/201fl&tionship to the sale of the subject proper

Plaintiffs have two prior related lawsuits resgag [sic] their acts before 1/15/2015.” [Third Actig

Complaint 2]. Additional allegations in the complairteédish that the “sale of the subject property” refe

to the sale of plaintiffs’ former residenc2l76 Pacific Avenue, #C, Costa Mesa, California (i
“Property”), by or at the behest of the Trustee purst@an order of the bankruptcy court, as well as

eviction of Sui, Yang, and their children from theperty by the United States Marshals Service (“USM}

in connection with the sale. [Third Action Colapt 2-3, 5-11, 15-17; Do@k No. 183 at p. 297 (copy of

June 4, 2015 bankruptcy court order granting the Trustee’s motion for an order authorizing salé¢
Property)]. The Third Action Complaint alleges ttieg proceeds of that sale were used to pay defen
Wells Fargo, the mortgage lender on the Property, pursuamtroof of claim filed by Wells Fargo in Sui’
bankruptcy proceeding. Other allegations in the Third Action Complaint appear to challenge appli
for, or awards of, attorneys’ feéked on the Trustee’s behalf by DentamrsBressi in connection with the

Trustee’s defense of actions filed by pléfs in district court. [See. e.glrhird Action Complaint 11-12].

3 The Trustee Defendants’ Request for Judiciaiidéo[Docket No. 183] (“RIN”)] of various court
filings, court orders, and court docket sheetg @mted. Fed. R. Evid. 201; Reyn's Pasta Bella, LLC v.
Visa USA, Inc, 442 F.3d 741, 746 n.6 (9th Cir. 2006) (“We nale judicial notice of court filings
and other matters of public record.”).
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Briefly summarized, the following claims for reliafe alleged in the Third Action Complaint: (1)

Fourth Amendment claim against all defendantsaforunlawful taking under “void” court orders and

warrantless entry by the USMS in caation with plaintiffs’ eviction(2) Fifth Amendment claim against

all defendants for violating Sui’s “surplus estate post-discharge” by taking plaintiffs’ property without

proper compensation and by means of the “contempépbng”; (3) Fourteenth Amendment claim against

all defendants for taking plaintiff's pperty without due process of la#) claim for violation of 15 U.S.C.
8 1601(a), against Wells Fargo only; (5) claim farlation of 15 U.S.C. § 1621(a), against Wells Farg
only; (6) claim for violation of 15 U.S.C. § 1635, aggti Wells Fargo only; (7) claim for violation of 15

0

U.S.C. § 1692 et seqgainst Wells Fargo only(8) claim for violation of the Racketeer Influenced and

Corrupt Organizations Act, 18 U.S.C. 88 1962, 1964 mafj&lentons because it was “not legally entitle

d

to recover” any attorneys’ fees, and against King Chace because they profited from “void” bankruptcy

court orders in selling the Property, earning a commisarahreselling the Property; (9) claim for violatian

of 42 U.S.C. § 1983 against all defendants for takiampffs’ property under void bankruptcy court orders

using invalid foreclosure proceedings, and paying a “null and void” proof of claim; (10) defamation|clain

against the United States Trustee, Bressi, DensmusWells Fargo based on Wells Fargo’s wording of

deed of trust and allegations o#ttbfaith” by the United States Trustee and Dentons made in the banknu

court context; (11) wrongful foreclosure claim agamttdefendants; (12) slander of title claim against

Wells Fargo, “U.S. Government Agencies,” King, &ldace, in connection with the handling of Wells

Fargo’s proof of claim in bankruptcy court and the sdilthe Property; (13) quiet title claim against Wells

Fargo, “U.S. Government Agencies,” King, and Chacethe ground that only $and Yang had or have

any right, title, or interest in the Property; and (&&im for intentional infliction of emotional distress

against all defendants based on their “outrageous conthatitaused plaintiffs and their family members

to suffer severe emotional distress. Sui seeks injunctive relief against Wells Fargo, the United

Trustee, and King to prevent transfer of the propkeoiy King to a purchasertde also seeks declaratory

Sta

relief against all defendants to declare defendantsdact unlawful, to void the sale of the Property, and

to allow plaintiffs to recover it with an award of damages. [Third Action Complaint 18-36].

Sui did not obtain leave to file the Third Actioniin the bankruptcy court, nor does the Third Actip

6
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Complaint allege facts sufficient to show thag @lleged conduct of the Trustee (who is not a nar
defendant), Dentons, or Bressi fell outside scogbaif official capacity in administering or liquidatin
the bankruptcy estate or in acting as the Trusteeig-@ppointed counsel in connection with the Truste
administration or liquidation of the bankruptcy estéafte.the contrary, the allegations in the Third Actic
Complaint demonstrate that the Trustee, Dentons, and Bressi were acting in their official capacit
Chapter 7 trustee in Sui's bankruptcy case and the Trustee’s counsel, respectively. reSEeown

Vantage, Ing.421 F.3d at 971, 972 (“The requirement of uniform application of bankruptcy law dig
that all legal proceedings that affect the administration of the bankruptcy estate be brought e
bankruptcy court or with leave of the bankruptcy tour .“[L]iquidating the assets of the [bankruptc
estate . . . is precisely the type of activity that_the Badtmirine was designed to protect.”); Benton
Cory, 2010 WL 5056018, at *5 (D. Nev. Dec. 3, 2010) (rejecting the argument that the @actone was
inapplicable because the bankruptcy trustee ancohissel “were acting beyond the scope of a truste
authority” in “creating a forced settlement agreenagt conspiring with other Defendants to deprive [t

plaintiff] of his statutory exemptiorisand explaining that “each alleged misdeed falls squarely within”

duties of the bankruptcy trustee ansl bourt-appointed counsel), aff4i74 Fed. Appx. 922 (9th Cir. 2013).

Sui advances several irrelevant, frivolous, or meritless arguments in opposition to the Tr
motion for an OSC. Sui argues tlia district court merely credited as true the Trustee’s statement
the Third Action concerned the “bankrupt [sic] estdiecked any evidence establishing the existence
the bankruptcy estate, and improperly rejected Sui’'s “evidence” that no bankruptcy estate was cr
existed for the Trustee to administer. Sui further eods that the Property wast part of the bankruptcy
estate, that the mortgage loan on the Property “iemoampassed by bankruptcy code,” that the Prop
was sold pursuant to a foreclosure under state laelaied to his bankruptcy proceeding, and that t
Court “abandoned ‘bankrupt estate’ in its Orderho® Cause re Contemfited March 3, 2015. [Docket
No. 185 at 7-9, 11-12].

Those contentions are frivolouBhe Court has taken judicial nod of the filing of Sui’s bankruptcy

proceeding, which created a bankruptcy estate as a matter of law. See gehéréll.C. § 541(a

ned
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(defining the property of the bankruptcy estate); In re Fitzsimpi#its F.2d 1208, 1210 (9th Cir. 1984
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(stating that when the debtor “filed his petition for bauitcy relief, an estate was created,” and noting that

“[t]he scope of the [bankruptcy] estassbroad.”). The Court also takieslicial notice of an order filed by
the bankruptcy court on June 4, 2015 granting the Trustee’s motion to sell the Property and st
follows:
1. The Motion is granted EXCEPT that Buyer’s Broker is now John Chace, or his
nominee.
2. The sale of the property commonly known as 2176 Pacific Avenue #C, Costa
Mesa, California (“Property”) is free and clearatifliens, claims, and interests specifically
including:
A. Notice of Pendency of Action recorded on November 8, 2010 as
Instrument No. 10-592215.
3. Neither Yan Sui nor Pei-yu Yang shall assert any li@mwnclor interest in the Property in vio
of this order may be adjudicated to be contempt. Nothing in this paragraph bars or limits any
motion for reconsideration or appeal of thisler or any motion requesting a stay of this
order.
[SeeDocket No. 183, Ex. 1 at 63 (In re Yan Soocket No. 357)]. That order establishes that the Trust
sale of the Property was an act within his officegbacity, and that the saleas a liquidation of bankruptcy

estate assets rather than a state law non-judicial foreclosure, as Sui contends.

Since, moreover, the Ninth Circuit affirmed therdissal of plaintiff's claims against the Trustee

Defendants in this action under the Bartlmetrine, Sui’s contention that the Bartdwoctrine cannot apply
because no bankruptcy estate was created or efostibe Trustee to administer is frivolous. [I2ecket
Nos. 191-193].

Sui contends that his failure to obtain leave ftbmbankruptcy court to file the Third Action fall
within an exception to the Bartaloctrine “under which leave is nogwired before suing a trustee,” an
that such an exception applies because, among other things, the Trustee “acted beyond the sc
authority.” [Docket No. 185 at 9-10]. Since th#egations in the Third Action Complaint fail t
demonstrate that the Trustee or his counsel acigahidghe scope of their autlityr that contention fails.

Sui contends that the Trustee makes a “techargaiment without support” because the bankrup
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estate “is closed by the discharge[.]” [Docket No. 185 at 10]. Since the Blaxttime applies irrespective

of whether a bankruptcy case is open osetl, that argument lacks merit. $®eee Crown Vantage421

F.3d at 972.

Sui contends that the acts of the “government and his agent, the Trustee” in filing an ad
action in bankruptcy court to avoid Sui’s quitclainhaf interest in the Property to Yang were unlawful {
various reasons, that various bankruptcy court astticti court orders are invalid and void, and th
Dentons and Bressi were not entitled to recover aja'riees awarded to thefDocket No. 185 at 14-21]
Those contentions have no bearing on the merits of the Trustee’s motion and need not be addres

The Trustee’s motion for an OSC has merit. Tots described above are certified to the dist

judge and warrant issuance of an order directingd&@ahow cause why he “should not be adjudged i

contempt by reason of the facts so certified” falirfg to obtain leave from the bankruptcy court befa
filing the Third Action. 28 U.S.C8 636(e)(6)(B)(iii). Accordingly, the Trustee’s motion for an ord
directing Sui to show cause why $teould not be found in contempigianted. The Trustee’s motion for

an order finding Sui in contempt and awarding sanctiaheied without pr e udicebecause those matter
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must be heard and determined by the district judde Trustee shall set and notice a hearing on the QSC

before District Judge John A. Kronstadt.
IT 1SSO ORDERED.

- . ]
September 13, 2017 Q‘L’ gw M

ANDREW J. WISTRICH
United States Magistrate Judge




