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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

TATUNG COMPANY, LTD.,
Plaintiff,

VS.

SHU TZE HSU, ET AL.,
Defendants.

Case No.: SACV 13-1743-DOC
(ANX)

ORDER GRANTING IN PART
PLAINTIFF'S MOTION FOR
ORDER AFFIRMING AND
ADOPTING SPECIAL MASTER’S
FEBRUARY 11, 2016 REPORT AND
RECOMMENDATION RE:
SANCTIONS AND CERTIFYING
FACTS RE: CONTEMPT AGAINST
DEFENDANT PEAK PARADISE
[602]
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Before the Court is Plaintiffatung Company, Ltd.’s (“Tatg” or “Plaintiff”) Motion for
Order Adopting and Affirming Special Mter’'s February 11, 2016 Report and
Recommendation Re: SanctiomglaCertifying Facts Re: ContgrhAgainst Defendant Peak
Paradise (“Motion”) (Dkt. 602). The Court hedchearing on the Motioon March 16, 2016.

Having reviewed the papers and consideredptirties’ arguments, the Court hereby GRAN

TS

IN PART Plaintiff’'s Motion. The Court AFFIRMS the Special Master’s decision and findings

and ADOPTS the Special Masterscommendations as set forth below.
l. Relevant Background

On May 26, 2015, Tatung bmitted a Motion for: (1) Evientiary Sanctions against

Defendant Peak Paradise Enterprises Co.,drid;(2) Monetary Sanctions Against Troutman

Sanders, LLP and Defendant Pé&xdeadise Enterprises Co., Ltd. (“Sanctions Motion”) to Ji

McCurine (Judge McCurinedr “the Special Master”SeeMot. at 1; Declaration of Joseph R.

Dunn (“Dunn Decl.”) (Dkt. 603-1EXx. A. In the Sanctions Main, Tatung sought evidentiary
sanctions against Peak Paradise Enterprised.tto(‘Peak Paradise” or “Peak”) and monet
sanctions against Troutman Sanders LLP, Peekdi®®'s former counsel, and Peak Paratlis

Tatung’s Sanctions Motion “detadlenow Peak and its sole repeaetative, Sang-Yuan Lee, w

the assistance of counsel, made numerous false representations to Tatung and the Court

regarding Peak’s purported diligence in responding to Tatunggewkry requests.” Mot. at 1]

Tatung asserted it was not until Sang-Yuan LE®/B. Lee”) deposition in Taipei, Taiwan thg
Tatung discovered “the extent of the frauld.’at 2. Peak Paradise and its former counsel
opposed Tatung’s Sanctions Moti@eeMot. at 1 n.2.

A hearing on the Sanctions Motion was hie&ore Judge McCure on September 9,
2015.Sedd. at 2. On February 11, 2016, JuddeCurine issued the Amended Ruling Re

Tatung’s Motions for Sanctions Against DefendBatik Paradise andif@tr Defendants; Repc

1 The Court notes that Tatung also sought various sanctions against Defendants Li Fu Invest(figrff«C), Chimei
Trading Co., Ltd., Shu Tze Hsu, Rich Demander, Shou-Pour Houng, Rui-Lin Hsu, Howard Houng, Gregory Hu,-an
Ying Hsu (collectively, the “Li Fu Defendants”). Amended Ruling Re Tatung’s Motions for Sanctions Against Defen
Peak Paradise and Other Defendants; Report and Recommendation Certifying Facts Re Contempt AgainstHaefen
Paradise (“Amended Sanctions Ruling”) (Dkt. 583-1) at 1. The Special Master denied without priggiigihcgs Sanctiong
Motion as to the Li Fu Defendants. at 25. Thus, in its instant Motion, Tatung does not address issues pertaining to
Fu Defendants.
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and Recommendation Certifyingdta Re Contempt Against Defendant Peak Paradise
(“Amended Sanctions Ruling”) (Dkt. 583-4 As the Court will discuss in detail below, Judg
McCurine awarded monetary sanctions againakPRaradise and found issue sanctions agj
Peak Paradise and Mr. Lee were appropriateended Sanctions Rag at 22—-24. Judge
McCurine also recommended Pdkradise be required to show cause as to why it should
be adjudged in contempt by reason of its violation of Judge McCurine’s prior d@ts253

Peak Paradise has not appealed any patdade McCurine’s Amended Sanctions rul
and the time to appeal has pas&sEOrder Amending Order Apointing Hon. William
McCurine, Jr. (Ret.) as Special Master Punsw@ Federal Rule of Civil Procedure 53
(“Amended Appointment Ora® (Dkt. 569) at 2.

On February 22, 2016, Priff filed the instant Motiorf.On February 29, 2016, Browr
George Ross LLP (“BGR?”) filed an OppositionKD611). Plaintiff replied on March 3, 2016
(Dkt. 614).

Il. Standard of Review

The Appointment Order provides that, ‘fip$uant to Rule 53(f)(1), in acting on an
order, report, or recommendation by the Speciathslathe Court shalffard the parties an
opportunity to present their paens and, in its discretion, may receive evidence, and may
adopt, affirm, modify, wholly opartly reject or reverse, nalsmit to the Special Master with
instructions, or make any further ordersaeds appropriate.” Ordéppointing Hon. William
McCurine, Jr. (Ret.) as Special Master Punswia Federal Rule of Civil Procedure 53
(“Appointment Order”) (Dkt. 120).

2The Court notes that, on February 3, 2016, Judge McCurine issued an initial Ruling Re Tatung’s Motions for San
Against Defendant Peak Paradise and Other Defendants; Report and Recommendation Certifying FacmpBie(Ckint
568-1). Only the Amended Sanctions Ruling, which superseded the initial ruling, is at issue here.

3 Tatung and Troutman Sanders LLP reached a privatensetiteAmended Sanctions Ruling at 5. Thus, the Special
Master’s Amended Sanctions Ruling did not address Tatung’s allegations against Troutman Sanders LLP.

4 The Court issued the Amended Appointment Order on February 19, 2016. The Amended Appoirderemb@ified the
original Order Appointing Hon. William McCurine, Jr. (Ret.)$secial Master Pursuant to Federal Rule of Civil Proceq
53 (“Appointment Order”) (Dkt. 120). In particular, the Amended Appointment Order shottemécheframe parties havé
“to file objections to or motions to adopt or modify the Special Master’s order, repast aectmmendation” to 72 hours
form the day the Special Master files the order, report, and/or recommendation. Amended AppointmenfOTaéu
filed the instant Motion within 72 hours tfis Court’s entry of the Amended Appointment Order. Thus, the Court con
Tatung’s Motion was timely filed.
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In addition, the Appointment Order specifigaauthorizes the Sgrial Mater to “issue
orders awarding any non-contempt sanctions against a party, including, without limitatio
award of attorneys’ fees asovided by Rules 37 and 458ppointment Order at Zee also
Fed. R. Civ. P. 53(c)(2). Finally, the SpsdWlaster may recommend contempt sanctions
against a partyd.; see alsd-ed. R. Civ. P. 53(c)(2).

Pursuant to Rule 53(f), the Court reviestsnovdindings of fact made or
recommended by the Special MastThe Court also reviewt®e novoany conclusions of law
made or recommended by the Special Master.

[lI.  Discussion

As a preliminary matter, the Court notes PPakadise has not dlenged any aspect o

the Special Master's Amendedrfaééions Ruling. Indeed, Peak Paradise does not challeng

Special Master’'s recommendation that this Coupose issue sanctions or issue an Order o

Show Cause regarding civil contempt. Nor haalkHearadise challenged the Special Maste
detailed factual findings regarding Peak Paraslisenduct during discove. Nonetheless, the
Court will briefly discuss each aspect of gecial Master's AmendeSanctions Ruling. The
Court will also address Peak Paradise’s sblection to Tatung’s Motion — that Tatung
requests additional relief that “oversteps shepe of the recommendation made by the Spe
Master.” Opp’n at 1.
A. The Special Master’s Findings in Brief

The Court will not restate all of the Spedidhster’s findings. Havever, the Court note
the Special Master concluded Peak Paradias &mgaged in a campaign of willful obfuscati
and has failed in its obligatns to answer discovery aforthright manner.” Amended
Sanctions Ruling at 1@ee also idat 21 (“Peak has failed to provide accurate and complet
information to the pypounded discovery.”)d. (“Peak has . . . [s]ubitted false verifications
under oath to give the false impression Peadk complied with this Court’s orders and the
Federal Rules.”). Further, in the contexdafcussing “the prejudice caused by Peak’s
discovery failures,” the Special Master statechsdiscovery failures: “grtain to matters both

relevant and material to the underlying lavt;s and “have not occurred in a vacuum, but
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instead come after the Special Master has $mleral hearings and issued several previoug
orders regarding Peak’s failuressatisfy its discovery obligationsld. at 11. The Special
Master also emphasized “Tatung has engagedmfisiant expense and effort in seeking to
valid and usable discovery information from Ped#.”

The Amended Sanctions Rulia¢so detailed the ways in which Mr. Lee’s deposition
testimony — the sole principal of Peak Paradisentradicted his verified responses to writtg
discovery on the same issu8ge idat 11-20see also idat 22. The Special Master also not
that, after the conclusion of Mr. Lee’s depasittestimony and beforEatung brought its
Sanctions Motion, the Special Master ordereakParadise to supplement its responses to
certain written discoveryd. at 20. Peak Paradise, “[ijn neadyery case,” failed to provide
substantive information and merely quotesim or summarized aspects of Mr. Lee’s
“unreliable deposition testimonyld.

B. Monetary Sanctions

Consistent with his authoritgeeAppointment Order at 2, the Special Master award;

sanctions in the form of attorneyfees and costs to Tatung aghinst Peak Paradise to covs

the following items:

e Attorneys’ fees for the preparation atading of Mr. Lee’s deposition in Taiwan;

e Travel costs and related expenses foraéy [Joseph S.] Wu's travel to and fr¢
Taiwan for Mr. Lee’s deposition;

e Attorneys’ fees for the review of MLee’s deposition testimony in preparation

the subject motion for sanctions;

e Attorneys’ fees incurred in preparing aadjuing the subject motion for sanctig
Amended Sanctions Ruling at 22—-23. The Special Master concluded such monetary sar
were justified “by Peak’s violations éfederal Rules of Civil Procedure 26 and 3d."at 22.

Based on the facts and reasons set farthe Amended Sanctions Ruling and in the
absence of any objections, the Court her®BFIRMS and ADOPTS th Special Master’'s
ruling as to monetary sanctions against Peak Par&bsEed. R. Civ. P. 26(g) (“If a

certification violates this rule without substantial justification, the court . . . must impose i

get

2N

ed

for

ns.

ICtions




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

appropriate sanction on the signer, the partwbase behalf the signer was acting, or both.
The sanction may include an order to pay #esonable expenses, indhglattorney’s fees,
caused by the violation.”); Fed. R. Civ. P. 3(#(C) (“Instead of or iraddition to the orders
above, the court must order the disobedient pHréyattorney advising that party, or both to
pay reasonable expenses, including attornegs, feaused by the failure, unless the failure
substantially justified or other circumstasgaake an award of expenses unjust.”).

C. Issue Sanctions

In addition to the monetary sanctionsdebed above, the Special Master also
concluded issue sanctions against Peak Paragise“not only appropriate, but necessatg.”
at 23. The Special Master stated: “Thereageliable way for Tatung to prove the facts
through a crucial witness who is either (1) uedb give accurate testimony, (2) deliberately
dishonest, or (3) under the control of others whect what he says and does without candg
Id. Thus, “[b]Jecause Peak has repeatedly frustigigitimate attempts tgain accurate and
truthful information through discovery, and itsfi@pation in discovery has been so inaccut
or fraudulent as to prevent Tatung a fair ofaity to prove its caséthe Special Master
recommended issue sanctions agdiestk Paradise to this Coud. Specifically, the Special
Master recommended the following issue samstiagainst Peak Paradise and Mr. Lee:

e First, neither Peak nor Mr. Lee shouldde®wed to rebut evidence that Peak
engaged in fraudulent conduct against Tatwith regard to the transactions at
iIssue.

e Second, neither Peak nor Mlee should be allowed tolyat evidence that at all
relevant times Peak was controllegl persons other than Mr. Lee.

Id. at 24.

The Court concludes the recommended issunetions are well supported by the Spe
Master’s findings concerning PeB&laradise’s conduct in discay, including its failure to
comply with discoverpbligations and the Special Master’'s ord&wseFed. R. Civ. P. 26(Q),
37(b)(2);Sanchez v. Rodrigue298 F.R.D. 460, 45(C.D. Cal. 2014) (“Rule 37(b)(2)(A)

authorizes the court to impose whatever sanctions are just when a gty dgamply with a
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discovery order . . . .”see also O’'Connell v. Fernandez-Ps42 Fed. App’'x 546, 547-48 (9th

Cir. 2013) (“By the very naturef its language, sanctions imposed under Rule 37 must be
to the sound discretioof the trial judge.”)Chambers v. NASCO, In&01 U.S. 32, 44-45
(1991). In addition, no parthas objected to the SpalkcMaster’'s recommendations.
Accordingly, the Court ADOPS the Special Master’s reaomnendations as to the issue
sanctions.
D. Report and Recommendation to the Gtrict Court — Contempt Sanctions
“Courts have inherent power to enfotbeir orders through civil contemp®&guilar v.
Cty. of FresnoNo. 1:08CV1202 AWI GSA2010 WL 1173014, at *gE.D. Cal. Mar. 23, 201
report and recommendation adopiétb. CV081202AWIGSA, 2018VL 1780239 (E.D. Cal.
Apr. 30, 2010) (citingspallone v. United State$93 U.S. 265, 276 (1990)). In addition,
pursuant to the Federal Rules of Civil Procedanearty may be found in contempt for failur
obey a discovery ordefeeFed. R. Civ. P. 37(b)(2)(A)(vii)Jnited States v. PivargfNo. 2:13;
CV-01498-APG, 2015 WI5089793, at *8 (D. Nev. Aug. 27, 2015).
As set forth above, the Special Masteay recommend contempt sanctions against &
party to the district court. Appointment Order as@e alsd-ed. R. Civ. P. 53(c)(2). The Spe(
Master has done so here. Speaifi, the SpeciaMaster stated:
[T]his Court has issued no less thanpt8vious discovery orders finding
that Peak’s discovery efforts have belsficient in some way. By failing to
follow the Federal Rules of Civil Bcedure and cooperate in discovery,
Peak has violated these orders. Ashstihe Special Master certifies these
facts that Peak has acted in a mammeontempt of the Special Master’s
discovery orders, and issues thisag and recommendation that Peak be
required to appear to show cause to the District Court as to why it should
not be adjudged in contempt by reasébits violations of those orders.
Amended Sanctions Ruling at 25.
Based on the Special Master’s report @bmmendation, and in the absence of an

objection, the Court ORDERS Peak Paradise armbiiasel of record tappear and show cau
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to this Court as to why Peak Paradise sthowlt be adjudged in contempt of the Special
Master’s prior discovery orders ¢ime day and time set forth below.
E. Other Relief Requested by Tatung

In addition to the sanctions set forth abovatung requests the Court enter an order
requiring Peak Paradise and its counsel ofreetm “identify thosgperson(s) controlling or
otherwise acting on Peak’s beha#io have the ability to compPleak’s compliance with [the
Special Master’s discovery ordgend can be held responsible feak’s ongoing defiance o
such orders.” Mot. at 4. Speiciélly, Tatung asks to Court todmr Peak Paradise to identify t
individuals who have actual control over Paak|uding during the time period of October 7
2014 through September 22, 2015, and the iddals who are instructing Peak’s counsel of
record, including during the tienperiod of October 7, 20X#hrough September 22, 2015.
Proposed Order (Dkt. 602-3). In response, Healadise asks the Court to “deny Tatung's
Motion insofar as it demands that Peak andatsmesel identify persons ntrolling or otherwisg
acting on Peak’s behalf who have the abilitgémpel Peak’s compliee and can be held
responsible for Peak’s non-compliance.” Opp’d aPeak Paradise argues Tatung’s “propos
order oversteps the scope of the recomasiaéion made by the Special Mastdd. Peak
Paradise further asserts Tatung’s request “rafl@stimproper application of contempt” and
an interrogation that potentialpries into privileged mattersld. at 3.

The Court agrees with Peak Paradisg the Amended Sanctions Ruling did not
explicitly recommend such a sanction. Howetee, Special Masterfailure to recommend
something to the Court does not precludeGbart from concluding fiiher sanctions are
necessary to facilitate the issearof meaningful relief. Indeetanctions in civil contempt
proceedings may be employed &ther of two purposes: terce the defendant into
compliance with the court’s ordeand to compensate the cdaipant for losses sustained.”
Local 28 of Sheet Metal WorlszInt'l Ass’n v. E.E.O.C.478 U.S. 421, 4481986) (citation
and internal quotation marks omitteyhittaker Corp. v. Execuair Cor®53 F.2d 510, 517
(9th Cir. 1992). Further, the “drgct court has wide discretido fashion an equitable remedy

for contempt that is appropriate to the circumstande£&£’0.C. v. Guardian Pools, In@328
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F.2d 1507, 1515 (11th Cir. 1988ge also In re Russb3 F.R.D. 564, 573 (C.D. Cal. 1971)
(“The very nature of contempt permits the court the broadest discretion to determine the
circumstances in which the interests of the court and the public henaliseegarded and to
[determine] what conduct by the contemnor is required to vindicate those inter&serg; v.
Chase, Inc.No. 1:14-CV-01178-SKO, 2015 WL 57328GH,*3 (E.D. Cal. Sept. 29, 2015)
(“Where the objective of the contempt order i€hsure the contemnor’s compliance, the cq
must ‘consider the character and magnitudinefharm threatened lopntinued contumacy,
and the probably effectivenessanfy suggested sanction in bringing about the desired res
(quotingBademyan v. Receivable Mgmt. Servs. Cdp.,CV-08-00519, 21D WL 605789, a
*3 (C.D. Cal. Mar. 9, 2009)). Athe Supreme Court statedMcComb v. Jacksonville Paper
Co, 336 U.S. 187, 193 (1949), the Court has thegvdo “grant the relief that is necessary t
effect compliance with its decree. The measafrthe court’s power in civil contempt
proceedings is determined byetrequirements of full remedieglief. They may entail the
doing of a variety of acts . . . .”

In its Opposition, Peak Paradise does notarpts assertions that Tatung’s requeste
relief “appears to seek attorrelent privileged information” and “potentially pries into
privileged matters” Opp’n at 3. Ble Paradise also fails tdte any authorities indicating the
requested relief “reflects an improper application of contenightNonetheless, the Court
concludes granting this requestetief is inappropriate at thisme. Rather, the Court directs
the parties to address whether this particiden of relief is warranted at the contempt
proceedings described below.

IV. Disposition

Based on the foregoing, the Court herdfFIRMS the Amended Sanctions Order,
ADOPTS the Special Master’s renmendations, and ORDERS as follows:

e Tatung’'s Motion is GRANTED as set forth below.
e The Court AFFIRMS and ADPTS the recommendation of the Special Maste

and issues sanctions as follows (the “Issue Sanctions”):
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0 Neither Peak Paradise nor Mr. Lesould be allowed to rebut evidence
that Peak engaged in fraudulent condagainst Tatung with regard to th
transactions at issue; and

0 Neither Peak Paradise nor Mr. Lesould be allowed to rebut evidence
that at all relevant times Peak sveontrolled by persons other than Mr.
Lee.

The Issue Sanctions shall apply during Balance of this case, including in
discovery proceedings and g trial on the merits athis case. These Issue
Sanctions, while preclusive on these esslare not tantamount to terminating
sanctions, nor are they dispositive of argirdl or defense. Tatung is still requir
to affirmatively prove it€laims, and Peak Paradisestill entitled to rely on
affirmative defenses.

The Court further ORDERS Peak Paradisd its counsel of record to appear
May 2, 2016 at 8:30 a.m. to show caas to why Peak Radise should not be
adjudged in contempt of the Special Mas prior discovery orders. Further, af
the hearing, the Court shall hear argut@nto whether Peak Paradise and its
counsel of record should be requiteddentify the persons controlling or
otherwise acting on Peak Paradise’s lfemho have the abilityo compel Peak
Paradise’s compliance with such ordansl can be held responsible for Peak

Paradise’s defiance of such orders.
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DATED:

If Peak Paradise objects to being heldontempt, it sall file a legal

memorandum of points and authoriti@ntaining its objections no later than

April 11, 2016. Tatung may file a r@snse or memorandum supporting conter

on or before April 18, 2016.

March 16, 2016

A pveit O Conor

DAVID O. CARTER
UNITED STATES DISTRICT JUDGE
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