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1B Santa Ana Restaurants Inc. et al Doc.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
MICHAEL A. SEDILLO, Case No. EDCV 13-01946 AN
Plaintiff, MEMORANDUM AND ORDER
V.

CAROLYN W. COLVIN, ACTING
COMMISSIONER OF THE SOCIAL
SECURITY ADMINISTRATION,

Defendant.

Pursuant to the Court’'s Case Managem@nter, the parties have filed t
Administrative Record (“AR”) and a Joint Stigilon (“JS”) raising two disputed issue
The parties have consented to proceedrbethe Magistrate Judge. The Court
carefully reviewed the parsérespective contentions aonjunction with the AR. Thi{
matter is now ready for decision.

Issue#1

Plaintiff contendgshe Administrative Law Judge (“AL) failed to give clear an
convincing reasons for rejecting his subjective symptom testimony. (JS 3-10.)

Plaintiff reported that he suffers fromhszophrenia, depression, anxiety, suici

difficulty sleeping, trouble getting along wigieople, and problems with reading, m4
and concentration. (AR 29-41.) Plaintiffagtd that he does not perform housel
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thoughts, high cholesterol, shoulder pain, hefihd pain, audio and visual hallucinations,
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chores, cook, do yard work, glalaundry, or grocery shop. (AR 40.) Plaintiff claimed

that he is limited to sitting 20 to 30 minutes, standing 10 minutes, walking 2 blocKs,

lifting 10 pounds with his left hand. (AR 38}].) Plaintiff further claimed that he
unable to lift any weight with his right hand. (AR 30.)
Plaintiff submitted applications for Bability Insurance Benefits (“DIB”) an

Supplemental Security Income (“SS¥'YAR 10.) With respect to Plaintiff's applicatign

a)

IS

d

for DIB, the ALJ determined that Plaintiff@inot suffer from a severe impairment at any

time from his alleged onset date of Decenibg 2005, through his date last insured of

December 31, 2009, and therefore, was ntitleth to DIB. (AR 12-13.) With respect o

Plaintiff's SSI application, the ALJ found thalaintiff suffers from severe impairmen
including schizophrenia (paranoid typeptator cuff tendinitis, bicep tendiniti

[S,

B,

impingement syndrome of the left shoulderl @egenerative joint disease or arthriti$ of

the left shoulder. (AR 12-13.) The ALJ assed Plaintiff with a residual function

capacity (“RFC”) for a range of light workjcluding the ability to lift and/or carry 20

al

pounds occasionally and 10 pounds frequendsch and grasp bilaterally frequently,

perform routine and repetititasks, and engage in taskvolving limited contact with
coworkers. (AR 15.) The ALJ also found ttid&intiff should have no contact with the

general public or perform $&s involving hypervigilance or being responsible for

safety of others. (AR 15.) Based on this R&Gng with Plaintiff's vocational profile and

the testimony of a vocational expert, theJAtoncluded that Plaintiff was capable

the

of

making a successful adjustment to other wibek exists in the national economy. (AR

15, 19-20.)
In denying Plaintiff's claims for benie, the ALJ made two adverse credibil

v

astinsuredfor DIB(AR 11-12); 42 U.S.C. § 428ge also Armstrong v. Comm'r of S
Sec. Admin 160 F.3d 587, 589 (9th Cir. 1998) (“dbmder to obtain disability benefi

[IJDIB], [a claimant] must demomste that he was disabled prio his last insured date.™).
nlike DIB, a determination of disabilityenefits under SSI maty based on a showing
0

that Plaintiff was disabled and trtbe financial requirements for SSee20 C.F.R. §

416.202.
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= To be eligible for bends under DIB, a claimant must show that he became ¢ith
|oermanently disabled or subéect to a conditiosescere as to disabhim prior to his date
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determinations, based on Plaifii applications for DIB and SSI.
DiB

The ALJ found that Plaintiff's subjective symptom testimony was not fully

credible with respect to hi3IB claim, because Plaintiff fied to seek treatment for h
mental and physical impairments prior todtage last insured @ecember 31, 2009. (A

12-13, 35.) When asked why had not sought treatmedutiring the relevant periodl,

IS
Q

Plaintiff responded that he had been experiencing symptoms of schizophrenia sin¢e 2

but did not have health inance. (AR 35.) Plaintiff expined that he began to seek

medical treatment in 2010, after he wappr@ved for medical benefits through welfafre.

(AR 35.) The ALJ concluded that the largap of time during which Plaintiff neithe

|4

r

sought nor received medical treatment suggesbigichis symptoms were not so severe.

(AR 12.) In general, however, a claimargifjective complaints should not be rejedgted

for lack of treatment when the recordtaddishes that he could not afford 8ee
Regennitter v. Comm’r of Soc. Sec. Adniifi6 F.3d 1294, 1297 (9th Cir. 1998)nolen
v. Chater 80 F.3d 1273, 1284 (9th Cir. 1996) (explag that a claimant’s indigence
uninsured status cannot be a reason to discredit his crediliBayple v. Chater68
F.3d 319, 321 (9th Cir. 1995)[&] disabled claimant cannot be denied benefits

failing to obtain medical treatment that woalteliorate his condin if he cannot afford

that treatment.”). While the ALJ faulted Ri&ff for failing to seek treatment through fr
health programs, the ALJ failed to makeay specific finding that such programs w

available to Plaintiff (AR 12);see, e.g., Ramirez v. Coly2013 WL 1752453, at *b

(C.D. Cal. April 22, 2013) (ALJ's finding thatalmant failed to seek treatment at cou

facilities was not an adequate reason toalist claimant’s credibty where there was

or

nty

no evidence that claimant unreasonably fatiedeek free medical care, and the ALJ

made no findings as to the existence of siadources). Moreover, Plaintiff's lack
treatment may be a questionable basis on whiakeot his claims of mental impairme

Z  The ALJ merely noted that “nothing inetmecord suggests that the claimant
not qualify for low cost of [sic] no &t insurance at that time.” (AR 12.)
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as mental illness can impair judgmerduking in failure to seek assistanSee\Nguyen

v. Chater 100 F.3d 1462, 1465 (9th Cir. 1996) (“itagjuestionable practice to chastise

one with a mental impairment for thexercise of poor judgment in seeki
rehabilitation”) (citation andnternal quotation marks omitted). Although Plaintif]
failure to seek treatment prior to histeldast insured wasot a proper basis fq
disregarding Plaintiff's testimony, the ALJ provided other valid reasons to supp(
credibility determination, as discussed belds substantial evidence supports the Al
credibility decision, any error in relying on Ri&ff's lack of treatment history is deem(
harmlessSee Molina v. Astryé74 F.3d 1104, 1115 (9th Cir. 2012) (*an ALJ’s ef
was harmless where the ALJ provided onenore invalid reasons for disbelieving
claimant’s testimony, but also provided valid reasons that were supported

record”); Carmickle v. Comm’r Soc. Sec. AdmBB3 F.3d 1155, 1162 (9th Cir. 200

ng
f's

(an ALJ’s error is harmless where it‘isconsequential to the ultimate nondisabiljty

determination.”).

SSI

In finding Plaintiff's subjective complaints not fully credible with respec
Plaintiff's SSI application, the ALJ propertjonsidered inconsistencies in Plaintif

[ to
f's

statements. (AR 15¥ee Orn v. Astryel95 F.3d 625, 636 (9th Cir. 2007) (in weighing

a claimant’s credibility, and ALJ may consid'inconsistencies itestimony or betwee
testimony and conduct”)fonapetyan v. Halter242 F.3d 1144, 1148 (9th Cir. 200
(inconsistent statements and a tendencyexaggerate provide a valid basis

discrediting the testimony of a claimangmolen 80 F.3d at 1284 (The ALJ m4d
consider Plaintiff's reputation for truthfulsg, prior inconsistent statements concert
her symptoms, and other testimony by Pl#inhat appears less than candid.).

example, the ALJ noted Plaintiff gawenflicting testimony about his limitations

lifting. (AR 16, 30, 41.) Plaintiff testified th#te pain in his left shoulder was worse tf
in his right shoulder. (AR 389.) Yet, Plaintiff reported gater lifting limitations on th¢
right side. (AR 16.) Plaintiff testified thae could lift 10 pounds ith his left hand, bu
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no weight at all with his ght hand. (AR 16, 30, 38-39, 3 Plaintiff's description abou
his limitations in his function reports alsordlicted with his testimony. (AR 16.) In th
function reports, Plaintiff admitted that he was able to lift 20 to 25 pounds. (AR 16
210.) The ALJ properly relied on the inconsmties in Plaintiff's reported limitations {
find Plaintiff's testimony not entirely reliabf.

The ALJ further found that Plaintiff's coplaints about his symptoms were 1

supported by the objective medicaldance in the record. (AR 16-17%ee Rollins v|

Massanarj 261 F.3d 853, 857 (9th Cir. 2001) (objective medical evidence may 1
sole reason for discounting credibility bubsnetheless a legitimate and relevant fa

to be considered in assessing credibilisge Burch v. Barnhard00 F.3d 676, 681 (9121
e

Cir. 2005) (ALJ may consider the incastency between claimant’s subjecti
complaints and objective medical findingshe credibility analysis). The ALJ found th
the objective medical evidence contradicted Plaintiff's reported shoulder impairmel
lifting limitations. (AR 16-18.) The consultatiexaminer reported that Plaintiff's rig
shoulder examination was normal, and tkaiys of Plaintiff's right shoulder we

t
e
, 1
0

not

ot |
Ctor

at
NS ¢
Nt

S

within normal limits. (AR 18, 328-29.) The lackobjective medical evidence to suppprt

Plaintiff's complaints of impairment was a clear and convincing reason to reje
credibility. Burch, 400 F.3d at 680-81. As for Plaiffits left shoulder impairment, th
ALJ noted that Plaintiff was treated conssively with medication. (AR 17.) Plaintif
was not given cortisone injections, physitarapy or surgery. (AR 17, 326.) This t

was a clear and convincing reason for rejecting Plaintiff's credilfddg.Parra v. Astrye

481 F.3d 742, 751 (9th Cir. 2007) (“We have previously indicated that evider
‘conservative treatment’ is sufficient to discount a claimant’'s testimony regd
severity of an impairment.”) (quotingohnson v. ShalaJ&0 F.3d 1428, 1434 (9th C

= A closer look at the record reveals that Plaintiff also offered incons
statements about his substance abuse. At Plaintiff’'s April 2012 hearing, Plaintiff tg

that he had stopped using marijuana fpears earlier. (AR 38 owever, in Au_gnu%.

2010, Plaintiff admitted that he 'had usedifmana in July 2010 to help_him wi
symptoms, and_ Plaintiff's treating physin diagnosed Plaintiff with cannal
dependence. (AR 238, 242-43, 249.)
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1995)). The ALJ also consideré&daintiff’'s complaints that he has sleep problems
sleeps most of the day due to his nsations. (AR 16, 29, 380.) Although Plaintiff
reported intermittent sleep problems, in 2011, Plaintiff's treating physicians notg

anc

d i

Plaintiff was sleeping well. (AR 17, 281, 297-98.) Plaintiff's treatment records shjowze

that Plaintiff's symptoms improved with mlieation and he did not complain of si
effects. (AR 17, 283, 285, 295, 296, 297, 2289, 300, 301.) Ultimately, the lack

objective medical evidence supporting Rtdf’'s alleged impairments and hjs

conservative treatment amounted to claad convincing reasorf®r rejecting hig
credibility. Burch 400 F.3d at 680-81.

Accordingly, reversal or remansl not warranted based on Issue #1.

| ssue #2

Plaintiff contends that the ALJ failed ¢ive proper consideration to the opinig
of Plaintiff's son, wife, and daughter. (JS 14-16; AR 42-46, 162-69, 197-204.)

“[T]o discount competent lay witness ti@sony, the ALJ must give reasons tf
are germane to each witnesllolina, 674 F.3d at 1114-15 (9@ir. 2012) (citation an
internal quotation marks omitteddmolen80 F.3d at 1288-8%ewis v. Apfel236 F.3d
503,511 (9th Cir. 2001) (lay witness testimy “is competent evidence thatan ALIJ m
take into account,” unless the ALJ “expresidyermines to disregard such testimony
gives reasons germane to each witnessdfng so.”). The ALJ may also “dra
inferences logically 8wing from the evidenceSample v. Schweiked94 F.2d 639, 64
(9th Cir. 1982).

The ALJ considered the staments of Plaintiff's son, wife, and daughter, but fo
the statements were substantially simildPkaintiff's subjective testimony. (AR 16, 4
46, 162-69, 197-204.) These three lay withesses described Plaintiff as a pers
engages in extremely limitexttivities, has difficulty be@g around people, and suffg
from audio and visual hallucinations, forgétfess, lack of focus, dizziness, an(
outbursts, and a left arm impairment. (AR, 42-46, 162-69, 197-204.) Given that
ALJ provided clear and convincing reasonsrfot fully crediting Plaintiff's subjectivg

Page 6

de
Df

ns

Nat

——

ust
ANo

W
D

ind

on

Jry
the

U




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

complaints, and because the statements of Plaintiff's son, wife, and daughtg

I W

substantially similar to such complaintsfollows that the ALJ also gave germane

reasons for rejecting their testimorgee Valentine v. Commissioner Soc. Sec. Ad
574 F.3d 685, 694 (9th Cir. 200@)pholding rejection of a thd-party family member’g

min

testimony, which was similar to the claimanfer the same reasons given for rejection

of the claimant’'s complaints). While the Aldid not provide specific, withess-by-witng

reasons for rejecting the lay witness testny, any error was hatess, because the AL

validly rejected the limitations described the lay witnesses in discussing Plaintif
testimony.See Molina674 F.3d at 1122 (“Because the ALJ had validly rejected &
limitations described by theyawitnesses in discussing [the claimant’s] testimony,
are confident that the ALJ's failure tovgi specific witness-by-witness reasons
rejecting the lay testimony did not altee ultimate nondisability determination.As
such, there is no reversible error.

Accordingly, reversal or remansl not warranted based on Issue #2.

ORDER
The Court finds that the ALJ’s determira@tiof non-disability is free of legal erry¢
and supported by substantial evidence indloenrd. Therefore, Plaintiff's request for

order directing the payment bénefits or remanding thisse for further proceedings|i

DENIED, and the Commissioner’s requestdn order affirming the Commissioner’
final decision and dismissing the actioflGRANTED. The clerk shall enter judgme
close the file and terminate all pending motions.

DATED: July 29, 2014 Ak (wmiw
ARTHUR NAKAZAT
UNITED STATES MAGIS E JUDGE
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