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Enterprises, LLC Dod.
O
United States District Court
Central DBistrict of California
IN RE KENNY G. ENTERPRISES, LLC| Case No. 8:14-cv-00246-ODW
Debtor. Bankruptcy Case No. 8:11-bk-24750-T/
THOMAS H. CASEY, Adversary Case N@:13-ap-01271-TA
Plaintiff/Appellee,
V. AMENDED ORDER REVERSING
DOUGLAS ROTENBERG; TUONG-VY| AND REMANDING
TON, BANKRUPTCY COURT'S

Defendants/Appellants. DECISION
. INTRODUCTION
The Bankruptcy Code, found in Title XF the United States Code, provides
bankruptcy trustee with a panoply of powdo discharge her statutory duties

administer the estate. These powers inclindeability to challenge certain allege

fraudulent transfers so that the trustee camgbthe property back into the estate f{
the benefit of outstanding creditors. But these powers have their limits.
Congress codified one such avoidance provision at 11 U.S.C. 8§ 544(b).
section provides that “the trest may avoid any transfer of arerest of the debtor ir
property or any obligation incurred by thebtter that is voidable under applicable 13
by a creditor holding an unsecured claim . . .8'544(b)(1). Generally, this sectid
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means that a trustee may assert standing lealfogf an existing unsecured creditor fto
invoke state law to set aside a frauduleansfer. But whether Congress intended
8 544(b) to apply to transfers occurringeafthe filing of a bakruptcy petition is &
divisive, very unsettled issue nationwideven Congress’s apparent silence on the
section’s temporal limits.

The bankruptcy court in this case fouticht the Trustee, Appellee Thomas H.
Casey, could employ the section to avoid apetgtion transfer. But after interpreting
the statute consistent with relevant legfisie history, existing case law, and genegral
bankruptcy principles, theourt finds that § 544(bpnly applies to prepetition
transfers. The Court consequerli£VERSES the bankruptcy court’s decision and
REMANDS for further proceedings consistent with this decision.

. FACTUAL BACKGROUND

In this highly unique situation, the Ustee seeks to set aside an alleged
fraudulent transfer—the sale of a residdmi@perty formerly part of the bankruptqy
estate—that occurred both postpetition and postconversion.

1. Kenny G. Enterprises fileswluntary Chapter 11 petition

On October 24, 2011, Kenny G. Entegas, LLC—a Nevada limited-liability
company (“Debtor’)—filed a voluntary Gipter 11 petition in the United State

~
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Bankruptcy Court for the Central District of Californidn re Kenny G. Enters.
No. 8:11-bk-24750-TA (Bankr. C.D. Cal. péted Oct. 24, 2011); (Excerpt of Record
(“ER”) 0475-481). The Debtor disclosed psoperty located at 10 Horseshoe Court
in Hillsborough, California (“Hillsborough Property’gs one of its assets valued |at
$1.2 million. (ER 0507.)

The Debtor subsequently filed a PlahReorganization. (ER 0520-33.) The
Plan provided that the Debtor would tome to use the Hillsborough Property as
residential rental property to providecome for the Chapter 11 estate. (ER 0529.)
Further, confirmation of the Plan would vedk property of the estate in the Debtor.
111
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(ER 0530.) On January 9, 2013, the bapkcy court confirmed the Plan ¢
Reorganization. (ER 0534-39.)

2. Debtor sells Hillsborough Property to Appellants

On or around March 2&013, Appellants DouglaRotenberg and Toung-Vy
Ton (“Rotenbergs” or “Apellants”) purchased the Hillsborough Property
$3,156,000.00—a price that admittedly “fakceed[ed] the value of the proper
based on the documents filed in the Debtbankruptcy proceeding.” (ER 0047.)
grant deed was recorded in the Sklateo County Recorder’'s Office, whic
transferred the HillsborougRroperty from the Debtor tine Rotenbergs. (ER 0031
at 1 30.)

The title company handling the transtiien deposited $1,897,126.22 of t
sale proceeds into Debtor’s bank account on the day the transaction clds&d47()
That same day, the Debtor wired $1, D0 to Freedom Investment, Corp., which t
Trustee alleges is just a shell compaiormed 21 days earlier by the Debtol
managing member, Kenneth Ghabrilid. @t 1 49-50, 52-55.) The Property was
only income-generating asset in the Chapter 11 estiateat (] 27.)

3. Bankruptcy court converts the case to Chapter 7

On August 14, 2013, the bankruptayuct converted thease from Chapter 1
bankruptcy to Chapter 7.(ER 0540-42.) The court also issued a tempo
restraining order preventing the Debtortloose people acting in concert with it fro
distributing any property to anyone othéhan the Trustee. (ER 0541.) TI
bankruptcy court further ordered that thebxe immediately trasfer any funds from
the Hillsborough Property sale to the Trustde.) (

4.  Trustee files suit against Appellants seeking to set aside transfer

On August 21, 2013, the Trustee dilean adversary proceeding in ti
bankruptcy court seeking to set aside ltiksborough Property sale as a fraudulg
111
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transfert (ER 0019-30.) On QOauber 4, 2013, the Trusteenended his Complaint
endeavoring to avoid the transfer under California Civil Code section 3439.0:
asserting standing to pursue the claimbahalf of an existing, unsecured credi
under 11 U.S.C. § 544(h).

On November 6, 2013, the Rotenb®rgioved to dismiss the Amende

Complaint for failure to site a claim under Federal Rué Civil Procedure 12(b)(6)
and Federal Rule of Bankruptcy 7012(BER 0041-257.) They argued, among ot
things, that the Trustee could not vdlie Hillsborough Propertsale, because 1
U.S.C. 8 544(b) does not apply to postpetition transfers.

On February 10, 2014, the bankruptoud denied the motion with prejudice.

(ER 0347-58.) In its tentagvruling, the court recognized that the “majority ry
appears to be that section 544(a) andpo{yers are limited and may not be used b
trustee to avoid a post-petition transfer(ER 0354.) But the court also notg
authority on the other side tiie split in which courts havieeld that a trustee coul
avoid a postpetition transfer under § 544. (ER 0354-55.)

The court ultimately interpreted 8§ 583 as applying to both pre- an

postpetition transfers for three mainasens: (1) 8§ 549—the section specifical

dealing with postpetition transfers—is confined'property of the estate,” so a trust
cannot use that section for property that hevested in the debtor postconfirmatig
(2) a narrow reading of 8§ 544(b) would rendetrustee “largely powerless to de
with post-confirmation misbehavior”, and (3) even measured by 8§ 544’s ng
statute of limitations, the Trustee timelbrought the adversary proceedin
(ER 0356.) The court further observed thaice a single trustee could sue to av
the transfer under state law, “it is hard to make sense of a rule that would hold t
trustee, who is the representative of afldstors, should be powesds to likewise sue.

! Note that whether the Hillsborough Property sattually involved fraud is not at issue in this

appeal, as Appellants challenge thankruptcy court’s denial ofélr motion to dismiss on § 544(l
grounds. The Court thus assumes that the saldérawdulent such that one must determine whet
the Trustee may assert standing on behahaéxisting unsecured creditor under 8 544(b).
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(Id.) The court concluded that it preferredblieve that “for every wrong there is
remedy.” (d.)
5. Rotenbergs appeal to this Court

On February 18, 2014, the Rotenbergsed a Notice of Appeal in the

bankruptcy court. (B 0359-75.) Two days later, theyoved for leave to file ar

interlocutory appeal before this Cowrhder Bankruptcy Ruge 8001(b) and 8003

(ECF No. 1.) On March 6, 2014, theo@t granted Appellants leave to appe
confining the appeal to the issue of wiest11 U.S.C. § 544(b) applies to postpetiti
transfers.

The Court timely received all briefeid took the appeal under submission. T
Court now reverses and remairtkds bankruptcy court’s decision.

lll.  APPELLATE JURISDICTION

The Court has jurisdiction to hear thnankruptcy-court appeal under 28 U.S

§ 158(a) and Federal Rule Bankruptcy Procedure 8001(b).
IV. LEGAL STANDARD

In reviewing a bankruptcy court's demn, a district court reviews leg:
determinations de novoln re Olshan 356 F.3d 1078, 1083 (9th Cir. 2004). Tk
means that the court reviews the legaues involved “independently and withg
deference.” In re JTS Corp.617 F.3d 1102, 1109 (9th Cir. 2010). But the dist
court must accept factual findings unless dfearroneous, that is, the court must
“left with the definite and firm convictio that a mistake hdseen committed.”ld. at
1109 (internal quotation marks omid)e Fed. R. Bankr. P. 8013.

V. DISCUSSION

The Court granted the Rotenbergs leave to file an interlocutory appeal d
iIssue, which ultimately serves as a thid to the Trustee bringing his frauduler
transfer action: whether 8 544(b) applies to postpetition transfers.

The Rotenbergs argue that 8§ 544 is limited by its own terms to only prepe
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transfers. They contends that neither § 544(a) nor 8§ 544(b) provide for the avoidan




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

of postpetition transfers, as the sectiamdy speak of transfers with respect |to
“property of the debtor” and néproperty of the estate.” They aver that had Congress
intended for 8 544(b) to address positmn transfers, it would have included
language consistent with that intent. eTbmission of any reference to postpetition
transfers, Appellants urge, should be ustiod as a purposeful exclusion under the
doctrine of expresio unius est exclusion alteriusFurther, they assert that had
Congress designed 8 544(b) to apply to pet#ion transfers, it would have included
a statute of limitations keyed to the datetlud transfer as it did in § 549—a sectipn
which explicitly addresses ppetition transfers. Instead, the Rotenbergs argue, by
triggering the statute of limitations af the commencement of the case or the
appointment of the trustee, the implicatiorthat the transfer has already occurred|by
the time the debtor files the petition.
Appellants also point out that it is Weettled that a trustee has no standing
generally to sue third parieon behalf of the estatetseditors but can only assefrt
claims held by the debtor estate itselion@ary to the bankrupgccourt’s observation
they contend that the trustee is not auited to pursue evgraction a creditor may

<

pursue. Finally, the fact & a trustee may have no athrecourse should not alloy

<

expansion of the trustee’s statutory poweeyond their statutory scope, particular
where courts have historicallynited the trustee’s reach.

While the Rotenbergs contend that the claajority of courtshave interpreted
8 544(b) as applying only to postpetitiomrisfers, the Trusteargues that there i

92}

only one published opinion that squarelyrspoint with the unique facts of this case
involving an alleged fraudulent transfethat occurred postconfirmation and
preconversionin re Seminole Walls & Ceilings Corp446 B.R. 572 (Bankr. M.D
Fla. 2011). The Trustee asserts that aSeaminole Walls & Ceilings Corpsince he
cannot avail himself of 88 548 and 549'¢omlance powers, he is only left with
8 544(b) and applicable state law. The Teasalso contendsdhthe Rotenbergs are
attempting to insert a temporal limitatiortan§ 544(b) that is not supported by the
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statute’s language and legal precedent. h&®athe argues that the construction
8 544(b)’s plain language is that if a creditd the debtor who existed at the time
the transfer could void a transfer, timistee may also void the transfer ung
applicable state law.
A.  Statutory interpretation

While 8§ 544(b)’s plain language is arghous as to when the statute appli
the context in which Congress enacted #leetion as well as relevant legislatiy
history strongly suggest that Congress antgnded 8§ 544(b) to apply to prepetitig
transfers.

1. Plain language of § 544(b)

In interpreting a statute, a court’s role to ascertain Congress’s intent |i

drafting the statuteFlint v. State of Cal.594 F. Supp. 443, 44(E.D. Cal. 1984).
The starting point for statutory interpretatiis always the existing statutory te)
Lamie v. U.S. Tr.540 U.S. 526, 534 (2004). When statute’s words are clear, th
sole function of the court is to enforce dcarding to its terms unless it would lead
“absurd” results.Id.

Section 544(b) provides in relevant part,

Except as provided in paragraph (2k thustee may avoid any transfer of

an interest of the debtor in prape or any obligation incurred by the

debtor that is voidable under amalble law by a creditor holding an

unsecured claim that is allowable undectgon 502 of this title or that is

not allowable only under section 502(e) of this title. . . .

The phrase “an interest of the debtor’cisicial to undetanding 8§ 544(b)’s
scope. The Bankruptcy Code provides that the filing of a petition creates an
consisting of “all legal or gquitable interests of the debtor in property as of
commencement of the case.” 11 U.S.C. § a{1). Postpetition, all property th:
used to be the debtor’s property then srantes into “property of the estate.” B
after a bankruptcy court confirms a reargation plan, the property of the este
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revests in the debtor, thereby making gneperty again property of the debtor.
U.S.C. § 1141(b) (“Except as otherwise prodde the plan othe order confirming
the plan, the confirmation of a plan vests & the property of the estate in th
debtor.”). Section 544(b) therefore canyopbtentially apply to transfers that occ
either prepetition opostconfirmation.

Since the Hillsborough Propgrsale occurred postcamhation, the residenct
had revested in the Debtancawas no longer “property of tlestate.” This is why the
Trustee may not employ 8 548 avoid the transfer.See§ 549 (only permitting a
trustee to avoid “a transfer of property of the estate”).

Congress included no explicit temporal iiation within 8 544(b) that woulg
suggest whether it could apply to transfeccurring after theling of a bankruptcy
petition. Congress simply affirmatively statdwat a trustee magvoid a transfer “off
an interest in property of the debtorathis avoidable under applicable state faBut
Congress’s reference to “aedlitor holding an unsecured claim” suggests that at s
triggering point there already exists ecsred creditor who holds a claim under st
fraudulent-transfer law. The Legislature algferenced the debtor’'s actions in t
past tense by using the word “incurred,”igfhcould potentially mean that the debt
has made the alleged fraudulémainsfer in the past—the past most likely being bef
filing a bankruptcy petition. This timing dnguity therefore does not render § 544
clear on when a trustee gains and loses hétyal assert avoidance claims on beh
111

% The “applicable state law” here is CalifarCivil Code section 3439.04, which provides in part,
A transfer made or obligation incurred lbydebtor is fraudulends to a creditor,
whether the creditor’s claim arose befaye after the transfer was made or the
obligation was incurred, if the debtor matie transfer or incurred the obligation . . .
[w]ith actual intent to hinder, delay, defraud any creditor of the debtor.

Cal. Civ. Code § 3439.04(a)(1). But whether tlistion actually applies tinis action is beyond the

scope of this appeal. It is only important foegent purposes to determiwhether the Trustee mag
properly assert standing on behaffan existing secured creditander § 544(b) to then bring
claim under Civil Code section 3934.04. In esser8 544(b) serves lety as a conduit for
importing state fraudulent-transfiesv into the Bankruptcy Code.
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of existing unsecured creditors. The Commtist accordingly open the rest of its
statutory-construction toolbox to resolve this issue.
2. Interpretation vis-a-vis other avoidance sections
The Ninth Circuit has made clear thatimterpreting a statute, a court myst
consider more than simply the statute imlasion; rather, a court must derive context
from the relevant statutory provisiormsd read them as a whole.ln re Rufener
Constr., Inc, 53 F.3d 1064, 1067 (9th Cir. 1995).
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11 U.S.C. § 544(a) (emphasis added). €hstrong-arm powers” allow a trustee
assert avoidance claims held by hypotheticatlitors or bona fide purchaseiSee In

The first part of section 544 provides,

(a) The trustee shall havas of the commencement of the cemed
without regard to any knowledge ofethrustee or of any creditor, the
rights and powers of, or may avoid amgnsfer of property of the debtor

or any obligation incurred by the debtor that is voidable by--

(1) a creditor that extends credit tbe debtor at the time of the
commencement of the case, and that obtains, at such time and with
respect to such credit, a judici@n on all property on which a creditor

on a simple contract could have obtairseich a judicial lien, whether or

not such a creditor exists;

(2) a creditor that extends credit tbe debtor at the time of the
commencement of the case, and obtaahsuch time and with respect to
such credit, an execution against thetdethat is returned unsatisfied at
such time, whether or netich a creditor exists; or

(3) a bona fide purchaser of reabperty, other than fixtures, from the
debtor, against whom applicablewapermits such transfer to be
perfected, that obtains the status of a bona fide purchaser and has
perfected such transfext the time of the commencement of the case,
whether or not such a purchaser exists.

o
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re Weisman5 F.3d 417, 420 (9th Cir. 1993). @pess’s inclusion of the phrase “
of the commencement of the case” stronglygasts that it only meant § 544 to apy
to prepetition transfers. Since the taes has these powers at petition filing, t
transfer must necessaritave already occurred.

Moreover, since the strong-arm powersseat the commencement of the ca
and since 8§ 544(a) is limited to “any transbémproperty of the debtor,” these powe
could only ever apply to prepetition transfersTherefore, by referring to transfers
“property of the debtor,"Congress necessarily understood the transfer to be
debtor’'s own property, i.e., not property of #&tate. For the traresfto relate to thg
debtor’'s own property, and for the statuttign created by § 544 (&) exist as of the
commencement of the case, the only possible faathat to occurs via a prepetition
transfer.

While Congress certainly could have imtéd two subsections within § 544 th
included different temporal limitations, it walibe a rather strangkafting result. It
would be most logical for both subsectiof@g and (b) to applyo only prepetition
transfers because if one subsection weraply to postpetition transfers, Congre
would have set out that subtien on its own. This is @&cially true since Congres
specifically included a section titled “Postiien transactions” which provides that

at

SS
S
a

“trustee may avoid a transfer of property the estate . . . that occurs after the

commencement of the case.” 11 U.S.C58(a). Thus, since Congress alreg
drafted a section explicitly dealing it postpetition transactions, Congre
presumably would have included other pesition avoidance prosions within that
same section. That Congress left subsec(b) together with subsection (a)—tl
subsection dealing only with prepeatiti transactions—bespeaks Congreg
understanding that subsection (b) necessadlgly applies to mpetition transfers a
well.

The fact that Congress specifically imded a section dealing with postpetiti
transactions suggests that it solely mated for that section to govern transfg
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occurring after the filing of a bankrupt@etition. Section 549’s breadth undergir
that conclusion. It gendha applies to allow a truse to set aside any postpetiti
transfer of estate property that istnauthorized by the Bankruptcy Code or
bankruptcy court. @ngress did not narrowly draft 8 $4n such a way that it woulg

be reasonable to think that it only appltessome postpetition transactions, leavi
room for other sections to fill the gapRather, the fact that Congress used s

sweeping language demonstrates that Congmegsioned § 549 as the sole tool for

avoiding postpetition transfers.
Also telling are the differences betweee statutes of limitations applicable
88 544 and 549. Section 546 provides thstétions period for a § 544 action:
An action or proceeding under secti544 . . . may not be commenced
after the earlier of--
(1) the later of--
(A) 2 years after the entry of the order for relief; or
(B) 1 year after the appointment efection of the first trustee under
section 702, 1104, 1163, 12@#,1302 of this title if such appointment or
such election occurs before th&pgation of the period specified in
subparagraph (A); or
(2) the time the case tdosed or dismissed.
11 U.S.C. § 546(a). This meatmat the statute of limitations begins to run when

debtor files a bankruptcy petitionn re IRFM, Inc, 65 F.3d 778, 780 (9th Cir. 1995).

But 8 549 has its own statute of limitatipnshich is keyed to the date of th
transaction sought to be avoided: “An antor proceeding unddhnis section may no
be commenced after the earlier.of. two years after the dawé the transfer sought t
be avoided; or . . . the time the casel@sed or dismissed.” 11 U.S.C. § 549(d).

one bankruptcy court remarked, “Weretgat 544(b) meant tapply to post-petition
transfers, it would have made little sertselimit the trustee to recovering thog
transfers, avoidable under non-bankrupkaw, which were madenly within two
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years from the time of the trustee’s appointmeri’re Sattler’s, Ing. 73 B.R. 780,
790-91 (Bankr. S.D.N.Y. 1987). Rather, aatate of limitations such as that
contained in section 549 amdked to the making of the transfer would necessarily
have been provided.Id.

This reasoning is persuasive inaisning Congress’s inté—notwithstanding
the bankruptcy court’s reasoning that fjusecause the limitation is tighter when
measured from the petition[,] this is hardlyreason to conclude the cause of action
does not arise at all.” (ER 356.) Ifo@gress understood 8§ 544(b) to apply|to
postpetition transactions, then there wohtl no reason for it téink its statute of

limitations to the filing of tle petition. The fact thatdbgress did in fact establish
such a limitations period strongly suggetstat Congress understood the filing of the
petition as a cut off for potential actida transfers. This result does not
unnecessarily hamper the trustee’s avoidgmoeers; that is not the Court’'s goal.
Instead, the objective is to determine Cosgi®intent using whatever statutory clues
it left behind. This indicatin provides cogent proof th&ongress intended for all qf
8 544 to apply only to prepetition transfers.

3. Legislative history

The Court has delved into the BankmyptCode’s labyrinthine legislative
history in search of some indicationathCongress understood 8 544(b) to apply
postpetition. Yet the Court has not eanthed anything that would speak |to
Congress’s understanding of the tgats temporal application.SeeH.R. Rep. 95-
595, 370, 1978 U.S.C.C.A.N. 5963, 6326 (ngtthat Congress dead § 544(b) from
former § 70e and that the section fellbthe Supreme Court’s decisionMoore v.
Bay, 284 U.S. 4 (1931)—a case not relevanthie appeal); S. Rep. 95-989, 85, 1978
U.S.C.C.A.N. 5787, 5871 (samege also Buffum v. Peter Barceloux (289 U.S.
227, 231 n.1 (1933) (setting forthetlfull text of prior § 70e).

But the legislative history relating t® 549 reveals that Congress recognized
that section as solely governing the province of postpetition transfers. Both the Senz:

12
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and House reports state that the sectioarrfpts the trustee to avoid transfers
property that occur after ghcommencement of the cases” Rep. 95-989, 90, 197
U.S.C.C.A.N. 5787, 5876; H.R. Rep. 95-53835, 1978 U.S.C.C.A.N. 5963, 6331.

The statutory construction, context in which § 544 appears in the Bankr
Code, and legislative histosll strongly suggest thaongress intended 8§ 544(b)
only apply to prepetition transfers.
B. Existing 8§ 544(b) case law

The bankruptcy court recognized that thmeajority rule appears to be tha
section 544(a) and (b) powers are limited anay not be used by a trustee to avoi
post-petition transfer.” (ER 0354 (cititg544 Collier on Bankruptcy § 544.01 (16
ed.) (“Avoidance of postpetition trafers is governed by section 549.")).)

The Rotenbergs cite manyses generally dealing with a trustee attempting
set aside fraudulent transfers via § 544. &uthe Trustee correctly notes, many

these cases are distinguishable due to the unique factual position of this ¢

transfer that occurred postconfirmationteat the Hillsborough Pperty revested in
the Debtor and ceased being property of the estate.

For example, several courts haveurd that § 544(b) does not apply
postpetition transactions, but the casessue only involved transfers that occurr
postpetition but preconfirmation, that isethroperty was still part of the estatgee,
e.g, In re Leonard 454 B.R. 444, 459 (Bankr. E.DMich. 2011) (“The Trustee’s

of
8

uptc:

nt
d a
th

) to

of
ase

ed

claims based on Michigan’s fraudulent trars$tatutes are made through Bankrupitcy

Code 8§ 544(b)(1), and th€rustee’s avoidance power under that section are

limited to pre-petition transfers.”)n re Metro. CosmetiReconstructive Surgery P,A.

125 B.R. 556, 557 (B&kr. D. Minn. 1991)]n re Sattler’s, Inc.73 B.R. 780, 790-9]
(Bankr. S.D.N.Y. 1987) (finding that § 544(8id not apply to postpetition transfer
because Congress did not include a statutenitations keyed to the transaction da
like it did in § 549).
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Other cases in which courts have lirdit®¢ 544(b) to prepetition transfers &
unclear on whether the property had revestatierdebtor, i.e., whether the courts h

yet confirmed the reorganization plarsee, e.g.In re Branam 247 B.R. 440, 444
(Bankr. E.D. Tenn. 2000)n re Schneidermgn251 B.R. 757, 763 (Bankr. D.D.C.

2000) (“Congress specifically addised postpetition transfers of property of the eg
in 11 U.S.C. § 549. It is likely that would have similarly expressly address
postpetition transfers of property of thebttr had it wished such transfers to
potentially avoidable by a triest.”). Nonetheless, the cdgirreasoning in these cass
Is persuasive albeit set against a ddfe factual posture than this case.

There are cases factually point with this case in which courts have similaf

limited 8§ 544(b)’'s reach to only transawis occurring before the filing of
bankruptcy petition. E.g, In re Troutman Enters., Inc.356 B.R. 786, at *9-1(

(B.A.P. 6th Cir. 2007)]in re Centennial Textiles, Inc227 B.R. 606, 610 (Banki.

S.D.N.Y. 1998). But the limited analysia these cases does not conclusiv
establish one way or the other whether § 544(b) applies to postpetition transfers

The Trustee relies heavily on the Bankruptcy Court for the Middle Distri¢

Florida’s decision inn re Seminole Walls & Ceilings CorpThat case involved {
fraudulent transfer that, just like this casegurred postpetition and postconfirmatig
446 B.R. at 592-93. But just like other cas#ed above, this opinion provided T
analysis indicating why 8§ 544(b) applietthe court just simply applied the sectiq
without any discussionSee id.at 597 (applying Florida fraudulent-transfer law \
8 544(b)). Given the dearth of reasoningSeminole Walls & Ceiling Corpthe
Court is not persuaded th&t544(b) applies to postpetitidransfers simply becaus
some courts have applied it that wa$ee alsdn re Guillot, 250 B.R. 570, 601-0}
(Bankr. M.D. La. 2000) (finding that 8§ 544(a) applied to postpetition transfers be
“8 549 simply does not work to give thrustee any relief in this proceeding, b
§ 544(a) does”).
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Distilling this rather spartan case lathe Court can discern only a few poin
that have ungirded previous 8§ 544(b) demsi Courts finding that the section dg
not apply to postpetition transfers have pethto the statute of limitations in § 54
like this Court did above, finding that triggeg the limitations period on the filing g

the petition bespeaks Congress’s intenlitot 8 544 to prepetition transfers. And

courts applying 8 544(b) tpostpetition transfers do sout of frustration for the
trustee not having any other adequagmedy to set aside a postconfirmati
fraudulent transfer. Since Congress likely diot intend for courts to selective
apply 8 544(b) in a resultsiden manner, the Court findaost persuasive the cour
that have limited § 544 to prepetition transfers.
C. Dealing with postconfirmation “misbehavior”

The bankruptcy court observed that applying 8 544(b) to only prepe
transfers results in a “namoreading . . . [that] rendetbe trustee after conversig

largely powerless to deal with post-confation misbehavior.” (ER 0356.) Othé

courts have echoed this concern and utded apparent gap in trustee avoidar
powers to interpret 8 544 as applyingsfpeetition as well as prepetitionSee, e.g.
Guillot, 250 B.R. at 601-02.

Limiting 8 544(b) to only prepetition transfers may take one arrow out o}
trustee’s quiver, but it does not leavetrastee “powerless to deal with pog
confirmation misbehavior.” Congress prowlda trustee with a veritable arsenal
avoidance powers in the Bankruptcy Code to deal with alleged fraudulent trar
See88 542-49. That these sections only apply at certain points in time i
surprising—that is simply Congress’s intemt fact, Congress specifically included
section to deal with alleged estateperty fraudulent transfers that occ
postpetition—8 549—though does not apply postconfirmation when the propsd
then transmutes back into the debtor’s property.

Congress also vested bankruptcy ¢®uwith broad powers to enforg
reorganization plans, including the ability taetit the debtor or others to transf
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property as necessary to carry out thenpl 11 U.S.C. § 1142 Moreover, if the

bankruptcy court discovers that a debtavqured a reorganization plan by fraud,

court may revoke the plan within 180ydaand issue protective measurék.8 1144,
This case represents a Frank-Abagnale-et@usfer that escapes the truste

reach under the Bankruptcy Code as Congnasscurrently written it. The transfe

occurred postpetition, so 8§ 544(b) does myla It also occurred postconfirmatio
thereby evading 8 549. The bankruptoyit never revoked theorganization plan—
which also did not require bankruptcy-coagproval for the sale of the Hillsboroug
Property—so 8 1144 provides no religfongress may well recognize the window
has left open in a case like this one and eaastatute to close itBut until then, the
Court must apply the Bankruptcy Codafarmly and as Congress intended it.
D. Limited trustee power

Appellants also correctly point out thathile a trustee’s powers under tl
Bankruptcy Code are undoubtedly broad, tlag not unlimited. Ever since the
Supreme Court’s decision fDaplin v. Marine Midland Grace Trust Co. of N.%06
U.S. 416 (1972), it has beéwell settled that a bankrupy trustee has no standir
generally to sue third parties on behalftioé estate’s creditors, but may only ass
claims held by the bankrupt corporation itselSmith v. Arthur Andersen LL.A21
F.3d 989, 1002 (9th Cir. 2005) (internal quma marks omitted) (noting that thi
holding inCaplin still remains valid law under tr@irrent version of the Code).

Thus, while “a single creditor might bable to sue to avoid this po

confirmation transaction under state lavge€ ER 0356), that does not necessatii

mean the trustee can likewise assert stantbnghallenge the transfer. The trust
represents the bankruptcy estate—nitdé creditors—except where Congre
specifically vested the trustee with avoidarpowers. As the Court has interprets
8 544 is an inch too short for the Trustee to reach the Hillsborough Property tran
111
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VI.
For the reasons discussed above, the s that 8§ 544(b) only applies t
prepetition transfers and accordingly thatwstee may not invok8 544(b) to reach

CONCLUSION

postconfirmation transferskie the Hillsborough Propegrtsale.

REVERSES the bankruptcy court’s decision aR&EMANDS for further proceedings

The Court thu

consistent with this Order. The Clerk @burt shall enter judgment accordingly

required by Rule 8016(a) and close this case.

IT IS SO ORDERED.

June 24, 2014

Y 2177

OTIS D. WRIGHT, I

UNITED STATES DISTRICT JUDGE
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