Sentinel Offender $ervices, LLC v. G4S Secure Solutions (USA) Inc. et al Doc. 1187

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
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findings of fact and conclusions of law pursuemEederal Rule of Civil Procedure 52. T
the extent that any findings of fact are u#d in the Conclusiorsf Law section, they
shall be deemed findings of fact, and to theeithat any conclusions of law are include

in the Findings of Fact section, thelgall be deemed conclusions of law.

INTRODUCTION

Following a three-day benchal in this matter, th€ourt issues the following

FINDINGS OF FACT

A. Background
Plaintiff Sentinel Offender Services, LLCSentinel”) is a company that provides

offender management products and s&Ewito the corrections and judicial
markets. (Tr.29:19-21.)

Sentinel is a limited liabilitcompany organized underettaws of Delaware with
its principal place of business in Irvine,lBa&nia. (Final Pretrial Conf. Order at
1, Doc. 171.)

Bob Contestabile (“Contestabile”)tise founder and CEOGf Sentinel. (Tr.
29:17.)

Darryl Martin (“Martin”) is currentlyCOO of Sentinel. (Tr. 231:18.)

Leo Carson (“Carson”) is currently the \@P Strategic Sales with Sentinel. (Tr.
149:19.)

Defendant G4S Secure Solutions (U3A9. (“G4S”) is a security service
company that was incorporated, and is headeued, in Florida. (Final Pretrial
Conf. Order, Stipulated Facts 7 1.)

Susanne Jorgensen (“Jorgensen”) is a¥/84S and CFO for the North Americal

Region. (Tr.377:23, 378:2.)

Prior to April 27, 2012, G48ad been the parent compasf G4S Justice Services

LLC (*Justice”), a limited liability companthat provided electronic monitoring

]
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10.

11.

12.

13.

14.

15.

16.

17.

B. North Carolina Department of Corections Request for Proposal No.

services in the United States. (Final Ra¢iConf. Order, Stipulated Facts  2.)
The management team of Justice prioApoil 27, 2012, consisted of Blake Beac
(“Beach”) as CEO, Martin as Presidelike Dean (“Dean”) as VP of Sales,
Carson as VP of Strategicl8g, Lisa Dunlin, and Petéoughlin as CFO. (Tr.
150:3-4, 233: 2,33:11, 273:11-13, 273224, 274:1-2.)

On April 27, 2012, Justice waslddo Sentinel(Tr. 32:11-14.)

4201118

I Background
In 2005, Justice was awarded a contfiemrn the North Carolina Department of
Corrections (the “NCDOC”). (Tr. 155:13-15.)
In 2008, the NCDOC issued a RequestRooposal (“RFP”) that resulted in a
second contract between Justice and®C. (Tr. 155:16-18, 206:20-207:2.)
The second contract was to end on M&@th2012, with the opportunity to have
two one-year renewals. (Tr. 155:15—-886¢ alsd-inal Pretrial Conf. Order,
Stipulated Facts 1 9.)
On August 16, 201,INCDOC issued another RERFP No. 420118) seeking
bids from vendors to provide electronionitoring services for four different
functional areas pursuant to a new onarymntract, with the option for the
NCDOC to extend the contract(s) for tadditional one year periods. (Final
Pretrial Conf. Order, Stipulated Facts | 8, Ex. 1-4.)
Upon receiving the 2011 RFP, officersdamanagement of Justice, including
Martin, Carson, and Dean, reviewee fRFP's technical and administrative
requirements. (Tr. 156:19-187235:13-24, 236:19-21.)
Martin, Dean, and Carson tager worked as a team on the proposal in respons
to the NCDOC's RFP. (Tr. 234:3-7.)

Carson reported directly to Dean, andibGarson and Dean reported to Martin.

hE
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18.

19.

20.

Justice pursuant to the 20B%P. (Tr. 351:1-23.)

21. Section llI(A)(2)(d) of the @11 RFP set forth technical requirements for all
functional areas entitled “Offender Monilog System Technical Specifications”
and included the follwing requirements:

X. It is mandatory that afloftware be compatible with
Windows XP Professional, andafuture date as determined
by DOC, Windows 7. All PGoftware shall function on a
Windows XP SP3 Desktop Operating System and Microsoft
Internet Explorer Version 7.

(Ex. 1-8.)

22. Section 111(B)(3)(d) of th2011 RFP entitled “GPS Sysh Specifications” set
forth certain requirementsd stated in pertinent part:

d. The system shall providegtifiollowing, including but not
limited to:
I. Establish inclusion and excios zones to include exclusion
zones around all elementarydasecondary schools in North
Carolina (G.S. 14-208.18 (g1))

(Ex. 1-22.)

23. Section 1lI(B)(7) of the 201RFP entitled “General Equnent Requirements” set
forth additional requirementsd stated in pertinent part:

b. The Offeror shall provide all equipment that meets the
highest level of ruggednesscadurability available, in

(Tr. 156:19-157:1.)
Dean was responsible for all of Justg&cbusiness development efforts and the
management of procurement for governnemritracts. Carson was a member o
Dean's sales team. (Tr. 233:10-20.)
Martin reported directly to Beachpa "would have comomications upward to
[G4S] Secure Solution[s] (Tr. 226:2—-7.)

. 2011 RFP Requirements
The contract to be awarded under the 2011 RFP had substantially different

requirements and terms than the incuntloemtract that had been awarded to

3
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accordance with curremdustry standaslifor the following

features as applicable: . . .mimum internal operating battery
life up to forty-eight (48) hours with a maximum recharge time
of four (4) hours per day.

(Ex. 1-23.)

24. Section V(B) of the 2011 RFP #tted “THE PROCUREMENT PROCESS”
stated:

6. State Agency employees welaluate all proposals. All
proposals will be initially classid as being responsive or non-
responsive. If a proposal is found non-responsive, it will not
be considered further. All responsive proposals will be
evaluated based on stated evabracriteria. Any references
in an answer to another Idgan in the RFP materials or
Proposal shall have specificgmnumbers and sections stated
in the reference. To be ehgﬁgf%‘r consideration, a Offeror
must meet the intent of allgairements. Compliance with the
intent of all requirements wille determined by the State.
Responses that do not meet tall intent of functional
reguwe_ments listed in this RFP may be subject to point
reductions during the evaluation process or may be deemed
non-responsive. Further a serialgdiciency in the response to
any one factor may be grounfds rejection regardless of
overall score. Offerors are advised that DOC is not obligated
to ask for, or accept after tiebosing date for receipt of
proposal, data that is essiahfor a complete and thorough
evaluation of the proposal.

(Ex. 1-30.)

25. Martin, Dean, and Carson specifically rewied the RFP's language regarding non-
responsive proposals in Section V(B). (Tr. 235:21-236:11.)

iii.  Communications Between Juste and NCDOC Regarding 2011 RFP

26. As early as August 2011, Martin, Carsamd Dean became concerned that Justice
might not be able to meet the technigpécifications of the RFP as they were
depending on their supplier, 3M/Elmotech, for equipment and software. (Tr.
157:2-8, 237:17-238:4.)

27. Carson, after discussing with Marand Dean, forwarded the entire RFP to
3M/Elmotech and sought their opinion whether their equipment and software
would meet the RFP's requiremen(3r. 157:9-20, 245:16-23.)

28. 3M/Elmotech's Vice President of Techri&ervices and Infonation Technology,
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29.

30.

31.

32.

33.

34.

35.

Ronen Shraga, after reviewing the technregluirements of the RFP, "identified
number of areas that woube challenges to 3M being able to comply." (Tr.
157:21-158:8.)

Carson then spoke with the NCDOGCaanandatory pre-bid meeting to seek
relaxation of the technical specifiaatis and submitted questions regarding the
flexibility of those technical requirememnt (Tr. 158:15-61:12, 246:6-10.)
Carson followed up his verbal questions with writteesjions to the NCDOC.
(Tr. 159:16-23.)

Carson wrote: "As an RFP, with regarduse of the wordshsll' and 'must,’ how
will [the NCDOC] treat vendor responsissuch items thato not address such
requirements as worded and/or offer atbed and/or alternative methodologies
for accomplishing the same overall requirets@" (Ex. 4-17Tr. 160:1-9.)

On October 4, 2011, the NCDOC isswadimportant Bid Addendum to RFP No.
4201118 (“Bid Addendum”). The Addenduwstated, among other things, that it
current contract with Justice would endMarch 31, 2012. If all offerors were
rejected, the State would cancel andot&ate the contract, and “the current
contract would only bextended until a new one couldissued.” (Final Pretrial
Conf. Order, Stipulated Facts  9; Ex. 4.)

The NCDOC responded to Carson’s digsby repeating verbatim the same
language from the 2011AR regarding its flexibility taletermine compliance with
the technical specificationsCompareEx. 1-30 at § V(B)(6ith Ex. 4-1 at |
A.1)

On January 18, 2012, the BOC sent Justice a lettexrquesting clarification of
its bid as to nineteen separate issugbsraquested that Justice provide a respon
by February 1, 2012. (Ex. 7.)

Question Nos. 3, 4, and 14 by tREDOC asked whether Justice’s proposed

offender management software waspatible with tle NCDOC's current
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36.

37.

38.

39.

40.

41.

42.

43.

44.

environment which used Internet ExgoNersion 7. (Ex. 7-1to 7-2.)

Question No. 16 by the NCDOC askedetlier Justice’s system would allow

exclusion zones around all primary and s&@y schools in North Carolina. (EX.

7-2.)

Question No. 17 by the NCDOC askedetlter the battery life of Justice’s
proposed equipment was at least 48 houtis &4 hour charge time. (Ex. 7-2.)
Although the NCDOC letter inquired into nineteen separate issues, on Janua
2012, Carson sent an e-mail to Meligssefe (“Keefe”) of 3M/Elmotech asking
for her assistance in respting to NCDOC's clarificatin questions regarding jus
three of those nineteessuues: Internet Explorer 7, exclusion zones around
schools, and 48 hour battdife. (Ex. 8-6 to 8-7.)

The razor-sharp focus on tleothree issues shows tlatstice knew exactly which
issues were potentially the most probléiman its bid for the NCDOC contract.
Based on 3M’s responses to Justicetidaisvas concerned that it faced “exposur
for potential non-compliance” on the dfaration items pertaining to Internet
Explorer 7, exclusion zosearound schools, and 48 hdattery life. (Ex. 8-1.)
On January 31, 2012, Justisubmitted its response to the NCDOC's January 1

2012 letter requesting clarifications. (Ex. 9.)

Justice’s response attemptedcast its technology in the best possible light. (Ex.

9-4, 9-7.)

Justice responded that its proposed b&bed application was compatible with
Internet Explorer 8 but was not compatillih Internet Explorer 7, and Justice
proposed providing the NCDOC with adrepgrade at the inception of the
contract. (Ex. 9-4.)

Justice also responded that its pregubsoftware couldupport up to 100
exclusion zones, and that an advaneeigion of the software capable of

supporting 10,000 points aiterest would be provet to the NCDOC upon

y 27
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45.

46.

47.

48.

49.

50.

51.

52.

C. Sentinel’s Acquisition of Justice

release at no additional cost. (Ex. 9-7.)

Justice further respondedatithe battery life of its devices could last 48 hours
with a 4 hour charge time provided tlzaparticipant spend at least two hours
charging his device in the middle thiose 48 hours. (Ex. 9-7.)

Justice received no fumér communications from tiéCDOC regarding Internet
Explorer, exclusion zones, or battdifg. (Tr. 210:4-211:10; Ex. 78.)

On February 22, 2012, the NCDOC exded the term of Justice’s existing
contract for six months, from April 1, 201Brough October 22012, to enable the
NCDOC to complete the bidding process. (Ex. 10.)

On March 28, 2012, the NCDOC requedteat Justice extend its bid to RFP No.
4201118, and Justice agreed. (Final Pak€onf. Order, Stipulated Facts { 30.)
Although Justice prepared for a demoastm, the NCDOC never requested that
they do so; rather, Justidearned that between March 20 and May 25, 2012, B
and Satellite Tracking of Peopl¢&STOP")—competitors for the NCDOC
contract—demonstrated their equipmeant software to the NCDOC. (Tr.
181:17-21; Ex. 103-2.)

I Letter of Intent and Due Diligence
On November 21, 2011, G4Barent company, G4S plc, entered into a Letter o
Intent with Sentinel, fo6entinel to acquire Justice and G4S Justice Services
(Canada), Ltd. (“Justice Canada”) forépillion subject to certain assumptions
and conditions. (Final Pretrialo@f. Order, Stipulated Facts | 3.)
Jorgensen was in chargetbé deal for G4S, and shwas assisted by lan Green
(“Green”), VP of Tax and\cquisitions of G4S; KirkbDomescik (“Domescik”),
external counsel for G4S; and Beach Mattin from Justice. (Tr. 254:8—-255:25
384:6-12; 443:5-9.)
Around the time the Letter dftent was signed by G4SgplSentinel sent a “Due

f
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53.

4.

55.

56.

S7.

58.

99.

60.

Diligence Request List” t&4S, seeking, among oththings, general corporate
information, financial inforration, and legal informatiorm the event the Letter of
Intent was finalized. (Final Pretrialb@f. Order, Stipulated Facts | 4; Ex. 5.)
Sentinel's “Due Diligence Request Ligpecifically requestednder the section
pertaining to “Contracts” a copy ]l significant vendor, customer and
distributor contracts”. (Final Pretrialo@f. Order, Stipulated Facts | 5; Ex. 5-2.)
During November and December of 204 S and Justice uploaded informatior
sought by the Due Diligendgequest List to a secure online data room to which
Sentinel was provided access. (Final Rae€Conf. Order, Stipulated Facts { 6.)
Among other things, Justiegloaded redacted copiestbé documents that made
up its contract with the NCDOC. (FinRtetrial Conf. Order, Stipulated Facts
7.)
Sentinel negotiated a purchase pric&b8 million dumg due diligence. (Tr.
32:21-33:4.)
When financing transactions of this nauin the offender management services
industry, lenders often use a multipleEBITDA (Earnings Before Interest, Tax,
Depreciation, Amortization) as a bendmkto determine how much money they
are willing to lend in a givenansaction. (Tr. 31:2-22.)
The total EBITDA for Justice at the timeas approximately $1.million, and the
resulting multiple for Sentinsl mezzanine lender was "uaris of seven-plus."
(Tr. 33:5-33:11.)
Sentinel's purchase of Justice usestida's total EBITDA and the resulting
multiple of EBITDA to déermine what amount ¢hlender would be putting
forward. (Tr. 32:11-32:20.)

. Negotiation of the Purchase Agreement
On February 22, 2012, cosel for G4S and Justice sad@unsel for Sentinel the

initial draft of the Purchase AgreemeniEinal Pretrial Conf. Order, Stipulated
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61.

62.

63.

64.

65.

Facts 1 10.)

Between February 22, 2052d April 27, 2012, couns@r Sentinel and counsel
for G4S and Justice exchamigeumerous drafts of the Purchase Agreement.
(Final Pretrial Conf. Order, Stipulated Facts § 11.)

On March 2, 2012, Sentinel provided a s&d draft of the Purchase Agreement
G4S. (Final Pretrial ConOrder, Stipulated Facts § 12.)

Sentinel’'s March 2, 2012 draft of tikeirchase Agreement sought to include a
Section 1.4 entitled “Calculation of Estimatglalue of the Material Contracts”
that would, among other things, allow Seatito set aside in an escrow account
an agreed upovalue for some of Justice’s matrcustomer contracts, and have
the funds associated with each contraciasdd to Sentinel if: (1) the contract wg
not renewed on or before July 1, 2012;tfie contract was in the process of beirn
bid prior to July 1, 20123) the contract was requddo go to bid within six
months of the Closing Date of the Pureba@greement; or (4) the contract was n
assigned, or was terminated, by the custom#nn six monthf the closing date
based on Sentinel’s acquisition of Justice. (Final Pretrial Conf. Order, Stipulg
Facts 1 13.)

Sentinel’'s March 2, 2012 draft of the Puase Agreement alsmught to include a
Section 4.25(a)(i) to the Article 4 Repeagations and Warranties Concerning th
Companies that provided, among othendls, that “all Material Customers
continue to be customers of Justicel @mo Material Customer has materially
reduced or disclosed an inten to materially reducis business with Justice
below the levels achved during such yeaand there is no reason to believe thaf
any such material reduction is likely to occufEx. 112-29.)

During the negotiation of the Purchase Agrent, Sentinel was aware that two ¢
Justice’s top 15 customers had pending RBR&ndors. (Final Pretrial Conf.

Order, Stipulated Facts 1 18.)
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66.

67.

68.

69.

70.

71.

72.

73.

74.

75.

Sentinel had been aware that NCDOC was out to bid since September of 201
that Justice was using 3&Imo Tech equipmen(Tr. 96:2—97:1 Ex. 105.)
The RFP had no impact on Sentinel'sid®n to go forward with purchasing
Justice, its only effect wodlbe the price Sentinel was willing to pay. (Tr. 97:2-
98:8.)

On March 6, 2012, Contestabile, Hans Keit, and Mark Contegbile had an in-
person meeting with Jorgensen, Greenl Beach. (Final Pretrial Conf. Order,
Stipulated Facts 1 14.)

Prior to that meeting, G4S and Sentinatl already agreed ap the price for the
acquisition of Justice(Tr. 102:5-12.)

The March 6, 2012 meeting focused primadh issues pertaining to the transitic
of Justice to Sentinel, including empé®yissues related to Justice’s various
locations. (Final Pretrial CénOrder, Stipulated Facts | 15.)

On March 7, 2012, Contestabile, Kintsand Mark Contestabile, along with
Sentinel's counsel, Jay Thompsond Iz in-person meeting with Green,
Jorgensen, and Domescik.ir(® Pretrial Conf. Order, Stipulated Facts § 16; Tr.
49:11, 496:21-497:3.)

The March 7, 2012 meeting focused primadh issues pertaining to the terms of

the Purchase Agreement and documeriédee thereto. (Final Pretrial Conf.
Order, Stipulated Facts 1 17.)

At the March 7 meeting, Contestahilésed the issue of outstanding bids,
including Justice’s bid with the NCDOG@s a topic of discussion. (Tr. 47:3-8,
399:12-15.)

Contestabile sought an agreement swplthe NCDOC contract in an escrow
account, and to hold back a portion of gfugchase price in the event the contrag
was not awarded to Justic€lr. 47:9-17, 49:2-18, 399:12-24.)

G4S proposed a “Holdback” édjustment Provision agn alternative to the

10
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76.

77.

78.

79.

80.

81.

82.

83.

escrow provision. (Ex. 114-7.)

During negotiations, Sentinel requested thatAdjustment Provision apply to the

two top Justice customers that hadgiag RFPs: NCDOC and Cook County.
(Final Pretrial Conf. Orde Stipulated Facts { 19.)

After receiving assurances from G4S nmelyag the NCDOC bidSentinel backed
off its request that the NCDOC bid be inchadn the Adjustmerf®rovision. (Tr.
55:18-25, 60:6-17.)

Only Justice’s bid with Cook County wascluded in the Adjustment Provision in

the final version of the Purchadgreement. (Ex. 20-10, 20-59.)

The Holdback or Adjustment Provision uld decrease Sentinel's purchase prict

in the event Justice’s bidith Cook Countywas rejected. (Tr. 400:1-4; Ex. 114-

7.)
Iii. Email Regarding Justice’s Probability of Winning NCDOC Bid

On March 19, 2012, Contestabile senieamail to Jorgensen requesting addition

information including “Management (Darryl [M&n] or Blake [Beach])
expectations regarding retention of the accounts of the top 15 that are
currently out to bid” stting that Sentinel was seeking “anything that we can
produce that will give comfort to therlder regardingur ability to retain and
grow the revenue side of the businesg$inal Pretrial Conf. Order, Stipulated
Facts 1 20.)

That same day, Jorgensen forwarded €stabile's email to Martin and Beach,
among others, to obtain their input. (FiRaétrial Conf. Order, Stipulated Facts
21.)

Jorgensen asked Martin to providesific information in response to
Contestabile's request. (Tr. 257:1-4.)

On March 20, 2012, in respse to Jorgensen's requisstinformation, Martin

sent Jorgensen an e-mail summarizingnif@mation requested by Contestabile

11
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84.

85.

86.

87.

88.

89.

90.

91.

and stating that in management’s viewrthappeared to be three viable bidders
for the NCDOC RFP and that the serviceneént of Justice’s bid was “solid and
will not cause the agency to entertain of@posals.” (Ex48; Final Pretrial
Conf. Order, Stipulated Facts { 22.)

Matrtin further stated that “price hasdmeidentified as a major concern of the
customer” but that notwithahding price concerns, shice had a 50% probability
of being awarded the contract and “ifqer becomes a significant factor, | am
lowering my expectations #0%.” (EX. 48; Final Pretrial Conf. Order, Stipulate
Facts 1 23.)

Martin also attached smdsheets prepared Bean to the email he sent to
Jorgensen. (Ex. 48.) €&lspreadsheets assigned specific percentages to vario
opportunities Justice was pursuing;luding the NCDOC.(Ex. 48-19.)

The spreadsheet assignast a 40% probability of Justice winning the NCDOC
contract. (Ex. 48-19.)

Jorgensen therefore knew that Martitidaeed Justice had a 40% to 50% chance
of winning the NCDOC bid and thatdan assigned a 40% chance of Justice
winning the NCDOC bid.

Jorgensen sent Martin alfmv-up email on March 21, 2012 requesting that Mar

"please remove customer names and custoafierences and send it back to me'

(Ex. 17-3))

Later the same day, Martin re-sent “ufsthspreadsheets without names, name
references, or states,” and Jorgensehae that she “will gaghrough everything
and send to Bob later.” (Ex. 17-1.)

Also on March 21, 2012, in a separateail chain, Beach recommended that
Jorgensen remove the specific prabsbpercentages from her response to
Contestabile. (Final Pretrial Conf. @&, Stipulated Facts § 24; Ex. 81-1.)

Jorgensen’s revised summaryaiaed the language thigdrice has been identified

12
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92.

93.

94.

95.

96.

97.

98.

99.
100.No one from G4S or Justiever told Sentinel thalustice had only a 40-50%

as a major concern of the customemitl removed the specific probability
percentages.

Despite never being advised to do dargensen added lamgge stating that
Justice had a "good probabilitgf being awarded the caact. (Final Pretrial
Conf. Order, Stipulated Facts  25.)

Before sending the revised summansentinel, Jorgensen sent an e-mail to
Martin and Beach, asking whether theyesgl with the statements in the draft
revised summary and whether “we needdd/delete anything.”ld. § 26.)

On March 21, 2012, dgensen received an emaiifn Beach stating the revised
summary “sounds fine” but recommending skmove the customer name in the
second paragraphld( T 27.)

On March 21, 2012, Martin replied Beach's email, stating "Thanks for
connecting on the clarifications. | will upmayou after | meet with Bob." (Tr.
313:25-314:7, 453:34; Ex. 143.)

Neither Martin nor Beach mentioned tRatstice’s bid was not in compliance witl
the three requirements that it identifiedpagentially the most problematic in its
efforts to win the NCDOC contract.

On March 21, 2012, Jorgensen sent an g4tm&ontestabile and Kintsch, with a
copy to Beach and Martin, concernimgnagement's views of Justice being
awarded the contract for the two main ousérs that were out for bid. (Final
Pretrial Conf. Order, Stipulated Facts  29.)

The email stated that Justice had adg@g@robability” of winnirg the NCDOC bid.
(Ex. 16-1.)

Customer # 1 on Jorgensen's email waPRC. (Ex. 16-1; Tr. at 272:13-15.)

chance of getting the NCDO¢ontract. (Tr. 61:2-11.)

13
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101.No one from G4S or Justiceavtold Sentinel that itgroducts did not meet the

102.At trial, Jorgensen gave several reastonsxplain why she included the “good

103.The Court finds Jorgensen’s testimongasding her reasons for including the

NCDOC'’s requirements regarding compuditip with Internet Explorer 7, the

provision of exclusion zorsearound all primary and sewary schools, or 48-hour

battery life. (Tr. 59:14-60:3.)

probability” statement in her email. Stestified that because there were three
“viable” bidders, all things being equal, Justice would have the best chance tc
the bid. (Tr. 413:22-414:6, 414:23-415:8he further testified that Martin had
stated the “service element of the offigriwas solid” which sounded optimistic.
(Tr. 414:9-12.) Jorgensen also pointethmattached bids tab in Martin’s e-mai
which gave both CooKounty and the NCDOC a 40@tobability of renewal (the
highest probability percentage given to afiyhe contracts odor bid) and noted
that Martin had given bothids a higher percentage (50%) in his e-mail. (Tr.
414:18-415:1, Ex. 48-17 to 49.) Finally, Jorgensen testified that she relied g
the fact that Martin had given Cook Cayia 50% chance afinning and he had
stated that Justice felt “very confident’aalh their chances of winning that bid.
(Tr. 415:6-9.)

“good probability” statement &king in credibility. Jorgnsen’s testimony at trial
frequently appeared calculated and wasmoéeasive. At one point the Court hag

to admonish her to answer a straightfard question regarding the employment

one of her superiors at G4 (Tr. 425:11-426:20.) Her testimony explaining hef

reasoning behind the “good probabilitstatement also appeared calculated,
particularly with respect tthe existence of three “viaddl bidders and how that lec
her to conclude Justice had a “gqwadbability” to winthe NCDOC bid.

Specifically, she had no information thiagé other two viable bidders each had a

30% chance of winning the bid. It could&ilas easily have been the case that o
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104.The Court finds that a 40% to 50%acite of winning a bid is not a “good

105.Nor was it merely a casually made statemdb4S made this misrepresentation in

of the other bidders had a better chance thestice. The Court therefore declines
to credit Jorgensen’s testimony whérkas not been corroborated by other
evidence.Cf. Lopez-Umanzor v. Gonzald&®5 F.3d 1049, 1059 (9th Cir. 2005)

(“Our law has long recognizdtiat a person who is deemed unbelievable as to pne

material fact may be disbelieved in all other respectddjtem v. United States
283 F.2d 339, 343 (9th Cir. 1960) (cordihg that the district court correctly
instructed the jury that it could “disreglall of the testimony” of a witness who

“has wil[l]fully testified falsely ago any material fact in the case”).

probability” and cannot reasonably be coesatl to be the equivalent of a good
probability. Therefore, Joemsen’s statement, as presentative of G4S, that
Justice had a “good probability” of mning the NCDOC bid was a knowing

misrepresentation to Sentinel.

the course of the sale of the businesegponse to Sentinel's specific inquiry
about the strength of the NCDOC bid.wias made with the intent to induce
Sentinel to act in reliance upon it. G4Stnthat Sentinel inquired into Justice’s
chances of winning the NCD©bid in order to “give cmfort” to its lender on the
deal. (Final Pretrial Conf. Order, ftilated Facts 1 20.4S also knew that
Justice’s probability of winning the NEEOC bid was important to Sentinel
because Sentinel had prewsty tried both to set assdhe value of the NCDOC
contract in an escrow account andrtdlude the NCDOC contract in the
Adjustment Provision of the Purchaser@gment. (Tr. 47:12-17; Final Pretrial
Conf. Order, Stipulated Facts 1 13, 18q9cordingly, the Court finds that G4S
made the “good probability” atement to induce Sentinel continue with the

Purchase Agreement as it had beegotiated up to that point.
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\2 The Purchase Agreement

106.0n April 27, 2012, G4S, 3tice, Justice Canada, aBdntinel entered into the
Purchase Agreement. (Final Pret@anf. Order, Stipulated Facts { 31.)

107.Section 1.2 of the Purchase Agreenssis a Purchasei@e of $13 million
dollars. (Ex. 20-9 to 20-10.)

108.Section 1.1 of the Purchase Agreementjates that Sentinelill enter into an
Inventory Purchase Agreement (“IPA”) with Justice Canada whereby Sentine
purchase existing inventory being main&drby Justice Canada. (Ex. 20-9.)

109.Section 8.18 of the Purchase Agreenesttttled “Incorporatin of Exhibits and
Disclosure Schedule” provides thiae “Exhibit and Disclosure Schedule
identified in this Agreemerdre incorporated herein logference and made a part
hereof.” (Ex. 20-54.)

110.The IPA was an exhibit of, and incorpbed by reference into, the Purchase
Agreement. (Ex. 20-8, 20-520-205 to 20-231.)

111.Section 1.3 of the Purchase Agreememe (tAdjustment Provision”) provides for
an adjustment of the Purchase Pricera@esing for certain customer contracts
out for re-bid as of April 27, 2. (Ex. 20-10 to 20-11.)

112.Section 1.3 of the Disclosure Schedulentifies only one contract, "Cook County
lllinois." (Ex. 20-59.)

113.1f the customer fails to extel the Cook County contract in favor of Justice, then
the Purchase Price would be desexhby $150,000. (Ex. 20-59.)

114.The first unnumbered paragraphArticle 4 of the Purchase Agreement states tf
"Member and the Companies represent and warrant to Purchaser that the
statements contained in thAsticle 4 are correct and complete as of the Closing
Date...." (Ex. 20-16.)

115.Section 4.23 of the Purcha&greement states the following:

4.23 Disclosure. The representationd ararranties contained in this Article
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4 do not contain any untrue statemeniradterial fact oromit to state any
material fact necessary to make thetements and information contained in
this Article 4 not misleading.

(Ex. 20-30.)
116.Section 4.25(a) of the Purchasgreement statee following:

(a) Section 4.25 of the Disclosure Sdhke sets forth a complete and accurate
list of Justice’s top fifteen customerssied on sales revenue for the year ended
December 31, 2011 (the “Material Costers”), together with the amount
received during such periodExcept as set fortbn Section 4.25 of the
Disclosure Schedule, (1) all Material Customers continue to be customers of
Justice andho Material Customer has materially reduced or disclosed an
intention to materially reduce its business with Justice below the levels
achieved durin%such year[;] (i) no Material Customer has terminated its
relationship with Justice or has threatened to do so; and (iii) Justice is not
involved in any claim, dipute or controversy withny Material Customer or
any of its other customers that, mdiually or in the aggregate, could
reasonably be expected to hav®laterial Adverse Effect.

(Ex. 20-30 to 20-31 (emphasis added).)

117.The Disclosure Schedule for Sect#25(a) lists as (2 “North Carolina
Department of Correction, Division @ommunity Correction” as one of the
“Material Customers.” (Ex. 20-175.)

118.The parties entered intoghPA on April 27, 2012 which contained a four year
term. (Ex. 20-206.)

119.Pursuant to Section 7 of the IPA, Seatiwould draw down inventory and make
payments for it to Justice Canada, vtk remaining balance due within fifteen
days of the expiration of the IPA (or May 12, 2016). (Ex20-206 to 20-207.)

D. NCDOC's Rejection of Justice’s Bid
120.0n June 6, 2012, Sentineteved the NCDOC's letter rejeag its bid. (Ex. 21.)

121.The letter stated that Justice’s bid did neet the mandatory requirement of the
RFP. (Ex. 21-1.) It cited Justice’ssponse that its proposed software was not
compatible with Internet Explorer 7. XE21-2.) It also stated that Justice’s
responses to the exclusinones and 48-hour battery life technical requirements

were deemed non-responsive and elimindtestice from Functional Area No. 1.
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(Ex. 21-3to 21-5))

122.The NCDOC concluded thatfound G4S did not meet the required specificatiol
referenced in the letter and was “no longensidered to be a viable candidate.”
(Ex. 21-5.)

123.The NCDOC never opened the pricing pagk from G4S Justice. (Tr. 561:5-15|

124.Had Contestabile known that the NCDOCswet going to be a Justice custome
Sentinel would have offered a lower puaisk price for Justice. (Tr. 143:9-18.)

D. Sentinel’s Failure toPerform Under the IPA

125.Sentinel initially made panents under the IPA butogiped doing so sometime in
2014. (Tr. 82:3-21478:23-479:8.)

126. On July 8, 2014GG4S Secure Solutions (Canadlad. (“G4S Canada”) filed a
complaint against Sentin&r the balance due under the IPA. (Ex. 142.)

127.Sentinel and G4S Canada entered anfettlement Agreement on August 18,
2014. (Ex. 140.)

128.Sentinel resumed making monthly payments for a time, and then stopped doing s

(Tr. 86:5-10, 482:14-16.)

129.Sentinel’s remaining balance, including mest, under the IPA is about $1 million.

(Tr. 483:6-8.)

CONCLUSIONS OF LAW

130.Under California law, a valid choice of law provision will be enforced where th
chosen state “has a substantial relatignshithe parties or the transactiorsée
ABF Capital Corp. v. Osley#14 F.3d 1061, 1065 (9€ir. 2005). “A substantial
relationship exists where one of thetpes is domiciled or incorporated in the
chosen state.’ld.

131.California law applies because there is &f@aia choice of law provision in the

Purchase Agreement stating thia# Purchase Agreement “SHALL BE
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GOVERNED BY, CONSTRUED AD ENFORCED UNDER AND IN
ACCORDANCE WITH THE LAWS OF THE STATE OF CALIFORNIA” and
Sentinel’s principal place of business ialifornia. (Ex. 20-52; Final Pretrial
Conf. Order at 1.)

A. Breach of Contract and Breachof Representations and Warranties

132.For Sentinel to prevail on its claimsrforeach of contract and breach of
representations and warrasti@ must prove by a prepderance of the evidence:
(1) the existence of a contract, (2) seel’'s performance or excuse for non-
performance, (3) G4S’ breh, and (4) damages to Sentinel therefr@uoustics,
Inc. v. Trepte Constr. Col4 Cal. App. 3d 887, 913 (1971).

133.Sentinel and G4S entered into a valid caritvehen they entedkeinto the Purchase
Agreement.

134.Sentinel had performed all its obligatiamsder the Purchase Agement as of the
time of G4S’ breach.

135.Based on the Court’s findings of fa@4S did not breach Sections 4.23 and
4.25(a) of the Purchase Agreement.

136.Although G4S failed to notify Sentinel thastice’s bid did not meet the three
requirements that the NCDOC had specificakked about in its January 18, 201
letter, the Court finds that the NCDOfZorrespondence with Justice does not
constitute an “intention to materiallydece its business with Justice” nor did it
constitute a threat to do saSgeEx. 20-30 to 20-31.)

137.Accordingly, the Court concludes tra¢ntinel has failed to prove that G4S
breached the terms of the Purchase Agreement.

B. Fraud and Negligent Misrepresentation

138.To assert fraud, Sentinel must dditsh: “(a) misrepresentation (false

representation, concealmeat nondisclosure); (b) knowledge of falsity (or

19
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‘scienter’); (c) intent to defraud, i.e., teduce reliance; (d) justifiable reliance;
and (e) resulting damageBEngalla v. Permandas Med. Grp., Ing.15 Cal. 4th
951, 974 (1997) (citation omitted).

139.To assert negligent misrepresentatiomt®el must establish the same elementg
except that, rather than demonstrating\wledge of falsity, the plaintiff must
demonstrate that G4S had reasonable grounds for believing the representatiq
to be true.See Fox v. Pollagkl81 Cal. App. 3d 954, 962 (1986).

140.Based on the Court’s findings of fact, &#isrepresented Justice’s chances of
winning the NCDOC bid to Sentinel wh&4S, through Jorgensesent the email
to Contestabile stating that Justicad a “good probdly” of winning the
NCDOC bid. The misrepresentation wasnmpounded by G4S3ailure to inform
Sentinel that JusticeNCDOC bid was non-compliant with three requirements
that the NCDOC had specifically asked atioua follow-up lette and that Justice
and G4S knew were potentially the most peafatic in Justice’efforts to win the
NCDOC contract.

141.Sentinel justifiably relied upotie “good probability statement.

142.By relying upon Jmensen'’s “good probability” atement, Sentinel suffered
damages by paying more than it otheemgould have to ajire Justice.

143.Accordingly, the Court concludes thads is liable for fraud and negligent
misrepresentation.

C. Damages

144 .Sentinel seeks both compensatory paditive damages for G4S’ conduct.
(Sentinel's Proposed Findings of FantlaConclusions of bw § 187, 201, 208,
Doc. 184-1.)

I CompensatoryDamages
145.The measure of damages for tortious condatiarising out obreach of contract

Is “the amount which will compensaterfall the detriment proximately caused
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thereby, whether it could habeen anticipated or not.Cal. Civ. Code § 3333.

146.Sentinel requests compensatdamages in the amount of $9,326,080. (Senting

Proposed Findings of Faaté Conclusions of Law  201Jhis figure is based on
the value of the NCDOC comict in terms of EBITDA. I¢l. § 195.) Sentinel
asserts that because Justaited to win the NCDOC contract, it was harmed by
the full value of that contract (times & fnultiple) plus the interest it had to pay
on the additional funds it borrowed todince its purchase of Justicéd.)

147.The Court finds this amount excessive and completely lacking in support in lig
of the fact that Sentinel entered inh@ Purchase Agreement knowing that the
NCDOC contract was out tud and that there was a possibility that Justice wol
not win the contract. (Tr. 96:2-97:1; BX05.) In other worsl, while Sentinel
may have been misled as to the leMalisk it was incurring on the bid for the
NCDOC contract, it was clearly aware thatsk existed, as the contract had not
yet been awarded to Justice. Sentinel paid the purchase price knowing that i
might not end up with the NCDOC contradthe “detriment proximately caused’
by G4S’ fraud therefore cannot be fiaé value of the NCDOC contract.

148.Rather, the harm Sentinel suffered iatth overpaid for Justice believing that
Justice’s chance of winning the NCDO@ bvas higher than it was. Moreover,
the evidence at trial reflects that, had the true nature of the risk been disclose
NCDOC contract would have been inchatlin the Adjustment Provision of the
Purchase Agreement.

149.Therefore, the Court finds that using &@e 1.3 of the Purchase Agreement as ¢
guide is a reasonable method of caltnfpdamages as it is based on how the
parties actually negotiated the risk attendaran outstanding bid for a contract
with a top Justice customer.

150.Under the Adjustment Provision in Sectibi3, the parties agreed to a post-closi

price purchase price adjustment by assignalues to the potential loss of three
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different contracts. The assigned valagsraged 22.9% of the prior year’s
revenue for each contract. (Tr. 54642:8; Ex. 20-1@0 20-11, 20-59.)

151.The NCDOC's revenue from 2011 was 88®843. (Ex. 145-6; Tr. 541:25—
542:2.)

152.Applying the 22.9% average to the NCD® 2011 revenue results in a $456,32

UJ

purchase price adjustment. (Tr. 542:1-4; Ex. 145-6.)

153.G4S argues that Sentinel failed td@igate damages when it waited to accept
assignment of Justice’s bid until aftediscovered that Justice was not being
awarded the NCDOC contract. (G4S’ Prepo Findings of Fact and Conclusions
of Law 11 362-64.)

154 . However, Sentinel had no obligation to adcgsignment of Justice’s bid prior tg
the NCDOC's rejection in order to mitigate damages. Before the NCDOC
informed Sentinel on June BO12, that it rejected Justs bid, (Ex. 21), Sentinel
reasonably believed that Justice hagbad probability of winning the NCDOC
contract based on G4S’ memresentations. Sentinel therefore had no reason tp
act to mitigate damages prior teetNCDOC's June 6 rejection letter.

155.The Court therefore awardempensatory damages @f36,328 to Sentinel for
G4S’ breach of contract, fud, and misrepresentation.

. Punitive Damages

156.Sentinel also requests punitiventizges in the amount of three times
compensatory damageéSentinel’s Proposed Finding§ Fact and Conclusions of
Law  208.)

157.California law provides that in an actifor breach of an obligation “not arising
from contract,” a plaintiff may recover punitive damages where “it is proven by
clear and convincing evidendeat the defendant hasdreguilty of oppression,
fraud, or malice.” Cal. Civ. Code 8§ 32(a). “Fraud” under Section 3294 means

“an intentional misrepresentation, deceitconcealment of a material fact known
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158.In considering punitive damages, a coutbigonsider “(1) the nature of the

159.Courts evaluating the nature and ef@nsibility of a defendant’s conduct

160.Here, the Court concludes that the matof G4S’ fraud ad misrepresentation

to the defendant with thatention on the part of the defendant of thereby
depriving a person of property legal rights or otherwise causing injury.” Cal.
Civ. Code § 3294(c)(3).

defendants’ acts; (2) the amount of cangatory damages awarded; and (3) the
wealth of the defendantsProf' | Seminar Consultants v. Sino Am. Tech. Exch.
Council 727 F.2d 1470, 1473th Cir. 1984) (citingNeal v. Farmers Ins.
Exchange?21 Cal. 3d 910, 928 (1978)).

consider whether (1) “the harm caused\waysical as opposed to economic”; (2
“the tortious conduct evinced an indifé&ce to or a reckless disregard of the
health or safety of others”; (3) “tharget of the conduct had financial
vulnerability”; (4) “the comuct involved repeated aciis or was an isolated
incident”; and (5) “the harm was thestdt of intentional malice, trickery, or
deceit, or mere accidentState Farm Mut. Auto. Ins. Co. v. Campp&88 U.S.
408, 419 (2003). “It should be presun®eglaintiff has been made whole for his
injuries by compensatory gwges, so punitive damagasould only be awarded if
the defendant's culpabilitgfter having paid compseatory damages, is so
reprehensible as to warrant the imtosa of further sanctions to achieve

punishment or deterrenceld.

does not merit punitive damages. Altgbulorgensen knowingly misrepresente
Justice’s chances of winning the ROC bid with her “good probability”
statement, the Court finds that her intenal misrepresentation is insufficiently
reprehensible when consideredight of the aforementioned factors. The harm
suffered by Sentinel was economic rattieamn physical; the misrepresentation di

not put at risk anyone’s health or safetyerthis insufficient evience that Sentinel
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was financially vulnerable; and Jorgenseade her “good probability” statement

only once.

V. CONCLUSION

For the foregoing reasons, $ieel is entitled to $456,32& damages plus statutor)
interest on its breach of contract, fraud] aegligent misrepresentation claims.

Sentinel shall submit a proposed judgment forthwith.

DATED: January 27, 2017

HON. JOSEPHINE L. STATON
UNITED STATES DISTRICT JUDGE

24




