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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No. SACV 14-452-JLS (JPRXx) Date: October 9, 2014
Title: Bruce Diep et al. v. Wells Fargo Bank et al.

PresentHonorable JOSEPHINE L. STATON, UNITED STATES DISTRICT JUDGE

Terry Guerrero N/A
Deputy Clerk Qourt Reporter

ATTORNEYS PRESENT FOR PLAINTIFF: ATTORNEYS PRESENT FOR DEFENDANT:

Not Present NotPresent

PROCEEDINGS: (IN CHAMBERS) ORDER GRANTING DEFENDANTS'
MOTION TO DISMISS (Docs. 11, 25)

Before the Court is a Motion to Disss filed by Defendant Wells Fargo Bank,
N.A. (Docs. 11, 25.) Plaintiffs opposed, ddefendant replied. (Docs. 16, 26, 18.) The
Court finds this matter appropriate fdisposition without oral argumengeeFed. R.
Civ. P. 78; C.D. Cal. R. 7-15Accordingly, the hearing s&ir October 10, 2014, at 2:30
p.m. is VACATED. For the followingeasons, the Court GRANTS the Motion.

l. BACKGROUND

On December 11, 2013, Plaintiffs Bruceepiand Christie Diep filed a Complaint
against Defendant in Orange CouSuperior Court. (Doc. 1; Ex. B.) On February 21,
2014, Plaintiffs filed a FitsAmended Complaint. (Dod-1, Ex. A.) On March 24,
2014, Defendants removed the ctasthis Court. (Doc. 1.)

The FAC states the following facts:

Plaintiffs reside at 15672 Butterfieldr&t in Huntington Bach, California.
Plaintiffs obtained a home loan which wasgritized. (FAC 11 2-3.) The securitization
of Plaintiffs’ loan is governed by a Poadj and Service Agreement. (ld. 1 6-7.)
Subsequent transactions invalgithe loan’s securitization Ya violated the PSA. (Id. |
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14.) Additionally, as part of the secur#tion process, the mortgage note became
separated from the deed of trust, with the defddust being transferred to the Mortgage
Electronic Registrations System(ld. 1 10.) As a result ¢hese facts, Defendant cannot
establish that it legally and properly acqditbe note, and Defendant has an imperfect
security interest. (Id. 1 11-12.)

Based on the foregoing facts, Plaintifssart claims for: (Uack of standing to
foreclose; (2) fraud in the concealment; ffaud in the inducenrg; (4) intentional
infliction of emotional distress; (5) sland#rtitle; (6) quiet title; (7) declaratory relief;
(8) violation of the Truth in.ending Act; (9) violation oRESPA; and (10) rescission.

Il. LEGAL STANDARD

When evaluating a motion to dismissden Federal Rule of Civil Procedure
12(b)(6), the Court must accept as true allgateons of material fas that are in the
complaint and must construe all inferencethimlight most favorable to the non-moving
party. Moyo v. GomeZ32 F.3d 1382, 1384 {® Cir. 1994). Dismissal of a complaint for
failure to state a claim is nptoper where a plaintiff hasleged “enough facts to state a
claim to relief that is plausible on its faceBell Atl. Corp. v. Twombl|y550 U.S. 544,

570 (2007). A complaint must (1) “containffstient allegations of underlying facts to
give fair notice and to enablee opposing party to defend itself effectively,” and (2)
“plausibly suggest aantitlement to relief, sth that it is not unfair to require the
opposing party to be subject to the expense of dis@y and continued litigation.”
Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 201T'Although for the purposes of a
motion to dismiss [the Court] rsutake all of the factuallagations in the complaint as

1 The FAC sometimes, but not alwapames MERS as a Defendanto(mpare
id., § 10,with id. { 20-21.) However, Plaintiffs dwt appear to hee served MERS,
and the Court construes thisadrafting error, given thaertain other corporate entities
are named as Defendants in the FAC desadkiihg any apparent connection to the case.
(Id. 1 25 (Deutsche Bank); 1 T®/ashington Mutual)).
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true, [it] ‘[is] not bound to accept auir a legal conclusion couched as a factual
allegation.” Ashcroft v. Igbal556 U.S. 662, &7 (2009) (quotingr'wombly 550 U.S. at
555).

In considering a motion to dismiss, theut is limited to the allegations on the
face of the complaint (includindocuments attached thergtmatters which are properly
judicially noticeable, and “dascnents whose contents aiéeged in a complaint and
whose authenticity no party questions, butohtare not physically attached to the
pleading.” Branch v. Tunnell14 F.3d 449, 453-5@th Cir. 1994)pverruled on other
grounds in Galbraith v. Cnty. of Santa Cla@07 F.3d 1119 (9th Cir. 2002).

lll.  DISCUSSION
A. Lack of standing

Plaintiffs’ first claim alleges that Dendant lacks standing to foreclose.

California courts, however, hagguarely held that no sl cause of action exists.
See Gomes v. Countrywide Home Loans, k82 Cal. App. 4th 1149, 1154 (Cal. Ct.
App. 2011) (holding that California’s nonjudatiforeclosure system is a “comprehensive
framework for the regulation of a nonjudicfateclosure sale” and “[does] not allow for
a challenge to the authority ofetlperson initiating the foreclosureJenkins v. JP
Morgan Chase Bank, N.A216 Cal. App. 4th 497, 513 (Cal. Ct. App. 2013) (agreeing
with the Gomescourt and noting that permittirtgis cause of action “would
fundamentally undermine the nonjudicial nature of the process and introduce the
possibility of lawsuits filedsolely for the purpose of tging valid foreclosures.”. This

2 The Court recognizes that one Califiarappellate court has distinguished
GomesandJenkinsand held a “lack of standing” aae of action exists where the
plaintiff allegesspecificgroundsfor the theory that thioreclosure is not being
conducted at the directiarf the correct partySee Glaski v. Bank of Am., Nat'l Ass'n
218 Cal. App. 4th 1079, 89 (Cal. Ct. App. 2013)eh'g deniedAug. 29, 2013).
However, this is a distinctly minorifyosition and has been roundly criticized by
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does not mean, however, thatli€ania borrowers who seeto challenge the foreclosing

party’s standing to do so are without a remebhstead, the proper course is to bring an

action either to enjoin the trustesale or to set the sale asidgee Robinson v.

Countrywide Home Loans, Ind.99 Cal. App. 4th 42, 46.5 (Cal. Ct. App. 2011).
Accordingly, this claim i©ISMISSED WITH PREJUDICE.

B. Fraud in the Concealment and Fraud in the Inducement

Next, Plaintiffs assert alms for both fraud in theoncealment and fraud in the
inducement.

In the concealment claim, Plaintiffaggest that Defendants “concealed the fact
that the Loans were secuziid as well as the termstbke Securitization Agreements”
and suggest that Plaintiffs would not hargered into the Loartead the truth been
disclosed.” (FAC qf 35-36.n the inducement claim, Pldifis assert that “Defendants
.. . intentionally misrepresented to Pldiistthose Defendants weemtitled to exercise
the power of sale provision containedhe Deed of Trust.” (Id. 1 44.)

Federal Rule of Civil Procedure 9(b) regsitbat a party “state with particularity
the circumstances constituting fraud ostake.” Fed. R. Civ. P. 9(bjee, e.g.
Schreiber Distrib. Co. v. Serv-Well Furniture Co., [r806 F.2d 1393, 1401 (9th Cir.
1986) (“We have interpreted Rule 9(b)n@an that the pleader must state the time,
place, and specific content of the false espntations as well as the identities of the
parties to the misrepresentation.”). HdP&intiffs do not offer any such details.
Plaintiffs fail to plead which Defendants meenvolved in the keged fraud, how any
statements made by Defendantsevilse, why Plaintiffs redid on these statements, why

numerous other California appellate courts and federal courts considering theSissue.
Mendoza v. JPMorgan Chase Bank, N228 Cal. App. 4th 102A.034 (Cal. Ct. App.
2014) (collecting cases and stating that tbar€C“can find no state or federal cases to
support theGlaskianalysis and will follow the feddrkead in rejecting this minority
holding”).
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any such reliance was reasonable, or liey were damaged by any reliance on these
statements.
Accordingly, these claims aiiSMISSED WITHOUT PREJUDICE.

C. Intentional Infliction of Emotional Distress

Plaintiffs further allege that by foreclag on them, Defendants intended to — and
did — inflict severe emotional disiss on Plaintiffs. (FAC Y 55-56.)

To state a claim for intentional inflictiaof emotional distress Plaintiffs must
allege five elements: (1) oaigeous conduct by the defendant; (2) intent to cause, or
reckless disregard of the possibility of cagsiemotional distress; (3) severe emotional
suffering; and (4)-(5) actual and proximatausation of the emotional distre€ogard v.
Employers Casualty Co164 Cal. App. 3d 602, 616 (Cal. 1985).

Plaintiffs have asserted no basis on whahssert that Defendants have no right,
title or interest in the Property. They asdbat Defendants attempted to foreclose the
Property in order tintentionally inflict emotional distress, but plead no facts to suggest
such a plan existed. (FAC {1 56) Plaintifs not contest that they are in default on the
loan and thus it is not clear how foreslire constitutes “extnee” or “outrageous”
conduct in this caseSee Aguinaldo v. Ocwen Loan Servi¢ibC, 2012 WL 3835080,
at *7 (N.D. Cal. Sept. 4, 2012) (holding th&dreclosing on propey does not amount to
the ‘outrageous conductPavenport v. Litton Loan Servicing, LP25 F.Supp.2d 862,
884 (N.D. Cal. 2010) (holding that home fdiesure “falls shy of ‘outrageous,’ however
wrenching the effeston the borrower”).

Accordingly, this claim is DISNSSED WITH PREJUDICE.

D. Slanderof title
Plaintiffs next allege that Defendantgsplaraged Plaintiffs’ exclusive valid title

by and through the preparinggsting, publishing, and recang)” of documents including
“the Notice of Default, Notice of TrusteeZale, and Trustee’s Deed.” (FAC | 63.)
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The elements of this tort are (1pablication, (2) without privilege or
justification, (3) falsity, and (4) direct pecuniary lo&umner Hill Homeowners' Assn.,
Inc. v. Rio Mesa Holdings, LLQ05 Cal. App. 4t 999, 1030 (Cal. Ct. App. 2012).
Here, Plaintiffs do not allege that the Idtdgocuments contained any false statements,
aside from reassertingjithout any plausible facts, thddefendants had no right, title, or
interest in the Property.” &C. { 64). Nor do Plaintiffs allege lack of privilege.

Accordingly, this claim is DBMISSED WITHOUT PREJUDICE.

E. Quiet title

Plaintiffs next seek to quiet title in the propetty.

Quiet title claims require that five elemebis set out in a verified complaint: (1) a
description of the property, botegal description and street address; (2) the title of the
plaintiff, and the basis for thétle; (3) the adverse claims the plaintiff's title; (4) the
date as of which the determination is soughd (5) a prayer for the determination of the
plaintiff's title against the adverse claimSal. Civ. Proc. Code 8§ 761.020(a)-(e).

Plaintiffs’ quiet title claim fails as a mattef law because they fail to establish
“adverse claims” to his title. Defendants cannoid a claim adverse to Plaintiff's title
because a deed of trust “carries none ofribelents of ownership of the property, other
than the right to convey upon default on the péthe debtor in payment of his debt.”
Hamilton v. Bank of Blue Valley46 F. Supp. 2d 1160, 11{&.D. Cal. 2010). Further,
Plaintiffs cannot maintain a claim for quigte unless they pagff their mortgage.See
Rosenfeld v. JPMorgan Chase Bank, N782 F. Supp. 2d 95275 (N.D. Cal. 2010)

(“A basic requirement of an action to quiet tidean allegation that plaintiffs are the

3 The Court construes Plaintiffs’ claim fquiet title to relate to the property that
is the subject of their CompldinHowever, in support of thidaim, Plaintiffs refer to a
$520,000 mortgage loan ohtad in 2006 from Washington Nual, which is not a party
to this action. (FAC § 17.) This diffehi®om the loan referema elsewhere in the
Complaint. Nevertheless, the Court congdrtiee FAC as discussing the loan Plaintiffs
allege they obtained fromefendant Wells Fargo.
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rightful owners of the property, i.e., thaethhave satisfied their obligations under the
deed of trust.”). Finally, Platiffs fail to allege tender.
Accordingly, this claim is DBBMISSED WITH PREJUDICE.

F. Declaratory Relief

Plaintiffs next seek declaratory réliteat Defendants lack the authority to
foreclose upon and sell tipgoperty. (FAC 1 80.)

California Code of Civil Procedure semt 1060 authorize4a]ny person ... who
desires a declaration of his or her rights oredutvith respect to another . . . in cases of
actual controversy relating to the legajhts and duties of the respective partigs]
bring an original action . . . for a declaratiinhis or her rights and duties . . . .” Cal.
Code Civ. Proc. § 1060 (emmhsiadded). “The fundamental basis of declaratory relief
is the existence of aactual, present controversyver a proper subject.City of Cotati v.
Cashman?29 Cal. 4th 69, 79 (Cal0R2). The object of Section 1060 “is to afford a new
form of relief where needemhd not to furnish a litigant with second cause of action for
the determination of identical issuesCalifornia Ins. Guarantee Assn. v. Superior Court
231 Cal. App. 3d 1617, 164€al. Ct. App. 1991).

Here, Plaintiffs’ declaratory relief claim essentially duplicates their “lack of
standing” claim. For the reasons noted &)@ actual, present controversy yet exists
about Defendants’ standing to foreclose onrRilié$’ property. Moreover, this claim is
duplicative of the “lack of standing” claim t&use it acts as a “secoocause of action for
the determination of identical issuesCalifornia Ins. Guarantee Assr231 Cal. App. 3d
at 1624.

Accordingly, this claim is DBBMISSED WITH PREJUDICE.

G. Violation of the Truth in Lending Act (TILA)

Plaintiffs next assert that Defendant fdik® provide accurate material disclosures
under TILA. (FAC. 191.) Specifically, Pldifis allege Defendants failed to inform
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them of the pros and cons of adjustabte raortgages in understandable language and
advise them of other products that migetmore advantageous to them. (Id.)

Individual actions for damages under Tlliodust be filed within one year of the
date of the occurrence of the alleged violatid5 U.S.C. § 1640(e). Ordinarily, any
failure to disclose necessaryormation occurs, if at all, dhe time thdoan documents
are signed.Meyer v. Ameriquest Mortg. C&42 F.3d 899, 90@®th Cir. 2003).

Plaintiffs do not allege when they obtad their home loan from Defendants, but
in their Opposition do not disppiDefendants’ assertion thaethdid so inApril 2007.
(Mot. at 1.) Plaintiffs filed their initial Qoplaint on December 11, 2013. Therefore,
more than one year passed between the tintteeofiolation and the time Plaintiffs filed
the instant lawsuit, andithclaim is time-barred.

Plaintiffs contend that #ghlimitations period should kelled because defendants
failed to “effectively providehe required disclosures andtices” required under TILA.
(FAC 1 92.) The Ninth Circuit has heldatrequitable tolling of claims for damages
under TILA may be appropriate “in certaimcumstances,” and can operate to “suspend
the limitations period until theorrower discovers or hadasonable opptmity to
discover the fraud or nondisclosures tioaun the basis of the TILA action.King v.
California, 784 F.2d 910, 914-15t9Cir. 1986). However, when a plaintiff does not
allege any facts demonstrating that he or she could not have discovered the alleged
violations by exercising due diligea, dismissal may be appropriateee Meyer342
F.3d at 902-03 (declining to apply equitati#ing to TILA claim where plaintiff was in
full possession of all loan daments and did not alleg&y concealment of loan
documents or other action thabuld have prevented discovesythe alleged violations).

Plaintiffs have failed to allege suffamt facts showing they could not have
discovered the alleged violations by exsing due diligence,ral have possessed the
allegedly deficient mortgage documentatsamce April 2007. Courts in the Ninth
Circuit have found equitable tolling inampriate under simitacircumstancesSee
Akhavein v. Argent Mortg. Cd2009 WL 2157522, at *3(. Cal. July 18, 2009);
Suguri v. Wells Fargo BanR009 WL 2486546, at *3 (O. Cal. Aug. 7, 2009).

Accordingly, this claim is DISMISSEWITHOUT PREJUDICE. Plaintiffs are
given leave to amend to provide facts suéiitito support tollinghe limitations period.
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H.  Violation of and Real EstateSettlement Procedures Act (RESPA)

Plaintiffs further allege Defendantlated RESPA, 12 U.S.C. § 2661seq,.
because unspecified payments made between them “weredimnglead dsigned to
create a windfall.” (FAC { 102.) Plaintiffsasin the payments violated a two-part test
promulgated by the U.S. Departmentigusing and Urban Drelopment (HUD) in
1999. (FAC 11 99-100.)

RESPA creates a private right of actiontioree categories of wrongful acts: (1)
payment of a kickbac&nd unearned fees for real essélement services, 12 U.S.C. §
2607; (2) requiring a buyer tase a title insurer selectég the seller, 12 U.S.C. § 2608;
and (3) the failure by a loan servicer to gpreper notice of a transfer of servicing rights
or to respond to a qualified written request for information ahdoan, 12 U.S.C. 8
2605. Deal v. Countrywide Home Loans, In€.09-01643 SBA, 2B WL 3157914, *3
(N.D. Cal. June 20, 20133ee also Lopez v. Wachovia Mortgag@9-CVv-01510-JAM-
DAD, 2009 WL 4505919, *3 (E.D. Cal. No20, 2009). Claims brought under Section
2607 or 2608 are subject to a one-year stattitimitations, while claims brought under
Section 2605 are subject to a three-year stafuimitations, each of which begins to run
when the violation occursl2 U.S.C. § 2614.

Plaintiffs’ allegations do not appear towithin any of these three categories.
Therefore, Plaintiffs fail to allege factsating a RESPA claim. Moreover, as noted
above, Plaintiffs do not dispute Defendantsertion that they oliteed their home loan
from Defendants in April 2007. As a result, Plaintiffs’ RESPA claim is barred by the
statute of limitations unless equitable tollingpaes. As with their TILA claim, however,
Plaintiffs fail to allege a basis for equitable tolling. T¢lsim is therefore time-barred.

Accordingly, this claim is DISMISSEWITHOUT PREJUDICE. Plaintiffs are
given leave to amend to provide facts suéfitito support tollinghe limitations period.

l. Rescission

Plaintiffs finally seek rescission oféaHoan and accompanying loan documents
pursuant to TILA and their variossate-law claims. (FAC 1 105.)
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Rescission under TILA is subject to adéryear statute of limitations. 15 U.S.C.
8 1635(f);see also McOmie-Gray v. Bank of Am. Home Lp&6¢ F.3d 1325, 1328 (9th
Cir. 2012). Because Plaintiffs obtained tHean in 2007 and file the initial Complaint
in 2013, their claim for rescission under TILA is time-barred.

Plaintiffs alternately seek rescissionder various state-law theories including
fraud and independent public policy groundSAC § 105.) In California, however,
actions for rescission of a written contract arejsct to a four-year statute of limitations.
Cal. Civ. Proc. Code § 337%(3As noted above, Plaintifido not sufficiently allege
tolling. Rescission is therefore time-barredi@nPlaintiffs’ various state-law theories.

Accordingly, this claim is DISMISSEWITHOUT PREJUDICE. Plaintiffs are
given leave to amend to provide facts suffitito support tollinghe limitations period.

IV. CONCLUSION

For the foregoing reasons, Defendarilotion to Dismiss is GRANTED.
Plaintiffs’ claims for lack of standing, intentional infliction of emotional distress, quiet
title and declaratory relief are DISMISSBMITH PREJUDICE. All other claims are
DISMISSED WITHOUT PREJUDICE. Plairts shall file any amended complaint
within TWENTY-EIGHT DAYS ofthis Order. Failure tdo so will result in the
Immediate dismissal of thisase with prejudice.

Initials of Preparer:tg

CIVIL MINUTES — GENERAL
10



