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heed Sharaf v. Starbuzz Tobacco Inc.

UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Doc. 52

HANI NAIM SAEED SHARAF, a
foreign national,

Case No.: 8:14-cv-00541-JVS-DFM
Honorable Douglas F. M cCor mick
Plaintiff, [PROPOSED] AMENDED
PROTECTIVE ORDER
GOVERNING DISCLOSURE OF
CONFIDENTIAL INFORMATION

VS.

California corporation,

Defendant

)
)
)
)
)
)
STARBUZZ TOBACCO, INC.,a )
)
)
)
)
)
)

AND CONSOLIDATED ACTION

X

WHEREAS, Plaintiff HANI NAIM SAEED SHARAF (“HANI") and
Defendant STARBUZZ TOBACCO, INC. $TARBUZZ"), and Plaintiff SALIM
ELHALWANI (“S.ELHALWANI") (all of th e above being, collectively, the
“Parties) believe that in the coursetbis action certain information, documents
and testimony likely to be disclosadd produced through discovery may
constitute or incorporate confidential commercial information, research or
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development and/or trade secrets withi@ meaning of Federal Rule of Civil
Procedure 26(c); and

WHEREAS, the Parties believe thatmmof a protective order pursuant t
Federal Rule of Civil Procedure 26(c) wd best protect their interests while
facilitating discovery in this action; and

WHEREAS, the Court finds good causestx for the entry of this Amend
Protective Order in this action pursuantederal Rule of Civil Procedure 26(c)
order to protect confidential commercialarmation, research and developmen
and/or trade secrets.

IT IS HEREBY ORDERED, pursuant teederal Rule of Civil Procedure
26(c), that this Amended Protective Ordaall govern the treatment and handl
of any information produced or dissked by any Party or non-Party (“the
Producing Party”) to this action, includimgthout limitation, Rule 26 disclosure
documents, depositions, deposition exhibits, interrogatory responses, respo
requests for admission, and testimony (sundormation and/or documents shall
hereinafter be referred to as “Confidential Material”) provided it is designate
within the appropriate time limitation, is pending designation) as being
Confidential Material as requirdny this Amended Protective Order.

It is further ordered that:

1.  Any Producing Party may designatey Confidential Material as
“CONFIDENTIAL” if such producing past in good faith believes that such
Confidential Material contains confideakior proprietary information, including
information in written, oral, electronic, gphic, pictorial, audiovisual, or other
form, whether it is a document, imfoation contained in a document, item
produced for inspection, informationvesaled during a deposition, information
revealed in an interrogatognswer, or otherwise.

2.  Any Producing Party may designatey Confidential Material as
“CONFIDENTIAL—ATTORNEYS’ EYES ONLY” if such producing party in
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good faith believes that such Confidehiaterial contains confidential,

commercially sensitive, or proprietary infoatron related to any of the following:

technical data, research and developnm@otmation, marketing or other busing
plans, product or service informatiauystomer information, trade secrets,
competitive information, or financiaiformation of the Producing Party,

including, without limitation, sales and stanformation or any other information
of such sensitivity to warrant “Confideal—Attorneys’ EyeOnly” treatment,

including, information in written, oral, electronic, graphic, pictorial, audiovisugal, or

other form, whether it is a documentidmmation contained in a document, item
produced for inspection, informationvesaled during a deposition, information
revealed in an interrogatory answer, or otherwise.

3. A Producing Party may designateyadocument or other tangible
information or thing as “Confidentiatir “Confidential—Attorneys’ Eyes Only”
by stamping a conspicuous place thereof with the legend CONFIDENTIAL @
CONFIDENTIAL—ATTORNEYS' EYES ONLY, respectively. For example,
the case of a document, a producing\paray so mark the first page of a
multipage document and each page there#itd actually contains Confidential
Material. In the case of other tangiltiems, a producing parimay so mark any
appropriate location. For example tive case of a computer disk, a producing
party may so mark the disk cover.

4.  The terms of this Amended Peative Order are applicable to
Confidential Material produced byren-party and designated “CONFIDENTIA
or “CONFIDENTIAL—ATTORNEYS EYESONLY” only when the producing
non-party has a proprietary inést or other right in such Confidential Material,
where the producing non-party is cadtually obligated to maintain the
confidentiality of such Confidential Marial. A producingarty may designate
documents, information, or things discldss a deposition of a producing party
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one of its present or former officersraelitors, employees, agents, or independgnt
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experts retained for purposes of this atign as “Confidential” or “Confidential+
Attorneys’ Eyes Only” on the recodiiring the depositiorgr by notifying all
parties in writing of the specific item so dgsated, within twentpne (21) days
of receiving a copy of the deposition transcragdtthe specific exhibits or lines and
pages of the transcript that are bedié in good faith to contain Confidential
Material.

a. If a producing party designates such materials as “Confidgntial”
or “Confidential—Attorneys’ Eyes Qyi’ on the record, the court reporter
shall indicate on the cover page of thenscript that the transcript includes
Confidential or Confidential—Attorney£yes Only information, shall list
the pages and lines numbarsd/or exhibits of the transcript on or in which
such information is contained, andaitbind the transcpit in separate
portions containing Confidential, Cadéntial—Attorneys’ Eyes Only, and
non-Confidential material. Furtheduring the period in which such
Confidential or Confidential—Attorys’ Eyes Only information is
discussed during the deposition, g®rson present during the deposition
who is not a Qualified Person, as defined below, or the court reporter,|shall
be excluded from that portion of the deposition.

b. A deposition transcript and the exhibits thereto shall be
presumed Confidential—Attorneys’ Ey@gly in their entirety until twenty
one (21) days after receipt of the sanpt by the producing party. If, after
the deposition is taken, the produgiparty designates any portion of the
deposition transcript or exhibits as “Confidential” or “Confidential—
Attorneys’ Eyes Only” by giving witen notice as described above, all
persons receiving notice of such desigmashall affix the same to the fage
of their copy or copies of the transcripit the expiration of the twenty one
(21) day period, the transcript and exhibits shall automatically revert to non-
Confidential status, except those portions that have been designated on the
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record or in writing as “Confidentialdr “Confidential—Attorneys’ Eyes
Only.” Nothing in this peagraph is intended to reist any Party’s right to
attend depositions pursuantgaragraph 7 hereof.

c. A non-producing party may desigealocuments, information

or things disclosed at a depositias “Confidential” or “Confidential—
Attorneys’ Eyes Only” in the sammanner as a producing party if it has «
good faith basis for claiming a proprigtanterest or other right in the
Confidential Material.

5. Material designated as confidexl under this Amended Protective

} %

Order, the information contained thereamd any summaries, copies, abstracts, or

other documents derived in wholeionmpart from material designated as
confidential (hereinafter “Confidentidaterial”) shall be used only for the

purpose of the prosecution, defensesettlement of this action, and for no other

purpose, except that a Party may seetmission from another court to use
Confidential Material produced undergiAmended Protective Order provided
said Party gives advance n@tito the parties whose matds are sought to be us

and provided no disclosure of such Coafitdal Material is made until such othe¢

court grants the request for permissidrhe restrictions contained in this
paragraph No. 5 may be modified by wntiggreement of the parties, but such
modifications will not be considered paitthis order unless approved by the
Court. Nothing in this paragraph shalleoate to bar motions in limine or similg
motion to exclude the use of any document in any action between the Partie
any appropriate and available basis.
6. Confidential Material produced muant to this Amended Protectiv
Order may be disclosed or deavailable only to the Cduto counsel for a Part
(including the paralegal, etical, and secretarial staff employed by such couns
and to the “qualified psons” designated below:
a. HANI
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b. S.ELHALWANI;

C. three officers or directors of STARBUZZ, or full-time
employees designated in writing asepresentative of STARBUZZ who h
supervisory responsibility for this matter and is necessary to the prose
defense, or settlement of this action;

d. experts or consultants (together with their clerical staff) ret
by such counsel to assist in the prosecution, defense, or settlement of
action, including outside photocopying, imaging, data base, graphics ¢
design services retained by outside celinsconnection with this action;

e. court reporter(s) emplogen this action; and

f. any other person as to whonetparties in writing agree.
Prior to receiving any Confidential Maial, each “qualified person” defin

in (a), (b), (c) and (d) above shall pevided with a copy of this Amended
Protective Order and shall execute andbbend by this Amended Protective O
by signing a nondisclosure agreement mfibrm annexed hereto as Exhibit A,
copy of which shall be provided forthwito counsel for each other party.

7. Depositions may be taken in theepence of any persons, including
Parties, but any Party maygueest that (a) non-qualified persons leave the roo
responses containing any Confidential Meie and (b) Parties leave the room 1
responses containing CONFIDEML — ATTORNEY’'S EYES ONLY
information. No Party shall bentirely excluded from any deposition.

8. Material designhated “CONFIDENTIAL — ATTORNEY’S EYES
ONLY” and the information contained therein, shall be disclosed only to the
to outside counsel for the Parties (inchglthe paralegal, clieal, and secretarial
staff employed by such counsel) andfie “qualified persons” listed in
subparagraphs 6(c) through (e) above, but sbabe disclosed to a Party, or to
officer, director or employee or a Pgrexcept as provided above or unless
otherwise agreed in writing or orderedthg Court. If disclosure of Attorney’s
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Eyes Only Material is made pursuant tstparagraph, all other provisions in thi

order with respect to congahtiality shall also apply.

9.  Copies of Confidential or Comfential—Attorneys’ Eyes Only
material may be submittedd the Court in connection with any proceedings,
motions or hearings, provided that such materials areditady with an
application to have those materialsfiled under seal. The application must
show good cause for the under seal filing. To the extent possible, only those
portions of a filing with the Court &t contain material designated as

“Confidential” or “Confidential—AttorneysEyes Only” shall be filed under seal.

To the extent that no Confidential Gonfidential—Attorneys’ Eyes Only
information is disclosed, the partiemy refer to, and quetfrom, documents
designated as “Confidential” or “Cadéntial—Attorneys’ Eyes Only” in
pleadings, motions, briefs, affidavits, otbits filed with the Court, without the
need to file such pleadings, motions, brigf§idavits, or exhibits under seal. A
Party’s counsel shall not unilaterally déeithat material that the other Party
designated as “Confidential” or “Confidgsl—Attorneys’ Eyes Only” does not
contain any Confidential or Confidential—tArneys’ Eyes Only information. If
Party’s counsel disagrees with a designation, that counsel shall follow the

procedures described in paragraph 11 sf@rder to challenge the designation|

10. In the event that any Confidential Material is used in any court
proceeding in this action, the Partyngisuch material shall take all steps
reasonably available to protect asnfidentiality during such use.

11. Atany stage of these proceedings, should any party object to a
designation of any inforni@n, documents, or things as “Confidential” or
“Confidential—Attorneys’ Eyes Only,” thBarty shall provide written notice of
objection with the designation. The pastend/or the producing party shall firs
attempt to resolve such objection in gdaiih on informal basis. If the objectio
Is not thereby resolved, the objectingti?anay apply for a ruling from the Cour
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pursuant to Local Rule 37 determiniwhether the materials in question are
properly designated under ttems of this Amended Protective Order. Until th
Court makes such determtrman, all material designatl as “Confidential” or
“Confidential—Attorneys’ Eyes Onlyshall be treated as such.

12. Nothing in this Amended Protectiv@rder shall preclude any party
the lawsuit or their attorneys from:

a.  Showing materials designatas “Confidential” or
“Confidential—Attorneys’ Eyes Only” to an individual who either prepa
or reviewed the document prior to therdi of this action, or is shown by
document to have received the document;

b. Disclosing or using, in anpanner or for any purpose, any
information, documents, or things from the Party’s own files that the P
itself designated as “Confidentiadt “Confidential—Attorneys’ Eyes
Only”;

C. Disclosing or using, in anpanner or for any purpose, any
information, documents, or things that were obtained from a source ot
than discovery or to which a Patigs a right of access independent of
discovery, or that were already knownstech Party by lawful means, pric
to obtaining from or disclosure by dlother Party in the action, provided
however, that the alternate source aftsinformation, documents or thing
was not under an obligation of confideitly (as evidenced by a writing)
a Party in the litigation at the timeduinformation, documents or things
were obtained; or

d. Disclosing or using, in angpanner or for any purpose, any
information, document, or thing thistat the time of production or
disclosure, or subsequently becontespugh no wrongful act or failure to
act on the part of the receiving pamggnerally available to the relevant
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public through publication or othervesr is already rightfully in the
possession of the receiving party at the time of production; or

13. If either party is served with a subpoena or similar process, from any

entity whatsoever, directing that Party to produce any materials designated
“Confidential” or “Confidential—Attorneys’ Eyes Only” not so designated by

as
that

Party, the counsel for that Party shallnediately give counsel for the designating

party written notice, by hand delivery or fange transmission, of the fact of such

service so that the designating Party megksa protective order or otherwise act to

protect the confidentiality ahe designated materials.

14. This Amended Protective Order is entered solely for the purpose of

facilitating the exchange of documents amdrmation between the parties to this

action without involving the Court unnecessarily in the process. Nothing in this

Amended Protective Order nor the production of any information or docume
under the terms of this Amended Protectireler nor any proceedings pursuan
this Amended Protective Order shall be dedrto have the effect of an admissi
or waiver by either Party or of alteritige confidentiality or non-confidentiality (
any such document or information or altg any existing obligation of any Part
or the absence thereof.

15. This Amended Protective Order shall survive the final terminatio
this action, to the extent that the infation contained in Confidential Material
not or does not become known to the pyldicd the Court shailetain jurisdiction
to resolve any dispute concerning the o$information disclosed hereunder.
Within thirty (30) days of the conclusion of thestion, including any appeals,
counsel for the parties shall assemble and return to each other all documen
material and deposition transcripts desigua as confidential and all copies of
same, or shall certify the destruction @t Notwithstanding this provision,
Counsel are entitled to retain an arehigopy of all pleadings, motion papers,
transcripts, legal memorandaorrespondence or attorneyrk product, even if
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such material contain Confidential Magtdyifor the period of one (1) year. Any

such archival copies that contain or dinge Confidential Material remain subject

to this Amended Protective Order.

16. The inadvertent or unintentionalsdiosure by the Producing Party
attorney-client privileged information attorney work-product, either by way o
document production or deposition testimosiyall not be deemed a waiver of
privilege for such information, providetat the Producing Party promptly mak
a good-faith representation that such production was inadvertent or mistake
takes prompt remedial action to withdrétve disclosure. Within three (3) busin
days of receiving a written requestdo so from the Producing Party, the
Receiving Party shall return to theoducing Party any documents or tangible

of

—h

n and
ess

items that the Producing Party represaméscovered by a claim of attorney-clignt

privilege or work product immunityral were inadvertently or mistakenly

produced. The receiving party shall atlstroy any extra cogps or summaries of,

or notes relating to, any such inadvetkgor mistakenly produced information,
and certifying compliance with thisgvrision; provided, however, that this
Amended Protective Order shall not preclude the Party returning such inforr
from making a motion to compel prodian of the returned informatioour suant
to Local Rule 37. The Producing Party shall retaopies of all returned
documents and tangible items for further dsipon and, if such a motion is fileq
shall provide copies to the Court of tth@cuments, item or information which is
the subject of the motion. In the evéimat a Producing Party discovers in a
deposition, inadvertently or unintemially disclosed documents containing
attorney-client privileged information attorney work-product, the Producing
Party may make a request on the redordhe receiving party to return the
documents or tangible items that the Producing Party represents 1) are covs
a claim of attorney-client privilege evork product immunity and 2) were
inadvertently or mistakenly produced; in which event, theiveweparty shall be
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precluded from deposing a witness with respedch inadvertaly or mistakenl,
produced documents, other than to explitre basis for a claim of privilege or
work product.

17. The inadvertent or unintentionalsdiosure by the Producing Party
“CONFIDENTIAL” and/or “CONFIDENTIAL-ATTORNEYS’ EYES ONLY”,
information either by way of document production or deposition testimony,
regardless of whether the information waslesignated at the time of disclosur
shall not be deemed a waiver in wiar in part of a Party’s claim of
confidentiality as to the informatiaisclosed. Any such inadvertently or
unintentionally disclosed “CONFIENTIAL” and/or “CONFIDENTIAL-
ATTORNEYS’ EYES ONLY” informationnot designated as such pursuant tg
paragraph 1 or 2, shall besiignated as “CONFIDENTIAL” or
“CONFIDENTIAL-ATTORNEYS’ EYES ONLY”, as soon as reasonably poss
after the Producing Party becomes awdrihe inadvertent or unintentional
disclosure and provides itten notice to the Receng Parties. The Receiving
Party shall thereafter mark and trés materials as “CONFIDENTIAL” or
“CONFIDENTIAL-ATTORNEYS’ EYES ONLY” as appropriate, and such
materials shall be fully subject to ttAsnended Protective Order as if they had
been initially so designated.

GOOD CAUSE STATEMENT
18. In discovery in this case, thertas will be required to exchange

competitively sensitive information abdire opposing parties’ business activiti
to which they and third parties woubdt otherwise have access, including
information regarding the parties’ busss proprietary and/or confidential
information. Allowing the parties dhird parties to use such competitively
sensitive information would cause hatonthe competitive position of the
disclosing party. The parties seek émdry of this Amended Protective Order t(
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prevent the unauthorized use or dmsg&tion of confidential information
produced in discovery during this action by competitors.

a. No document, information, or thing shall be designated
“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS' EYES ONLY’

unless good cause exists for such giegiion under the standards set forth in

Phillipsv. G.M. Corp., 307 F.2d 1206, 1209 (9th Cir. 2002) and other
relevant authority. Good cause exigisthe designation of information a
“CONFIDENTIAL — ATTORNEYS’ EYESONLY” when the information
has not been made public and fall®ione of the categories identified in
paragraph 2 hereof.

b.  Good cause exists for the designation of information as
“CONFIDENTIAL” when theinformation has not been revealed to the
public and the information falls intane of the categories identified in
paragraph 1 hereof.

C. The Parties shall use reasonadfierts to minimize the amou
of material designated as “CEGNDENTIAL” or “CONFIDENTIAL —
ATTORNEYS' EYES ONLY.”

d.  This Amended Protective Order applies to such
“CONFIDENTIAL” and “CONFIDENTIAL — ATTORNEYS’ EYES
ONLY” information furnished in thiditigation regardless of the form in
which it is transmitted and regardless whether the information is furnig
by a party or third party. Such infoation may be contained in documer
written discovery responses, declasai, deposition testimony, exhibits,
and other materials or depositiostienony provided by any Party.

IT IS SO ORDERED at San#mna, California this % day of August, 2015,

¥y 2D

DOUGLASF. McCORMICK
UnitedStatesMagistrateJudge
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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

HANI NAIM SAEED SHARAF, a ) Case No.: 8:14-cv-00541-JVS-DFM
foreign national, Honor able Douglas F. M cCor mick
Plaintiff, NON-DISCLOSURE
AGREEMENT IN RE AMENDED
PROTECTIVE ORDER
GOVERNING DISCLOSURE OF

VS.

California corporation,

Defendant

)
)
)
)
)
STARBUZZ TOBACCO, INC.,a ) CONFIDENTIAL INFORMATION
)
)
)
)
)
)

AND CONSOLIDATED ACTION

DECLARATION

l, , declare:

1. | reside at
| am employed as [state position] by [name an
address of employer]

2. | am aware that adAmended Protective Ordeated

2015 has been entered in Case 8td4-cv-00541-JVS-DFNh the United States

1
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District Court for the Central District of Girnia. A copy ofthat Amended Protective

Order has been given to me.

3. | hereby certify that | am one oktlpersons allowed undparagraphs 6 0‘
n

8 of the Amended Protective @ar to receive access to infation, documents, or thi
designated “CONFIDENTIAL” or “CONHDENTIAL-ATTORNEYS’ EYES ONLY,”
respectively. | also agree to be bolnyhe terms of the Amended Protective Order
specifically including the requirement thaformation, documents, and things | may
receive that are designated a<OWTFIDENTIAL” and/or “CONFIDENTIAL-
ATTORNEYS’ EYES ONLY,” and all copies)otes, summaries, and other records 1
regarding such information, documents, #mdgs, shall be disclosed to no one other
than persons specifically aled by paragraphsd 8 of the Amended Protective Ord
respectively, to have acg®to such information.

4, | agree to act in good faith inrcgng out my duties under the Amended
Protective Order.

5. | understand that any use or disciee by me which is contrary to my
undertakings in this declaration will caitste a violation othe Amended Protective
Order and may subject me to stmias by the Court for contempt.

6. | hereby consent the Court’s continugxgrcise of jurisdiction over me f
the purpose of enforcing the Amended Protective Order.

| declare under penalty of perjuryatithe foregoing isrue and correct.

Dated:
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