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Appeals from the United &tes Bankruptcy Court
for the Central District of California.
Hon . Erithe Smith, Bankruptcy Judge, Presiding.
Affirmed.

In these related bankruptcy apped@ppellants Gwyneth Colburn (*Colburn
and Kyle Walker (“Walker,” collectivelyAppellants”) contendhe Bankruptcy Cout
erred in granting debtor Femont General Corporation(4GC”) motions to disallow
their claims in the underlying bankruptcyopeedings. In the underlying proceedin
the bankruptcy court concluded Appellarfesmer executives at FGC'’s subsidia
failed to state a claim against FGC forbtseowed under severance pay clause
Appellants’ Management d@dtinuity Agreements withFGC. This Court ha
jurisdiction to hear the appeahder 28 U.S.C. section 158(a), aABFIRMS the

bankruptcy court’s order.

Neither Appellants nor Appellee rected oral argument, and the Cag
construes the matter as submitted on thefihg. Fed. R. Bankr. P. 8019(a), (
Moreover, the Court finds thiacts and legal argumentseaadequately presented
the briefs and record, and the decisionalcpss would not be significantly aided
oral argument. Fed. Bankr. P. 8019(b)(3).

l. Background

A.  Summary of the Evidence
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The bulk of the relevant evidence befdhe bankruptcy cotiand before thi
Court on appeal is uncontegte Rather, it is the bankrtqy court’s interpretation @
the (sometimes conflicting) evedce that is truly at issw this appeal. The mater

evidence is as follows.

1. Appellants’ Management Continuity Agreements

Appellants both began working for mgaige lender Freembnvestment &
Loans (“FIL”) in 1994. (AA!Vol. 8, Tab 28, p. 2273; Ba29, p. 2283.) FIL was
wholly owned subsidiary oflebtor FGC. (AA., Vol. 6, Tab 8, p. 1659; Tab 9
1672.) Walker became President and GEGFIL in 2006, and Colburn served

Executive Vice President of FIL's CommercRéal Estate (“CRE"Hdivision for the

duration of her employment &L. (AA, Vol. 6, Tab 8,p. 1660; Tab 9, p. 1673.

Both Colburn and Walker also served on Flb®ard of directors. (AA, Vol. 6, Ta
8, p. 1661; Tab 9, p. 1673.)

As top executives at FIL, Appellants tered into Management Continu
Agreements (“MCAs”) with FIL and FGCeffective August 7, 2003.(AA, Vol. 8,
Tabs 28 & 29.) By later agreements, MMEAS remained effective through August

2009. (AA, Vol. 9, Tabs 30 81.) The portions of the MCAa&t issue in this appeal
were identically worded except that Wails MCA defined “Executive” as meaning
Walker and Colburn’'s MCA defined “Executivas meaning Colburn. (AA, Vol. 8,

Tabs 28 & 29.) Relevd for these proceedings, bd#CAs provided if Appellants
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employment was terminated “within the thirty-six (36) month period following a

Company Event, then the Exdwe shall be entitled to receive severance benefit

S (AA, Vol. 9, Tab 28, p. 227516(a); Ba29, p. 228596(a).) If Appellants’ we

! Although Appellants submitted separate recordeézh appeal, the records in each app
are identical, and the court refers to thiemmtly as Appellant’'s Appendix or “AA.”
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terminated without cause within 36omths of a “Company Event,” the MC/
provided Appellants would be entitled to 36-months pay within 10 days of
“Termination Date.” (AA,Vol. 8, Tab 28, p. 2275Y6(a)(1); Tab 29, p. 228

6(a)(1).)

Central to this appeal, are two termsaof defined in the MCAs: a “Compal
Event” and a “Termination Date.” A ‘@npany Event” as defined by the MC
occurred when any person or entity other tR&C (or an FGC affiliate) “directly ¢
indirectly acquire[d] or combl[led] ... more than fiftypercent (50%) of the votin
securities or assets of FIL in a transactiosenies of transactioris (AA, Vol. 8, Tab
28, p. 2278, 1(8)(b)(i)); Talk9, 2288, {8(b)(i).) Té& MCAs further defined

“Termination Date” as “the da on which a notice of teimation is given” to the

Executive’ (AA, Vol. 8, Tab 28p. 2279, 18(e)(ii); TaB9, p. 2289, 18(e)(ii).)

The MCAs also set forth certain e requirements for the “notice
termination” described irthe definition of a “Termrmation Date.” The MCA
generally required that notice of an Executive’s employment be made in writing
Executive be and given by rsenal delivery or by U.S. Mlao the Executive’s hom
address. (AA, Vol. 8, Tad8, p. 2280, 10(a); Tab 29, 2289, 110(a).) Moreove

the MCAs provided that any termination notice:

“shall indicate the specific termation provision in [the MCA]
relied upon, shall set forth ireasonable detail the facts and
circumstances claimed to proeicé basis for termination under
the provision so indicated, and shall specify the termination
date (which shall not be motkan 30 days after the giving of
such notice.”

2 The MCAs included alternative definitions fortbhderms, none of which are relevant he
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(AA, Vol. 8, Tab 28, p2280, 110(b); Tab 29, p. 2290, 110(b).)

Though somewhat unusual to the laymame MCAs articulated the logic
behind these sizeable compensation contingend=GC “expected that [it] from time
to time [would] consider the possibility ah acquisition by another company or other
significant Company event” and “that suansideration can be a distraction” to high-
level employees involved in the decision-nmakiprocess. (AA, Vol. 8, Tab, 28, |p.
2273, Recital A; Tabt 29, p. 228Recital A.) Realizing tht top-level executives like
Walker and Colburn might be reluctat consider an acquisition that would
otherwise be in FIL's or FGC’s best intste if such an acquisition would threaten
their individual livelihoods, the MCAs sougtt “provide the Executive with financial
security and provide sufficient incentivend encouragement to the Executive
remain with the Company notwithstanditige possibility of a Company Event.”
(AA, Vol. 8, Tab, 28, p. 2273, Rial C; Tabt 29, p. 2283, Recital C.)

2. TheiStar Transaction

After the Federal Deposit Insurance Company declared FIL a “troublec

institution” in February 2007 (FGC Apperd{‘FA”), Tab 53, p. 20), FGC and FIL
decided to exit the residential and commercgdl estate businesses. (AA, Vol| 6,
Tab 8, p. 1662, 118; Tab p, 1675, 121.) That sammonth, FGCand FIL began
negotiating with iStar fiancial, Inc. (“iStar) to sell its entire CRE loan portfolio to
iIStar. (AA, Vol. 6, Tab 8p. 1662, 119; Tab §. 1675, 121.) Ultimately on May 14,
2007, FGC and FIL's boards of directoraquding Appellants as FIL directors)

jointly voted to approve the sale of the CRE division to iStar for a total of $1.89

billion in cash and a 70% profarticipation interest in the loan portfolio. (AA, Vol.
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6, Tab 8, p. 1662, 120; Tab 9,675, 127; FA, Tab 59, pp. 84-94.)

On May 21, 2007, FIL entered into aisget Purchase Agreement (“APA”) with
non-party iStar Financialnc. (“iStar”). In the APAFIL agreed to sell its entire CRE

loan portfolio to iStar. (AA, Vol. 11Tab 44, p. 2743, 82.01.) The APA provided that

FIL would “sell, assign, transfer, conveand deliver, or cause to be assigned,

transferred, conveyed and lidered” FIL's CRE loan pdfolio to iStar “on the

Closing Date.” Id.) Under the APA, the closing awould be 11:59 p.m. on the last
business day of the month during which wad escrow conditions were satisfied.
(AA, Vol. 11, Tab 44, p. 2747, 82.05.) &xecuting the APA, FGC also covenanted

to manage the CRE assetgugently and in the ordinargourse of business” an

promised not to “take any material actionath respect to any of the loans during ¢

escrow period without iStar’s prior writteromsent. (AA, Vol. 11, Tab 44, p. 2766,

§5.01(a).)

d
he

Additionally, after FIL and iStar executed the APA, iStar put a number of its

employees in FIL’s offices prior to closingdAA, Vol. 7, Tab 11p. 1709, 118.) Fa

=

example, after the APA, Bert Haboucha (&é/President of Special Assets in FIL's

CRE division) started dealing with a number of executives at iStdr, at p. 1710,

120.) Haboucha testified that variousaiSexecutives began calling or emailing hi

about specific assets several times a waadk that, for all intents and purposes,

iIStar executive (Barbara Rubin) bema his “boss” after May 21, 2007.Id( at p.

3

an

1710, 1920-21.) Haboucha furthestified that he was told Colburn (his boss at FIL)

3 FGC argued below that the sale did canstitute a “Company Event” because FGC
retained a profit 70% interestihe CRE loans. (AA, Vol. 8, Tab 17, p. 2132.) The bankruptcy
court rejected this argument, concluding that (couplithl a separate sale of FIL’s residential real
estate portfolio to a separateggany not at issue here) FIL’s 7(Q8articipation interest in profits
the CRE assets was separate from an interdis¢ ilbans themselves and constituted part of the
purchase price, not actual retention of 70%hefassets. (FremoAppendix (“FA”), Tab 68, pp.
187-188.) FGC does not contdéisis holding on appeal.

6
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no longer had authority to amwe transactions related tfee Special Assets Habouc
oversaw and he only sought iStadpproval after May 21, 2007.1d(, at p. 1710
1921-23; p. 1710-11, 1126-28.) Former BEnior Vice President for CRE lo
originations Thomas Whitesell similarly téged that he could not originate any ng
loans without prior approval from iStar a-reality Whitesell testified predated t
APA. (AA, Vol. 7, Tabl2, pp. 1723-25, {16-14.)
I
I
I
I

After a roughly one-month escroweriod, FIL executed two form

“Assignment and Assumption’documents on June 25, 2007“grant[ing],

bargain[ing], sellling], assigig], transfer[ing] and set[tg] over unto [iStar]” as se

forth in the APA. (AA, Vol. 11, Tab 44 R795, 12; Tab 47, p. 2821, 12.) In

Assignment and Assumption Agreements, iStiao agreed todccept the foregoin

assignment” and “assume([] all of [FIL's] obligations, rigtitle, interest, claim and

demand in and to the Loans and the L&@mtuments ... [and] alfights to act a

agent, servicer or lead lender in conrattiherewith or thereunder ... .” (AA, Vol.

11, Tab 44 p. 2795, 13; Tab/, p. 2821, 13.) ThAssignment and Assumptig
agreements stated thaethssignment and the assurmptwould both take place ¢
the “Effective Date,” which the agreemenlsfined as June 29, 2007. (AA, Vol. ]
Tab 45 p. 2795, “Background Fact” D; @a7, p. 2821, “Badaground Fact” D.)
Consistent with the APA’s definition of ¢h“Closing Date,” tk “Effective Date” for

the assignments date was the last busidagsof June 2007, the month in which

* According to Appellant’s expert Robert Planthe final escrowandition was satisfied on
June 22, 2007 when the FDIC notified FIL’s codribat the FDIC had nobjection to the iStar
transaction. (AA, Vol. 7, Tab 13, p. 1743, 14@IL and iStar executethe Assignment and
Assumption agreements three days later on June 25, 2007.
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escrow conditions were satisfiedSeeAA, Vol. 11, Tab44, p. 2747, §2.05.)

On June 29, 2007 FIL traferred all of the assigned assets to the es

company, First American Title Nation&@ommercial Services (“First American”)

pending confirmation from both iStar and Fllaththe sale had closed. (FA, Tab.

p. 110.) However, iStar faileto wire the purchase pri¢te FIL on the June 29 closing

Crow

64,

date, and instead wired the payment on JylY2007 (the following business day).

(AA, Vol. 10 , Exh. 42, p. 2722; FA, Exie4, p. 110.) iStahaving made belated

payment on July 2, FIL and t& sent a joint letter to First American on July 2,

notifying First American that the escrow heldsed as of July 2, and instructing F

American to record the assignments. A(FExh. 64, p. 110.)  First American

ultimately recorded a portion of those gssnents on July 3, 2007 and recorded
remaining assignments on Jly 2007. (AA, Vol. 11, Th 45, p. 2794; Tab 47,
2819.)

Appellant’s trial expert Bbert Plante acknowledged his trial declaration that

the iStar transaction “formally ‘closed’dn July 2, 2007 whenStar made final

payment to FIL. (AA, Vol.7, Tab 13, p. 1744, Y42.However, it was Plante

opinion that a “Company Event” was not tiéal the formal closing, but that the
“Company Event” occurred when iStar alRlll executed the APAn May 21, 2007,
and no later than 12:00 a.m. on June 2807. (AA, Vol. 7, Ta 13, 1136, 44))

FGC's trial expert Michael LeRoy disagreadath Plante’s conclusion, opining that

“some form of payment (in this case cash and the Participation Interest) in ex
for the assets” was essential to “completitar transaction.” (FA, Tab 67, p. 1{
16(a).) According to MrLeRoy, until the CRE assets and the payment act
changed hands, “the assétad not yet been acquiredpr become subject to tl
control” of iStar. [(d., at p. 164, T 16(b).) Mr. Roy testified that both gener

accounting principles along with FIL's an8tar’s financial reports supported t
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conclusion that iStar did not acquire ayntrol the CRE assets until the transac

tion

closed on July 2, 20071d(, at pp. 164-167, 1Y16(b)-(h).) As for the provisions of the

APA limiting FIL’s ability to originate new lans, sell or modify existing loans,

make any decisions materially affeqi the CRE assets pending sale, Mr. Le

or

Roy

testified such provisions were “standasgerating procedure” in large-scale asset

purchases and did not vest iStar witly actual control over the CRE asset#d., (at
pp. 166-67, 116(f).)

I

I

I

3. Appellants’ Terminations

a. Kyle Walker

At the time FIL's board voted to appre the APA, Walkeknew that sale o

the CRE division to iStar would ultimately le&al his termination. (AA, Vol. 6, Tab

8, p. 1662, 1121-23.) On June 2B02 — the day the FDIC approved the i
transaction — Walker sent a letter to®& CEO “to provide written notice” under t

MCA *“of the occurrence of events constihg an ‘Involuntary Termination™ unde

the MCA and to “confirm the occurrenc# a ‘Company Event™ under the MCA.
(AA, Vol. 9, Tab 34, p. 2297.) No one @avresponded to Walke June 22 letter.
(AA, Vol. 6, Tab 7, 119.)A week later, on June 29007, FGC gave Walker writte

notice of his termination. Iq., at p. 1636-37, 122 (pretrial stipulation that “On
morning of June 29, 2007, Walker was giweritten notice of his termination); A4
Vol. 9, Tab 32 p. 2295.) The terminatitetter was formulated using boilerplé
language under FGC's faration Pay Guidelines (AA, Vo6, Tab 7, p. 1637, 124
and was sent out to officers and non-officai&e, including individuals who did n¢
have an MCA in place. (AA, Mo7, Tab. 14, pp. 1829-36.)
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In Walker’'s termination leeer, FGC informed Walker that “[d]ue to recent
organization changes,” June 29, 2007 wouldVWalker's “last day in the office,”
(AA, Vol. 9, Tab 32, p. 2295.Walker knew that June 29wild be his last day in the
office before he received the terminatiottde (AA, Vol. 13,Tab 53, p. 3314:4-7})
Walker testified that he performed nather work for FIL after June 29.Id(, at p.

3317:6-8.) Mr. Walker further testified that he believed his employment had bee

terminated on June 29 “because the ternibisf office essentially had changed .., .
(Id., at p. 3318:14-17.) In a July 24,@0follow-up letter to FGC about his rights
under the MCA, Walker reiterated his umstanding that a “Company Event” had
occurred, and stated: “On June 29, 20@y,employment with [FGC] and [FIL] was

terminated by the Company without cause.” (AA, Vol. 9, Tab 35, p. 2302, .) | FGC

shared Walker’'s understanding of a J@% 2007 Termination Qa in an October
2007 10-K filing with the Securitiesnd Exchange Commission, stating:

“Effective June 29, 2007, Alan W. Faign, the Company’s
Secretary, General Counsel adbief Legal Officer, and Chief
Legal Officer of FIL, was appoted Interim President and
Chief Executive Officer of FlLreplacing Kyle R. Walker.”

(AA, Vol. 9, Tab 36, p. 2320.)

However, Walker's June 29 termimai letter also stated that Walker's
“employment with [FIL] will terminate on Agust 28, 2007” and thadluring the next

sixty days” following June 29, 2007 Walker would “continue on FIL's payroll.}. .

(AA, Vol. 9, Tab 32, p. 2295.Before trial, the parties stipulated that the sixty-days of

additional payment refleale FGC’s legal obligationsinder the WARN Act (29
U.S.C. 82101t se@), which governs employers’ condua the wake of mass lay-
offs. (AA, Vol. 6, Tab 7, p. 1637, 124. Walker testified he understood the

10
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termination letter’s erence to August 28, 2007 and atgiday period to be FGCis
and FIL’s attempt to satisfhe WARN Act by providing 60-days’ notice of a lay-aff.
(AA, Vol. 13, Tab54, pp. 3340:11-3341:8ee alsdAA, Vol. 7, Tab 14, p. 1831:9-17
(FGC’'s PMQ testifying that FGC added 60yd#otice period language to boilerplate
termination letter in light othe WARN Act.) However, Wger further testified tha
neither he nor Colburrad any position at FIL aftelune 29, 2007. (AA, Vol. 1]
Tab 54, p. 3342:9-14.) Sitill, in a Decken 20, 2007 letter tthe FDIC regarding
FGC'’s potential liabilities to former executis, FGC stated that Walker and Colburn
were both “terminated ...on August 2817.” (AA, Vol. 11, Tab 51, p. 2993.)

W -+

b. Gwyneth Colburn

Unlike Walker, Appellant Colburn indily believed she would “go over to
iIStar” at the conclusion of the iStar transawti (AA, Vol. 6, Tab 9p. 1676, 724.) A

—+

that time, Colburn expected she wouktbme an employee at iStar “when the CRE

division was sold,” which Colburn testifiexthe expected would be July 2, 2007, |the
first business day after the antidipad June 29, 2007 closing datdd.Y Ultimately,
however, Colburn did not get a job wiistar because of certain fundamental
differences of opinion between ColburmndaiStar's CEO, who “already did for iStar
what [Colburn] did for FIL's CRE division.” Id., at p. 1676, 124.)

Her employment discussions with iStavimg fallen apart, FIL gave Colburn a
“written notice of her termination” on Jurg8, 2007. (AA, Vol. 6, Tab 7, p. 1637,
123 (pretrial stipulation to that effect),AAVol. 6, Tab 9, p1679, 134; AA, Vol. 9]
Tab 33, p. 2296.) Colburn’s terminatioritée was virtually identical to Walker’
although Colburn’s letter wasrgeon behalf of FIL and signed by Walker. (AA, Vol.

UJ

® As discussed more fully below, Walkeas Colburn’s boss &L, signed Colburn’s
termination letter. (AAVol. 6, Tab 7, p. 1637, 125.)

11
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6, Tab 7, p. 1637, 125; AA, V09, Tab 33, p. 2296.Colburn’s letter informed he
that “[dJue to the sale of the CommercRéal Estate division, [FIL] is eliminatin
your position.” (AA, Vol. 9, Tab 33, p2296.) Like Walker'stermination letter
Colburn’s termination letter stated thHagr “employment with FIL will terminate @
August 28, 2007” but that June 29, 2007 vabhé her “last day in the office.”ld()
Also as with Walker, Colburn’s terminat letter indicated that she would “contir
on FIL’s payroll” for the “next sixty days.” Id.) This 60-day period again reflect
the requirements imposed the WARN Act on employersonducting lay-offs. (AA
Vol. 6, Tab 7, p. 1637, 124.)

A. Proceedings Below

FGC filed for Chapter 11 bankruptcy on June 18, 2008nime Freemon
General CorporationNo. SA BK 08-13421-E8. Walker filed a poof of claim with
the bankruptcy court on August 28, 2008 (Cldifi) asserting that FGC breached
MCA by not paying him the 36-months’ salgiand other assorted benefits) after

termination, and asserting abdef approximately $2.5M(AA, Vol. 1, Tab 1, pp. 1+

7.) Colburn filed a similar proof oflaim on November 102008 (Claim 809)
asserting FGC breached her M@nd asserting a debt afughly $2.5M. (AA, Vol.
1, Tab 2, pp. 48-49.) FGGeparately moved to ditav Walker and Colburn’s
claims. (AA, Vol. 1, Tabs 3 & 4.) Aftea number of procedural machinations
relevant here, the bankruptcy court ultimpatsét the motions for a three-and-a-h
day bench trial beginning adanuary 21, 2014 (AA, Vol. 12, Tab 52 thru Vol.
Tab 55), and took the matters under submisaiotine close of trial. (AA, Vol. 14

® FGC was reorganized in bankruptcy undermtée name Signature Holdings Group, Inc.
The Court refers to the debtor under its former ndf®C, for the sake obasistency with the case
caption, the proceedings beloand the briefing on appeal.
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Tab 55, p. 3636:4-5.) OMarch 21, 2014, the bankruptcy court granted both mo
to disallow Walker's and Colburn’s claimdttv an oral ruling from the bench. (F
Tab 68.)

In granting the motions, the bankruptcourt made a nuber of findings

relevant to the instant proceedings. rski the court below found that the iS

transaction constituted a “Company Eventider Walker's and Colburn’s MCASs.

tions
A,

tar

(FA, Tab 68, pp. 186:25-189:2.)The bankruptcy court further found the “Company

Event” occurred on “July 2, 2007, the closu@te, and that there were not transfer[s]

of any assets prior to the July 2nd closingld.,(at p. 182:15-17.) As to the fact that

the Assignment and Assumption Agreemeémisre prepared with a June 29th date,

the bankruptcy court determined that dates “really of no consequence, as

assignment of documents were delivered twas prior to closing, not to iStar, apd

the assignments were not recorded uatil or after the closing date.”Id(, at p.

the

182:18-23.) Nor was the bankruptcy courtspaded by Appellant’s contention that

iIStar obtained actual controVer the CRE assets on a1, 2007. Considering bo

the language of the APA affording iStamlted rights over the management of

th
the

CRE assets, and the expert testimony thath rights were standard operating

procedure, the bankruptcy court concludeat the evidence of iStar’s influence over

the CRE division from May 21 through Julywas not evidence of actual control.
(Id., at p. 182:24-183:21.) Instead, the bapkcy court found iStar’s interim conduct
under the APA amounted to “protection ttte buyer that the integrity of the loans

would be maintained to tHeuyer’s satisfaction pendingelctlose of the sale.”ld., at
p. 183:16-18.)

” As noted above (see footnote 3) FGC arguéalbthat the iStar trasaction did not amour
to a Company Event under the MCAs because Rhimed a 70% participatn interest in the CRE

loan portfolio. On this point, the bankruptcy dowded in Appellants’ favoand concluded that the

iStar transaction constituted a Company Ewerdter the MCAs — a ruling FGC did not appeal.
13
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Finally, the bankruptcy court found thétalker's and Colburn’s “termination

dates” for the purposes of the MCAs wagme 29, 2007. The bankruptcy court noted

that the written notices of termination wetelivered to Walker and Colburn on June

29, and concluded that thetimes were substantially icompliance with the MCAS
notice requirements for an involuntary termination without cause. (FA, Tab

184:6-185:25.) Although the termination notiges/e 60-days’ notice rather than

68, p
the

30-days’ notice required in the MCAs, fexample, the bankruptcy court concluded

this extended notice period was raedi by law under th®/ARN Act. (Id., at pp.
185:12-21, 186:5-7.) And although the M€ required a termination notice

identify the specific provision of the MCAIlred upon for an involuntary termination,

the bankruptcy court concluded that prossiwas inapplicable as the terminat

notices made it clear that termmation was without cause.ld(, at pp. 185:19-186:4|

to

on

)

When pressed by Appellants’ counsel aldeé@C’s subsequent admission to the FDIC

that Walker and Colburn were terminate August 28, the bankruptcy court stated

that it “really discounted that [evidencé&pcause there were contradictory statements

by both parties on that issue.ld( at p. 191:19-25.) Instead, the bankruptcy c
determined that, in light of all the evidan the “Termination Dateas defined in the
MCAs was June 29, 2007 for both Walker and Colburd., &t p. 192:9-18.)

ourt

U

In light of those findings, the court lo&v concluded that Walker and Colburn

did not have a claim against FGC for breatthe MCAs. (FA, Tab 68, p. 191:6-17.)

Although the iStar transaction did amouata “Company Event” under the MCA
Appellant’s rights were nevariggered under the MCAS’ because their “Termina
Date” was June 29, 2007, three daydobe the “Company Event.” Becau
Appellants’ “Termination Date” did rio“follow” the “Company Event,” thé
bankruptcy court held Appellants did not have a pre-bankruptcy claim againg

and granted FGC’s motions tasdilow Appellants’ claims. Id.)

14

\S,
tion

S€E

1%

t FG!




© 00 N OO O b~ W DN P

N NN NN NNNDNRRRRRERER R PR RPB R
© N O O »h WO NP O © © N O 0o b W NP O

Il. Legal Standard

District courts have jurisdiction to hear appeals fromter alia, “final
judgments, order, and decrees” of trenkruptcy courts. 28 U.S.C. §158(a)(4¢e
also Fed. R. Bankr. Proc. 8005When reviewing a decisioof a bankruptcy court,
district court functions as an appellateurt and applies the standards of rev
generally applied in féeral courts of appeal In re Guadarrama284 B.R. 463, 46
(C.D. Cal. 2002). On apped]t]he bankruptcy court's fidings of fact are reviewe
for clear error, while its conclusns of law are reviewed de novadri re Strand 375
F.3d 854, 857 (9th Cir.2004). “Mixed quess of law and fact are revieweate
nova” Inre Chang163 F.3d 1138, 1140 (9th Cir. 1998).

In reviewing the bankruptcy court’s findings$ fact for clear error, “[t]his cour

must accept the bankruptcy court's findimggact unless, upon review, the court
left with the definite andirm conviction that a mistak has been comitted by the
bankruptcy judge.”In re Greene583 F.3d 614, 618 (9th Cir. 2009). “If two views
the evidence are possibliae [bankruptcy] judge's chme between them cannot
clearly erroneous.In re Marshall 721 F.3d 1032, 1039 (9th Cir. 2013), quotirice
v. Lehtinen (In re Lehtinen332 B.R. 404, 411 (9th CiBAP 2005). “[C]learly
erroneous’ is a very exacting standardTo. be clearly erroneous, a decision m
strike us as more than just maybe ppbably wrong; it must be dead wron
Campion v. Old Republic Home Prafo., No. 09-CV-748-JMA NLS, 2011 W
1935967, at *1 (S.D. CaMay 20, 2011), quotingHopwood v. State of Texa®36

F.3d 256 (5th Cir. 2000) (internal quotesitied); see also. As the Seventh Cir¢

Court of Appeals colorfully put it, courtsvill not reverse a dermination for clea
error unless it strikes us as wrong with theeéoof a 5 week oldynrefrigerated, dea
fish.” S Indus., Inc. v. Centra 2000, In249 F.3d 625, 627 (7th Cir. 200&Kcord In
re O’Connel| 728 F.3d 41, 46 (1st Cir. 2013).
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1.  Discussion

Appellants identify 10 individual issues on appe@lolpurn Appeal, No. SA
CV 14-01016-AB, Dkt. No. 15, ColbarOpening Brief (“COB”), pp. 3-5Walker
Appeal, No. SA CV 14-0101AB, Dkt No. 14, Walker Oening Brief (“WOB?”), pp.
3-5)8 each of those claims goes more gelfeta one of the bankruptcy court’s tv
factual findings: (1) that the “Company Evettcurred on July 2007, and; (2) tha
Appellants’ “TerminationDate” was June 29, 20§7.The Court addresses each

these findings, and the issues on appeal related to them, in turn.

A. The Bankruptcy Court Did Not Err in Concluding the
“Company Event” Occurred on July 2, 2007

All parties agree that, in order togger the MCAS’ severance pay provisio
Appellants’ Termination Datenust have “followed” a “Company Event” — i.e., th
Termination Dates must haweecurred later in time than the Company Event. Insf
the parties dispute when each of thosevant events occurred under the MC
Turning first to the timing of the Compg Event, Appellantassert the Compar

event occurred “as of midnight on June 29, 2007, if not earlier” and tha

8 Although Colburn and Walker identify idécal issues on appeal and their opening
arguments largely parallel one another, their apgbriefs are not identical. However, FGC filed
identical opening briefs in opposition to each app€allfurn Appeal, No. SA CV 14-01016-AB,
Dkt. No. 18;WalkerAppeal, No. SA CV 14-01017-AB, Dktd\N 17), and Appellastfiled identical
replies. ColburnAppeal, No. SA CV 14-01016-AB, Dkt. No. 1®/alkerAppeal, No. SA CV 14-
01017-AB, Dkt No. 18.) The Court cites separatelfolburn’s and Walker’s opening briefs, but
refers jointly to FGC’s opening briefs as “Debto®gening Brief” or “DOB and Appellants’ reply
briefs as “RB.”

° Indeed, Appellants structuresih arguments this way, as wellSee COB, pp. i-ii; WOB,
pp. i-ii.) Specifically, Appellantsissues 1-4 all relat® Appellants’ terminton date. Appellants’
issues 5-10, by contrast, allate to the company event.
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bankruptcy court erred in finding the Coamy Event occurred on July 2, 2007 when

the iStar transaction closed. (COB, pp. 19-30; WOB, pp. 19-30.)

1. “Company Event” Is Not an Ambiguous Term (Appellants’
Issues 7-10)

Appellants first assert that the termdi@pany Event” as defined in the MCAs

Is ambiguous because “the MCA[s] do[] notesily or define a particular date

constituting the date on which the “Company Event” is deemed to have occ

asS

urred

(COB, p. 19; WOB, p. 19.) Becauske term “Company Event” is ambiguous,

Appellants argue, its meaning must bec#lyi construed against the drafter un

der

California law. (COB, pp. 19-20, citin@al. Civ. Code 81654; WOB, pp. 19-20,

citing Cal. Civ. Code 81654.) Appellangssert the bankruptcy court commit

“clear error when it interpreted the higuity against [Appellats] and found th

ted

D

‘Company Event’ occurred on July 2, 2007 based on the date the transactic

‘closed.” (COB, pp 20; WOB, p. 20.)

Notably, Appellants cite no authorityrfthe proposition that the term “Closi
Date” is ambiguous simply because the MCAded to specify aspecific date ot

which a “Company Event” would occurndeed, Appellants entered into the MC

with FGC in 2003, roughly four years foee the iStar transaction was ever| i

discussion. It would have been impossilaled defeated the purpose of the MCAs
include a date certain in the MCAs foCampany Event that nene envisioned. Nc
is the definition of a Comgny Event ambiguous for failure to identify the spec
point in a transaction that would constitua Company Event. Again, Appellan

suggestion otherwise presupposes the safite — that FIL and Appellants cot

have knowrex antewhat such a transaction woulibk like. Not all transactions are

structured the same and the MCAs wa ambiguous for failing to predict :
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unknowable future. Instead, the MCA4 $erth in clear and unambiguous ter
circumstanceghat would constitute a companyeen: a third-party’s acquisition ¢
control of at least 50% of FIL’s voting sedies. The bankruptcy court did not err
failing to read an ambiguity intine MCAs that does not exit.
2. The Bankruptcy Court Did Not Err in Finding iStar Lacked
Control Over the Assets Until July 2, 2007 (Appellants

Issue 8)

Appellants assert the banikatcy court committed cleaarror in failing to find
iIStar acquired “control” over thCRE assets as of May 22007. It is true that th
APA required FIL to manage ¢hCRE assets “prudently amdthe ordinary course ¢
business” and limited FIL’s ability to “taka&ny material actionsivith respect to an
of the loans without iStar’s prior writteroasent. (AA, Vol. 11, Tab 44, p. 276
85.01(a).) But the bankruptcy court correatiyncluded that such veto power is

the same as actual control.

The power to “control” is “direct omdirect power to govern the managem
and policies of a person or entity” or theuthority to manage, direct, or oversee’
CONTROL, Black's Law Ditionary (10th ed. 2014)accord CONTROL, Oxford

19 Appellants also contend the bankruptcy ceared in finding the Company Event occur
on July 2, 2007 because, Appellants argue, suchding conflicts with the general intent of t
MCAs. Citing California Civil @de 1650 — which provides “[p]articular clauses of a contrac
subordinate to its general intent” — Appellants argue provision of the contract that would per
FGC to terminate Walker or Colburn befor&Campany Event is ambiguous because it conf
with the general intent of the MCAs. However, as FCG correctly observes (DOB, pp.
Appellants failed to make this argumdrgiow and have waived it on appe&eeBaccei v. Unitec
States 632 F.3d 1140, 1149 (9th Cir. 20)(IAbsent exceptional circumesihces, we generally wi
not consider arguments raised for the first timeappeal”). In reply, Appellants offer no respolr
to FGC's contention that Appellant’'s waived this argument by failing to raise it belSee dlsp

AA, Vol. 7, Tab 15, pp. 1841-1882 (Appellantrial brief, which fails tocite or discuss California

Civil Code section 1650).)
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English  Dictionary, http://www.oxforddictimaries.com/definition/english/contro

accessed February 24, 201%f(ding control as the power to “[d]etermine the

behaviour or supervise the running of").As the bankruptcy court correctly found,

the power iStar acquired as of May 21, 2@®der the APAs was not so extensive.
Rather, the APA “provide[d] that duringetescrow period the [CRE] business wauld

essentially remain as close to the status gs possible” to ensure “that the integ
of the loans would be maintained to pBs] satisfaction pending the close of
sale.” (FA, Tab 68p. 183:10-18.) That is, APA gvided iStar with enough authori

to ensure that at the close of escrow iStarvgut it originally bargained for. But the

APA did not give iStar the authority tohmrwise affirmatively “direct” or “manage

the CRE loans on its own.

Nor does the Court conclude that th@nkruptcy court was “dead wrong” |i

concluding “iStar’'s conduct during the [escrow] period was consistent wit
provisions of’ the APA. (FA, Tab 68, 483:19-21.) Indeed, Appellants admit

rity
the
ty

N the

as

much. (COB, p. 23; WOB, p. 23; AA, Vol. Tab 12, p. 1725, 113.) Itis true that

Haboucha and Whitesell testifiehey began working clogelvith iStar after May 21,

2007 in managing their respective portiong=tf's larger CRE portfolio. But even

that testimony reflects iStar’s authority undlee APA to stop, rather than the power

to direct or initiate. As FGC'’s financiakeert testified, “purcase agreements always

have a provision that limits the seller froemtering into transactions that could

materially change the nature or valuetlodé assets being soldghd the testimony of

Haboucha and Whitesellas consistent with that tandard operating procedure.

X The APAs did not include a special defiaitifor the term “control,” and neither party
contends the term was used in amghnical sense. Accordingly, theurt must construe the term
its “ordinary and popular sense.” Cal. Civ. Code §1644.

12 Appellants cite no evidence, for example, iSaar had the authority to sell, securitize,
modify, or forgive any of the CRE loans without FIL’s consent.
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(FA, Tab 67, pp. 166-167, 116{f)Considering all the evidence, the bankruptcy court

found that iStar’s limited pre-closing autitgrgave iStar the power to preserve,
the power to control. That conclusiaras well-supported by the evidence and

not clearly erroneou$.

3. The Bankruptcy Court Did Not Err in Finding iStar
Acquired the Assets on July2, 2007 (Appellants’ Issues 5-7)

not

was

Appellants next argue that, even if iSthal not gain control of the assets prjior

to closing, the Company Event occurred as of 12:00 a.m. on June 29, 20

“Execution Date” in specified the Assigemt and Assumption Agreements. (COB,

pp. 23-28; WOB, pp. 23-28.) Itis uncleanere Appellants deriviheir assertion that

the Assignments were executed as of 12a00. rather than 11:59 p.m. (the ti
specified in the APA). Plaintiffs conced®r example, that FIL and iStar prepa

the Assignment and Assumption Agreemenith wffective dates of June 29, beca

me
red

use

the final closing condition was satisfied am@& 22, and June 29 (the last businesg day

in June 2007) was the date specified fasolg in the APA. (COB, p. 27; WOB,
27.) Yet Appellants ignore the factaththe APA expressly provided the iS
transaction would close &i:59 p.m (AA, Vol. 11, Tab 44, p. 2747, 82.05.) That

tar

S,

even assuming iStar “acquitethe CRE portfolio on the date the parties initially

expectedhe transaction to close (June 29) rather than the dayually closed (July

2), the evidence is undisputed that thetiparexpected the transaction to clos¢

13 Moreover, even if this were a mixed questidiaw and fact requirig the Court to review
the bankruptcy court’s findinde novothe result would be the samkooking at all the evidence,
the Court agrees that iStar’s limited pre-closintharity did not give iSta“control” of the CRE
loan portfolio. The Court agreesth the testimony of FGC’s exgeMichael LeRoy that it would
be “incredible” to conclude that FIL would cedengaete control over its multi-billion-dollar asset
portfolio to iStar without payment, due diligence,any other assurances that the deal would
actually close. SeeFA, Tab 67, p. 166, 116(f).) A famibelling its home does not give the buyg
authority to bulldoze the property while the sale i istiescrow and while theamily still lives in it.
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11:59 p.m. on June 29, 2087.

More importantly, however, the bankruptcgurt did not err in concluding th

at

iIStar acquired the assets on July 2, 2007emtine iStar transaction actually closed.

Appellants are correct that the Assigntnand Assumption Agreements (consistent

with the APA) designated June 29, 200res“Effective Date” for assignment of t
CRE portfolio to iStar. (AA, Vol. 11Tab 45 p. 2795, “Background Fact” D; Tab

ne
47,

p. 2821, “Background Fact” D.) However,wias also undisputed at trial that iStar

failed to wire the purchase price to Ftin the June 29 closing date in breach ofj the

APA and the Assignment and Assumption Agrents. (AA, Vol. 10 , Exh. 42,

2722; FA, Exh. 64, p. 110.) It was foer undisputed that FIL delivered the

assignmentso the escrow agepit which did not release them to iStar until July 2,

when escrow closed. (FA, Exh. 64, p. 110rdeed, the entire purpose of an esc
IS to ensure that neither party acquires dther’s property (in this case, iStar's ¢

payment or FIL's CRE assetsitil both parties have paid Gp.

In this light, the bankruptcy court did niginore the “Effective Date” set out

the Assignment and Assumption AgreemeagsAppellants suggesiThe court below

merely considereall of the evidencend found evidence that iStar did not acq

14 Because, as discussed below, the hastky court correctly found Appellants’
“Termination Date” under the MCAs was June 29, 2@0i8,fact is dispositie. The evidence is
undisputed that Colburn and Walkeceived their termination tioes on the morning of June 29,
2007 —i.e., prior to 11:59 p.n{AA, Vol. 6, Tab 7, p. 1636-37, 1122, 23.) Even if the bankruptg
court had erred in finding the Company Event omxion July 2, any such error would have bee
harmless. Whether iStar acquired the CRE plaotfin July 2 or at 11:59 p.m. on June 29, the
evidence showed Appellamnsceived their noticeseforeiStar acquired the CRE assets.

15 Appellants concede thimint in reply. SeeRB, p. 12 (observing “the assignment
documents were delivered to escrow prior toiolpsind not to iStar”) @phasis in original).)

16 Again, to use the more familiar analogy of a home sale, a buyer who does not pay d
acquire the home simply becausestiipectescrow to close. The buyacquires the property whe
he pays the escrow agent and &scrow agent releases title.
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any assignments from the escrow agent uhtly 2 more persuas — a conclusio
this Court shares. And contrary to Aflpets suggestion, the bankruptcy court
not erroneously find that the recordation of the assignments controlled whe

acquired the assignments. €SEOB, p. 25; WOB, p. 2b. The assignments we

recorded on July 3 and July 9, but tloeid below found iStar agiired the CRE assets

on when escrow closed and the escrow agelefaised those assets to iStar Jul

beforethe escrow agent recad either assignment.

Nor do appellants offer anything toggest the bankruptcy court imprope

ignored an “admission” by FGC that ti@mpany Event occurred before July| 2,
2007. Appellants note Walker's June 2007 and July 24, 2007 letters to FGC in

which he sought to confirm the occurrerafea Company Event, but that FGC ne
responded to the letter. (AA, Vol. 9, Tab $4,2297; Vol. 9, Tab 35, p. 2302 Vol.
Tab 7, 119.) Appellants assert that FGC’s failure to respond to Walker’s

ver
6,

letter

constituted an adoptive “admission thag tiompany Event had already occurred as
of June 22, 2007.” (COB, p. 29; WOB, p. 29.) In finding the Company Event

occurred on July 2, 2007 when iStar acquicedtrol of the CRE assets, Appella
contend, the bankruptcy court improperignored evidence of those adopt
admissions. (COB, p. 29; WOB, p. 29.)

Assuming for the sake of argument tR&C'’s failure to respond constituted
adoptive admission, Appellants confuse that evidentiary admission with a con
judicial admission. Judicial admissionse dinding on the partyand are generall
unambiguousffirmative statements made by counsekthe context of litigationand
“‘commonly arise by way of stipulations, pléagls, statements in pretrial orders, :
responses to requests for admissions. Sdagree of formality is entailed.In re
Applin, 108 B.R. 253, 258 (Bankr. E.D. Cal. 198&rord American Title Ins. Co.
Lacwlaw Corp, 861 F.2d 224, 226. Even then, judicial admissions are only bi
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in the specific lawsuit in which the party makes theBNSF Railway Co. v. O'Dea

572 F.3d 785, 788 n.4 (9th rCi2009). Appellants do natite, and the Court’

independent research did not identify, mgée case where a parsyfailure to respon

to a principal-to-principal letter sent side the context of litigation amounted to a

conclusive judicial admissiofY’

If anything, FGC's failure to respondo Walker's letter constitutes an

evidentiary admission. “Evidentiary admss, unlike judicial admissions, are m

evidence, are not conclusive, and maydoatradicted by other evidence.In re

Applin, 108 B.R. at 259. Evidentiary admissidinsay be discreiled or disbelieved

by the trier of fact.” Wilbur-Ellis Co. v. M/V Captayannis “$"451 F.2d 973, 97
(9th Cir. 1971). As the Seventh Circuitreectly put it, an evidentiary admission

“just [] one more bit of edence to weigh against” loér evidence in the case.
Higgins v. Mississippi217 F.3d 951, 954 (7th Cir. 2000Here, the record reflegts

that the bankruptcy court considered alltioé evidence before it and concluded

S

that

iIStar did not acquire or otherwise conttioé CRE assets until escrow closed and the

escrow agent delivered the assignments ta i@taJuly 2, 2007. Indeed, the fact t
Walker wrote to “confirm the occurrena# a ‘Company Event” the same day tl
the last escrow condition was satisfied swsggehat Walker, too, believed the IS
transaction was still tenuous until the deal Waally ready to close. The bankrupt
court agreed, but found based on all thedence that iStar did not acquire
otherwise have the authority directly control the CREAssets until the escrow agg¢
finally released them on July 2. Thatding was supported by substantial evideng
the record, and was not cleadyroneous. Indeed, to thetemt this can be constru
as a mixed question of law and fact subject to the Codet'sovoreview, the Cour

agrees with the bankruptcy court’s finding in its own right.

" This is in contrast with a party’sifare to respond to a request for admissiothe context

of litigation discoverywhich a court may deem conclusivelymitted. Fed. R. Civ. Proc. 36(a)(3).
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B.  The Bankruptcy Court Did Not Err in Concluding Appellants’

“Termination Date” Was June 29, 2007 for the Purposes of

their MCAS

Because the bankruptcy court corre¢tiynd that the Company Event occur

on July 2, 2007 when iStar acquired GRE assets and took control over the

Appellants’ Termination Date under the ME is crucial todetermining whethe

red

3

=

Appellants stated a viable bankruptcy claimldceach of the MCAs. All parties agree

that Appellants’ Termination @Da must have occurred latier time than the relevant

Company Event to invoke the MCAS’ 36-mhrdeparation pay provisions. However,

Appellants contend the bankruptcy coureasly erred when ifound Appellants
Termination Date under the MCAs was J@% 2007 — three days floee the July 2

2007 Company Event. Appellants argueitA@rmination Dateinder the MCAs wals

August 28, 2007, the date the terminatietters stated Appellants’ employment

would “terminate.” (COBpp. 13-19; WOB, pp. 13-19.)

1. The MCASs’' Definition of “Termination Date” Was Not
Ambiguous (Appellants’ Issue 4)

As with the term “Company Event,” ppellants contend that the MCAs wg

ambiguous in their definition of the terméimination Date,” and that any ambigui

must be construed against EG (COB, p. 14; WOB, pl4, RB, p. 8.) The MCA

used the phrase “Termination Date” as a tefrart, and, to the extent the MCAs u$

the phrase as a term of art, the contrdadeéinition of Termiration Date governs i
meaning. Cal. Civ. Codg81644. Relevant herasection 8(e) of the MCAs defin

“Termination Date” as “the date on which atine of termination is given ... .” (AA

Vol. 8, Tab 28, p. 2279, 88(e); Tab 29, p. 22%e).) Section 10(b) of the MCAs, |i

24
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turn, provided that a termination “shall bemmunicated by a notice of terminatign

and “shall specify the termination date (whstmll not be more than 30 days after

giving of such notice).” (AA, Vol. 8Tab 28, p. 2280, 810(b)rab 29, p. 2290,

810(b).) Appellants contentthat these two provisions arin fundamental confligt

because, although section 8(e) provides that“Termination Date” is the date

the

olfl

which written notice is given, section 10(@quires any written notice to specify the

“termination date,” which coulde any day within 30 days of the written notice. (

p. 8.) Essentially, Appellants argue the MCincluded two separate definitions o

“Termination Date,” and thathe one more favorable tithem must control under

California Civil Code section 16541d()

Looking more carefully at the MCAdjowever, the MCAs did not include
contradictory definitions of the term aft “Termination Date.” The MCAs contain
several terms of art that agpecially defined in the agreemts. (AA, Vol. 8, Tab 28,
pp. 2273, 2277-79, 88; Tab 39,2283, 2287-89, 88.) The MG define each term of

art with capitalized spelling (e.g., “EBgutive,” “Company Event,” “Involuntar,

RB,

f a

y

Termination,” “Termination Date”), and contsatly use this capitalized spelling each

time the term of art appears to signify thia¢ particular term is being used in
technical sense. Notablhpowever, the requirement in section 10(b) that a wr
notice of termination “specify the ternamon date” does not use the phrase i
capitalized term of art. This is despite the fact that section 10(b) uses other t
art in their special sense.SéeAA, Vol. 8, Tab 28, p2280, 810(b) (same sectis
using contractually defimeterms “Company,” “Cause,'Executive,” “Involuntary
Termination,” and “Agreement” as capitadd terms of art); Ta29, p. 2290, 810(k
(same).) Instead, section 10(b) uses phrase “termination date” in its ordina

sense —i.e., the final day of employment.

Although the MCAs provide that the “Termination Date” for the purpos
25
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determining a severance payment is the date of notice, the agreement recognizes

not all termination notices are given on an employee’s last®d@at is, while an

Executive is technically “Terminated” fordlpurpose of a severanpayment as soon

as he or she receives written notice of iaeation, the MCAs also required FGC

give Appellants some indicatiaf when they would need fmack their things if FG(

gave the Executivadvancedotice that he or she would be terminated. In this
sections 8(e) and 10(b) are consistent and equally enforceable provisions
MCAs. See Estate of Peterse2§ Cal.App.4th 1742, 1753, 34 Cal.Rptr.2d 449,
(Cal. Ct. App. 1994) (Contradictory or incortsist provisions of a contract are to
reconciled by interpreting therdguage in such a manner thvaitl give effect to the
entire contract. [Citation]. A adract term should not be msirued to render some

its provisions meaningless or irrelevant.”)

The bankruptcy court did not err in dedatig to find a conflict between sectio

)

vay,
of tl

458
be

of

ns

8(e) and 10(b) because the two terms arenatly consistent. To the contrary, it was

the bankruptcy court’s duty to reconcile thds® sections, as it did, in a manner t
gave effect to eachCal. Civ. Code 881641, 1643.

2. The Bankruptcy Court Did Not Err in Finding that
Appellants’ Termination Date Was June 29, 2007 for thg

18|t is also worth noting thahe MCAs notice provisions were mutual — i.e., an Executiv
was also required to give FGC notice if they mated to leave the compa It is common practice
for employees to give an employer advancedcadiefore quitting theijob. There is nothing
unusual about an employment contract that allowspanty to give notice of termination before th
employment “terminates” in the lay sense, ef¢he agreement usegechnical definition of
“Termination Date” for some other purpose.

19See alscCal. Civ. Code §1641 (“The whole of a costris to be taken together, so as ta
give effect to every part, if reasonably practicabbgh clause helping to impget the other.”); Cal.
Civ. Code 81643 (“A contract mustaeive such an intemgtation as will maké lawful, operative,
definite, reasonable, and capabldeing carried into effect, if tan be done withdwiolating the
intention of the parties.”)
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Purpose of the MCAs (Appellants’ Issues 1-3)

The MCAs unambiguously provided ah the “Termination Date” for th
purpose of determining an Executive’s righta severance package would be
date on which a notice of termination izven ... .” (AA, Vol. 8, Tab 28, p. 227¢
88(e); Tab 29, p. 2289, 88(e).) Moreover, ptotrial, Appellants stipulated that th
were “given written notice of [their] termitian” on “the morningof June 29, 2007,
(AA, Vol. 6, Tab 7, ppl636-1637, 1122, P3Under the plain terms of the MCA
there is nothing else to discuss — Appaita‘Termination Dateunder the MCAs wa
June 29, 2007.

a. The Bankruptcy Court Did Not Ignore Evidence of an

Admission (Appellants’ Issues 1 & 2)

Nevertheless, Appellant®ctend the bankruptcy couwdbmmitted clear error |
finding Appellants “Terminatin Date” under the MCAs waJune 29, 2007, rath
than August 28, 2007. Appellants firsgae the court below ignored evidence t
FGC admitted Appellants weterminated on August 22007 in FGC’s Decembg

2007 letter to the FDIC. In a December 2007 letter to the FIT regarding FGC’s

potential liabilities to formeexecutives, FGC stadl that Walker and Colburn we
both “terminated ...on August 28, 2007.” (AXpl. 11, Tab 51, p. 2993.) Appellan
contend the bankruptcy couwgtred by “ignor[ing] the datexpressly identified b
FGC as [Appellants’] terminieon date and instead found that [they were] termin
on the date [they] received notice, JuneZ®7.” (COB, p. 14; W, p. 14.) Again

however, the bankruptcy court did nghore evidence of FGC's letter to the FDIC

the court below merelgdiscountedhat evidence in light ahe other evidence before

it. (FA, Tab 68, p. 191:19-25.) AgaiAppellants’ insistence that the bankrup

court was somehow bound by FGC’s “admissi¢n”the FDIC confuses a judici
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admission with an evidentiary admission.

As an evidentiary admission, the bamiicy court was free to discount t
December 2007 FDIC letter, evédrihe evidence of an August 28, 2007 “Terminat
Date” wasuncontroverted SeeSmith v. C.I.R 800 F.2d 930, 935 (9th Cir. 198
(“the trial court is not compelled to eEpt even uncontroverted testimony whe
doubts the credibility of a wness”). But the evidenoc&as highly controverted, kb
Walker’'s own admission (among other evidench) his July 24, 2007 letter to FG
titted “Management Continuity Agreement Atigust 7, 2003,” for example, Walk
stated “[o]n June 29, 2007, ngmployment with [FGC]rd [FIL] (collectively, the
“Company”) was terminated by the Companighwout cause.” (AA, Vol. 9, Tab 35,
2302.) Moreover, the evidence showed tloaf)sistent with the termination notice
June 29, 2007 was Appellantast day in the office and they did no further work
FGC or FIL after that date.Sée e.g, AA, Vol. 14, Tab 53, p3317:6-8.) And in a
October 2007 regulatory filing, FGC stated Wém had been “replaced” as of June
2007. (AA, Vol. 9, Tab 36, p. 2320.)

Moreover, although the termination troes stated Walker and Colburr
employment would formally “terminatedn August 28, 2007 and that Appella
would “continue on FIL's Payroll” until @t date, the evidence showed that 60-
delay was the result of agal obligation under the WARNct to give Appellant’s 60
days’ notice of a layoff. (AA, Vol. 6, TaB, p. 1637, 124; AA, Vol. 7, Tab 14,
1831:9-17.) Indeed, Walker admitted he ustieod the termination letter’s referer
to August 28, 2007 and a sixty-day periodow FGC’s and FIL'saattempt to satisf
the WARN Act by providing 60-days’ notice aftermination. (A, Vol. 13, Tab 54
pp. 3340:11-3341:2.) Neither Colburn nor Méx presented angvidence that the
continued to do any work fdfIL or FGC after June 22007. The weight of th

evidence showed that, for all practigalrposes, Colburn and Walker's employm
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“terminated” on June 29, 2007, when thieyt FIL never to return again. The

bankruptcy court did not err in discountingiagle evidentiary admission in favor

overwhelming evidence to the contrary.

More importantly, though, the bankruptecpurt's task was not to determi
when Appellants’ were formally “terminateds that term is commonly used. It v
the bankruptcy court’s duty to ascertain Algras’ “Termination Date” as that phra
was defined in the MCAs. Ehparties stipulated prior to trial that Appellants w
“given written notice of [their] termination” on “the morning of June 29, 2007.” (
Vol. 6, Tab 7, pp. 1636-1637, 1122, 23Jnlike FGC's evidentiary admission to t
FDIC, that pretrial stipulation constituted a bindinglicial admission and the
bankruptcy court was bound by ifThe MCAs defined “Termination Date” as “t
date on which a notice of termination géven,” not “the lastday for which ar
Executive is paid.” (AA, Vb 8, Tab 28, p. 2279, 88(e)ab 29, p. 2289, 88(e).)
light of that unambiguous language angp&llants’ judicial admission that th
received notice of their termination on Ji® 2007, the bankruptcy court did not
in concluding, consistent with the idence and the terms of the MCAs, t

Appellants “Termination Dia” was June 29, 2007.

b. The Bankruptcy Court Did Not Err in Concluding the
Termination Notices Substantially Complied with the
MCAs

To avoid this ineluctable conclusioAppellants next coeind “the June 2¢

2007 lettercannotconstitute notice pursuant to section 10b of the MCA becal

does not comply with the notice requiremestated in that section of the MCA.
(COB, p. 14; WOB, p. 15.)Appellants insist the Jur29, 2007 termination notices

of

ne
jas
se
ere
AA,
he

err
hat

cannot have constituted notice under MEA because it was not independently
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drafted as an MCA-specific notice. (COBp. 16-17; WOB, p. 16.) This argume

finds no support in the language of MCAs. Nothing in the MCAs required t

termination notice be drafted with tHdCAs specifically in mind as Appellants

suggest. The MCAs merelygeired any notice of termitian be made in writing an
include a few pieces of informatigh.

Appellants admit that the notices ofrtenation were in writing and persona

delivered as required by section 10(a). (A®)]. 6, Tab 7, ppl636-1637, 1122, 23.

And while it is true that the notices did not identify a “specific termination provis
in the MCAs, the bankruptcy court correctly observed that requirement
inapplicable as the termination noticesdmat clear that termination was withg
cause.” (FA, Tab 68, pp. 185:19-186:4. The MCAs expressly outline

circumstances constituting “Cause” for teration. (AA, Vol. 8, Tab 28, p. 227

88(a); Tab 29, p. 2287, 88(a).) This eeg® set of circumstaas constituting “Cause

was critical under the MCAs because areéixive terminated for “Cause” was I
entitled to any severaacbenefits. (AA, Vol. 8, Tla 28, pp. 2276, 87(a)(ii), 228
810(b); Tab 29, p. 2286, 87(a)(i)).) Sectil0(b) concerned terminations with &

without “Cause.” (AA, Vol. 8, Tab 28pp. 2277, 88(a), 228%10(b); Tab 29, p.

2287, 88(a), 2290, 810(b).) kKever, when reading th®ICAs as a whole and 1
avoid impossible terms (Cal. Civ. Co881641, 1643), sectiohO(b)'s requiremen
that a notice of termination specify theepise “termination provision” clearly appli

to terminations for “Cause.” It would habeen impossible for a termination notice

identify a “specific termination pwvision” in a true terminatiowithout Cause because

hat ¢

d

—t

2 to

no such “termination provision” exists — that is the point of a termination without

cause.

20 The MCAs did not specially define a “natiof termination” as a term of artSde AA,
Vol. 8, Tab 28, p. 2277-2279, 88 (defining specific terms of art for use in Walker's MCA and
omitting “notice of termination”); Tab 29, pp. 228289 (same in Colburn’s MCA). Instead, the
MCAs used the phrase “notice of terminationitsiordinary sense a notification that the
Executive was being terminated or was resigning.
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Appellants further urge that the rdauptcy court erred in finding th
termination notices sufficient because thatices failed to set forth the facts 3
circumstances claimed to be the basistlfi@ termination, as required under sec
10(b). (COB, p. 17, WOB, p. 17.) ppellants offer no faaal support for this
conclusion. To the contrary, the terntina notices stated the reasons Appell:
were being laid off. Walkés termination notice stated weas being terminated “du
to recent organization chges” and Colburn’s notice formed her she was beit
terminated “due to the sale of the Comnmar&®eal Estate division.” (AA, Vol. 4
Tab 32, p. 2295; Tab 33, p. 2296.) Appellants do not identify any evidence to S
these explanations were insufficient to theém on notice of the factual basis for th
termination under the MCAsRather, Walker and Colburnoth testified that the
knew as early as May 1£007 that the iStar transaction would result in t
termination. (AA, Vol. 6;Tab 8, p. 1662, 2Tab 9, p. 1678, 13D.The terminatior
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notices reiterated what Appellants alre&thew, and adequately informed Appellants

of the reason for their termination under the MCASs.

Last, Appellants contend ¢htermination notice was inadequate under se
10(b) of the MCAs because “the letteopides for a 60[-]day notice period wherg
Section 10(b) of the MCA states that thentmation date cannot baore than 30 day
after notice is given.” (COB, p. 17; WOB, 17.) Appellants stidated before tria
that the 60-day notice period set forth ie tlermination notices was required by |
under the WARN Act. (AA, Vol6, Tab 7, p. 1637, Y24hlowever, they contend th
the termination notices were invalid undiee MCAs for complying with the law ar
giving themtoo muchnotice. Unsurprisingly, Appellants do not elaborate on
single-sentence argumengeeCOB, p. 17, WOB, p. 17see alsoRB, p. 7 (noting
that the termination letters “identify armeination date more than 30 days from

date of the letters”).) Even if the termatron notices were not in technical complia
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with section 10(b) because the noticesvated 60- rather thaB0-days’ notice of

termination, the bankruptcy court did netr in concluding the termination notices

were sufficient under the MCAST o0 the extent the MCAequired a notice period for

mass layoffs shorter than the 60-day c®tperiod required by law, the Court must

disregard that unenforceable provision urtherMCASs’ severance clause. (AA, Vol.

8, Tab 28, p. 2281, §12(e).

C. The Bankruptcy Court Did Not Err in Concluding the
Termination Notices Substantially Complied with the
MCAs

Finally, Appellants contend the banktcy court erred in concluding

Appellants’ “Termination Date” under the MCAs was June 29, 2007 because th

“finding is contrary to thdaw and puts FIL in violatiorof [California] Labor Code
8201 ....” (COB, p. 18WOB, p. 18.) Under Califoia Labor Code section 201(a),
an employer must pay any wn@ wages within 72 hours discharge. As FGC note

in opposition (DOB, p. 14), and as the bamgtcy court held in denying Appellants

motion for reconsideration (AA, Vol. 14, B&7, pp. 3661-3676), Appellants failed

raise this argument at triahd have waived it on appeaBaccei v. United State§32

F.3d 1140, 1149 (9th Cir. 2011 Appellants do not pursue this argument in reply or

offer any response to FG&£assertion of waiver.

Even on the substance, however, the argument is unavailing. Appellan

confuse the term of art “Termination Date” @sed in the MCAsvith “discharge” as

used in California Labor Code section 28)1( As discussedbave, a “Termination

Date” under the MCAs concerned theaalan which the employee receivedtice of

termination even if the actual date of dischakgas in the future Labor Code section

201, on the other hand, is concerned i date an employee is actualigcharged
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Cal. Lab. Code 8§8201(a). Thermination letters provide@nd Appellants repeated
admit) Appellants’ date of formal disarge was August 28, 2007 in light of {
WARN Act. But that is distinct from theontractually-defined “Termination Date”

issue here, which hinged on the written noticet Appellants’ find pay day. If

either Walker or Colburn believed FGC BIiL failed to pay themwages within 72

hours of discharge in violation of Califoa Labor Code section 201, their rem¢
was to bring suit (or state a claim lbiankruptcy) for damageunder the Californi
Labor Code. They did not do so.

IV. Conclusion

After a full review of the record omppeal, the Court does not find t
bankruptcy Court committed clear errorfinding: (a) the Company Event occurr
on July 2, 2007 when the escragent released ¢hCRE assets to iStar and iStar f
possession and control of them, and; (b) Alapés’ Termination D& (as defined |
the MCAs) was June 29, 2007 when Appellants admit they received their y
notices of termination from FIL and FG@oth findings are well supported by t
weight of the evidence. Mooger, to the extent the Cdueither of those questiot
may be considered a mixed questif law and fact subject tte novoreview by thig
court, the Court independently agreesth the bankruptcy court’s findings

discussed more fully above.

Because it is undisputed that AppelEYICAs only provided the 36-month
severance pay if AppellantIermination Date followed a Company Event in ftir
those two findings of fact are dispositivéppellants’ “Termination Date” preceds
the “Company Event’ by three days, and Riifis are not entitled to any severar
benefits under the express terms of thdCAs. Because Appelis’ have no clain

against FGC for breach of the express teahthe MCAs (the only claim Appellan
33
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advanced below or on appeal), the bapkry court did not err in disallowin
Appellants’ bankruptcyclaims, and the CourAFFIRMS the bankruptcy court’
March 21, 2014 disallowingppellants’ claims.

The clerk is directed tenter the judgments on appegive notice, and retur

the physical records on appeal to the baptay clerk. Fed. R. Bankr. P. 8024.

Appellees are to be awarded their castsappeal, which shall be taxable in
bankruptcy court. Fed. Bankr. P. 8021(a), (c).

L

ANDRE BIROTTE JR.
UNITED STATES DISTRICT JUDGE

IT IS SO ORDERED

Dated: March 20, 2015
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