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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

ALLERGAN, INC,, et al., CaseNo.: SACV 14-1214 DOC(ANX)
Plaintiffs,
VS.
ORDER DENYING MOTION FOR
VALEANT PHARMACEUTICALS EXPEDITED PROCEEDINGS
INTERNATIONAL, INC., et al.
Defendants.

Before the Court is Plaintiffs’ requefsir expedited proceenlgs. Allergan, Inc.
(“Allergan”) and Karah M. Parschauer (collealy, “Plaintiffs”) initially filed an ex parte
application for expedited procaads on Aug. 4, 2014 (“Ex P& App.”) (Dkt. 11). Valeant
Pharmaceuticals International, Inc., Valeamafdaceuticals International, and AGMS, Inc.
(“Valeant”) and Pershing Squa@apital Management, LP, PS Management, GP, LLC, PS
1, LLC, and William A. Ackman (“Pershing 8gre”) (collectively, “Defendants”) jointly
opposed the application (“Ex Parte Opp.”) (OK&). This Court issued a minute order on Al

7, 2014 denying the ex partpmication, and construing it iresid as a motion for an expedite
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schedule (Dkt. 24). Defendants filed anothgpasition (“Rule 57 Opp.”) (Dkt. 34) and

Plaintiffs filed a reply (“Reply”) (Dkt. 37). Defedants then filed a sur-reply (“Sur-Reply”) (Dkt.

38). After reviewing the papers@weonsidering the arguments at the hearing, the Court DENIES

the motion.

l. Background

This case arises out of Plaintiffs’ allegatidhat Defendants violated federal securitigs

laws and regulations in connection with Valestender offer for Allergan and in connectior

with Valeant’s and Pershirfgguare’s proxy solicitations.
A. Alleged Securities Law Violations

Plaintiffs’ core allegations are based atton 14(e) of the Williams Act, 15 U.S.C. §

78n(e). Compl. § 52. Section ®}(prohibits “fraudulent, decepgy or manipulative acts or

practices, in connection with any tender off&ule 14e-3(a), 17 CFR 240.14e-3(a), providg

that when an “offering person” “has taken a sabsal step or steps thmmence . . . a tende
offer,” it shall be unlawful for “ay other person” to purchases®ll securities or options if 1)
he receives nonpublic, materiafonmation about the tender offdirectly or indirectly from thg¢
offering person, and 2) the infoation has not been publiclysdiosed. Relatedly, Rule 14e-
3(d), 17 CFR 240.14e-3(d), makes it unlaWr an “offering person” to communicate
“material, nonpublic information relating totender offer toreay other person under
circumstances in which it is reasonably foreses#idt such communication is likely to resu
a violation of this section.”

Plaintiffs allege that the Pershing SquBrefendants acquired their 9.7% stake in
Allergan after Valeant gave thetonfidential information about ifglans to make a tender off
for Allergan. Plaintiffs alleg¢éhat Valeant was an “offering pers’ because Valeant had alre
begun hiring lawyers and having board comasitineetings to discuss a transaction with
Allergan. Compl. § 52, 54. Defendants resptirat Valeant and Persig Square cannot be

considered an “offering person” and “any atperson,” respectively, because Valeant and

Pershing Square were co-biddacting through PS Fund 1, a jowdnture. Ex Parte Opp. at 4;

Rule 57 Opp. at 3.
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Plaintiffs also allege that the Defendantade various matatimisstatements and
omissions related to Valeant's tender oHied Valeant's and Pghing Square’s proxy
solicitations in violation of Sections 13(d), 1%(and 14(e) of the Senties Exchange Act of
1934 and regulations issued thereunder. Compl. § 132-158.

B. Hostile Takeover Context

Valeant is currently attempting a hostilegaver of Allergan. Allergan’s board has
already rejected several bids by Valeant ancehasted a “poison pill” stockholder rights plg
that prevents any one group of stockholderg, €S Fund 1, from acowlating a larger stake
in Allergan. Ex Parte App. (Dkt. 11), at 4.dnder to remove the poison pill so that it can
proceed with its tender offer, Valeant is now appealing directhleygan’s shareholders to
replace six of nine Allergan lbod members with directors wtare friendlier to Valeant's
acquisitionld. at 1-2.

Under Allergan’s bylaws, a special shareholdeeeting shall be called if holders of 2
of Allergan’s shares submit valid request fsrmllergan cannot call a meeting if federal
securities laws were violatedl soliciting the request form&l. at 2. Defendants represented
this Court at oral argument that they havieobed the required number of forms and intend
request a special meeting. Hifg. 64:18-24, Aug. 20, 2014. ©e the request has been mad
Allergan’s directors have a “reasonable periotirm&” within which todecide whether a speq
meeting should be called. Ex Parte App. at 2 #ff8 represented atral argument that they
believe 120 days to be a reasonable time; mxfets similarly interpret Allergan’s bylaws to
require a decision within 120 dayst’¢iTr. 99; Ex Parte Opp. at 3.

Pursuant to Federal Rule of Civil Procegl&i7, Plaintiffs see& quick resolution of
whether the Valeant Defendants violated federaligties laws in their actions related to the
tender offer and proxy solicitatiotisus far, so that its directors will be able to make an
informed decision about whethi® call the special meetingx Parte App. at 9-10.

[I. Legal Standard

Under Federal Rule of Civil Procedure 5]t court may order a speedy hearing of

declaratory judgment action.” A declaratory jatgnt allows a party to seek a ruling on his
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prospective rights before an “actual controversyhas . . . reached a séagt which either par
may seek a coercive remedy and in cases whaaetyawho could sue faroercive relief has n
yet done so.Seattle Audubon Soc. v. Mosel@§ F.3d 1401, 1405 (9thir. 1996). Declaratory
judgment allows the party to clarify what lukligations are, so that he can avoid future
lawsuits.ld. A declaratory judgment is appropriate “viner or not further relief is or could b¢
sought.” 28 U.S.C. § 2201; Fed. R. Civ. P(85he existence of another adequate remedy ¢
not preclude a declaratory judgmeruttis otherwise appropriate.”).

“[Dlistrict courts possess discretion in detening whether and when to entertain an
action under the Declaratory Judgment A&ee Wilton v. Seven Falls C615 U.S. 277, 282
(1995);see alsd~ed. R. Civ. P. 57 (“The coumayorder a speedy hearing of a declaratory-
judgment action.”) (emphasis added). One fatttat a district court may consider is whethe
declaratory judgment would “terminate the gomersy” or at leastubstantially narrow the

issues. Fed. R. Civ. P. 57 Advisory Committee Ndtdsngvedt v. Unum GrpNo. 2:12-CV-

00651 JWS, 2012 WL 2368623,*& (D. Ariz. June 21, 2014pranting speedy hearing unde

Rule 57 on ERISA eim because it would be dispibge as to state law claimsphevron Corp
v. Donziger 800 F. Supp. 2d 484, 491 (S.D.N2011) (explaining that decision on
enforceability of judgment “probably would lbespositive of the unjust enrichment count,
dramatically narrow or eviscemthe RICO and fraud claims ...”). Other factors include
whether there is a pending state court proceetlifigon, 515 U.S. at 283; whether the facts
relatively undisputed; and whether thaiptiff shows the need for urgenc§eered. R. Civ. P.
57 Advisory Committee Notes (“Aeclaratory judgment is apprage when it will ‘terminate
the controversy’ giving rise on undidpd or relatively undisputed facts.Anderson v.
Pictorial Prods., Inc,. 232 F. Supp. 18182 (S.D.N.Y. 1964) (dengg request for speedy
hearing because plaintiff's delayfiling the lawsuitshowed that the matter was not urgent)
Tri-State Generation & Transmissi@ss'n, Inc. v. BNSF Ry. C&V08-272-PHX-MHM, 200
WL 2465407, at *6-{D. Ariz. June 17, 2008) (grangrrequest for speedy hearing where
resolution of plaintiff's declaratory judgmeciaim was likely dispositive of the matter and

where the claim was fairlystightforward and simple).
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[I1. Discussion

The parties have two core areas of gieament: 1) whether declaratory judgment
Is available in this case, i.e., whether Ruleapplies to this case, as a legal matter; and,
2) even if so, whether a speedy hearing @agriate, which is a matter of discretion for
the Court. For the reasons discussed belogvCourt finds that Rule 57 does apply.
However, the Court declines é&xercise its discretion rder expedited proceedings.

I. Whether Rule 57 Applies

Defendants argue that declaratory judgims inappropriate altogether because
Plaintiffs are not seeking a declaratiorfutiire rights in a context where Plaintiffs’
obligations are unclear. Deferda contend that Plaintiff€laims are based on past
wrongs, are already ripe, and that theirraito damages and injunctive relief have
already accruedseeRule 57 Opp. at 12-13.

However, under the case law and the planguage of Rule 33 advisory notes
and 28 U.S. § 2201, Plaintiffslaims for damages and injunctive relief are not a barrier
to declaratory relief. Plaintiffs seek declargtjudgment in order to clarify its future
obligations under Allergan’s lgws, so that Allergan’s boawill not take an invalid
action that will expose Allgan to future litigationSeeEx Parte App. 9-10. This is the
purpose of declaratory judgmen8eattle Audubon Se&0 F.3d at 1405. Thus, Rule 57
applies.

li. Whether a Speedy HearingisMerited

As discussed above, Plaintiffs seek a spdesdying so that Allergan’s board can make

an informed decision as to whetlaespecial meeting should be called. Plaintiff also claims

the expedited schedule will hedpabilize Allergan’s stock price and prevent harm to Allergan’s

current and potential investors. Mot. at 11.
Defendants’ argue that an expedited scheidut®t needed because Plaintiffs’ delay i
filing the complaint shows thateir claims are not urgent. Defarts claim that if Plaintiffs

were truly interested in expediting proceedirtgsy would not have waiteto file a complaint

that

until August even thougtiney have known since June 2014atValeant’s tender offer and the
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insider trading events ¢y complained about happed mostly in Februagnd April 2014. Rul
57 Opp. at 7. Defendants assert that, althougimtiffs claim to seekpeedy resolution of the
claims, Plaintiffs are actuallyying to delay holding the shatmolder meeting. On August 1,
2014, the same day that PlaihAllergan filed its canplaint in this Court, Allergan wrote a
letter to the Chancery Court in evare notifying that court dkllergan’s action in this Court
and stating its position that it beles that the Delaware court should decide any Delaware
law questions (such as inpeetation of the bylaws)d. Ex. 5 at 94. Defedants interpret the
letter as an implied request for the Delawarertto stay anticipatelitigation in Delaware
pending this Court’s resolution élergan’s federal securitiesvwaclaims. If the Delaware co\
decides to stay its own proceegs, then Allergan will have aentive to delay this Court’'s
proceedings as much as possihdeat 17-18.

The Court finds neither side’s arguments etyipersuasive. Complaints take time to
investigate and develop; filingamplex case within a few months of discovering a harm ¢
not necessarily mean that a matter is notnirgespecially when there appear to be new
developments every few days in thise battle for corporate control.

On the other hand, althoughtpaotially imminent, neither the formal request for a sp4
meeting nor the actual shareholdegeting has happened yet. lalso not clear that Allergan?
bylaws require Allergan’s directors to wait foet@ourt to resolve theaims before they can
act. Since the parties have not sought the Coutgspretation of the bylaws and in fact insig
that such interpretation is a maitter the Delaware state couRule 57 Opp., Ex. 5, at 94; EX
Parte Opp. at 3 n.2, the Court will refrainffrmpining on what Allergaa bylaws mean. Even
if the bylaws did have such a requirement, hasvethe Court would be reluctant to create a
precedent that allows corporations to demanailithe immediate attention and input of the
federal courts in order to reselintra-corporate disputes that might be better left to the dyt
free market or to the state court.

The Court is also concerned that the facthis case are complex and “vigorously”

disputed. Ex Parte Opp. at 4.rfestance, in order teesolve the Section 14(e) insider trading

claims, the Court would have to determine whettedeant and Pershirfgquare were acting 4
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co-bidders through PS Fund 1, which Defendalasn is a joint venture, or whether Valeant
and Pershing Square were actaggseparate “person[s]” withthe meaning of the Securities
Exchange Act § 14(e). This is &ky a fact-intensive question thabuld benefit from more the
limited discovery.

The Court appreciates the seriousness ohtfia’ federal securities laws claims.
However, the Court does not see sufficient jusitfan at this time for accelerating Plaintiffs]
case over all the others waiting in the docket.

IV. Disposition

Thus, the Court DENIES Plaintiffsiotion for expedited proceedings.

DATED: August21,2014 .
Sl & Contev

DAVID O. CARTER
WNITED STATESDISTRICT JUDGE
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