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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MICHAEL V. DESTRA,
Plaintiff
V. MEMORANDUM OPINION AND

ORDER
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant

Case NOSACV 14-01538GJS

On September 262014 Faintiff filed a Complaint seeking review tfe
denial of hisapplications for a period of disability and disability insurance benefit
(“DIB”). Theparties filed conseato proceed before the undersigrduited States
Magistrate Judge, and a Joint Stipulation addressing disputed issues in thEheas
Court has taken th#oint Stipulatiorunder submission whout oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS
OnJuly 11, 2011, Plaintiff filed his application for a period of disability and
DIB. (Administrative Record (“AR”) 1567.) Plaintiff claimed to have become
disabled as of July 28, 2009, due to morbid obesity, depression, diigtesiood
pressure, Leukocytosis, and high cholesterol. (AR 156, 169.)

S

e

Dockets.Justia.c

bm


https://dockets.justia.com/docket/california/cacdce/8:2014cv01538/600217/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/8:2014cv01538/600217/30/
https://dockets.justia.com/

© 0O N oo o~ W N PP

N N RN NN DNNNDNRRR R R R R B R
W N O U0 N W NP O © 0N O 00 W N R O

The Commissioner denied Plaintiff's claim initially and on reconsiderafién (
29, 93-94), andPlaintiff requested a hearingd( 107-08). OnNovember 14, 2012
Plaintiff, who was represented by counsel, appeared and testified at a hearing k
anAdministrative Law Judgé&he “ALJ"). (AR 29, 55-92.)

OnDecember 11, 2012, the ALJ rendered an unfavorable deci@éh29-42,
the “Decision.”) The ALJ concluded that Plaintitihfour severimpairments-
obesity,diabetes mellitusnood disorder and degenerative disc disease of the
lumbar spine- but thatnone meet or medically equal a listed impairment. (A.R. 3
34.) The ALJ found that Plaintiff has the residual functional capacity (“RFC”) to
perform light workwith the following limitations:out of an eight hour work dagit
six hours and stand or walk two hours; occasionally lift 20 pounds and frequent
lift ten pounds; occasionally climb stairs, balance, stoop, kneel, crouch, and cra
never climb ladders, ropes, and scaffolds; have only occasional public interactiq
andno performance of jobs requiring hypervigilance. (AR4B4) Although
finding that Plaintiff cannot perform his past relevant work, the ALJ determined
jobs exst in the national economy which he can perform, including bench assen
and houseitter, and thus, he is not disabled within the meaning of the Social
Security Act (A.R.40-41.)

On July 24, 2014, the Appeals Council denied Plaintifguest for review.

(AR 1-6.) Accordingly, the Decision is the final decision of the Commissioner

STANDARD OF REVIEW

Under 42 U.S.C8 405(g), tle Court reviews th&€ommissioner’'slecision to
detemine if: (1) theCommissioner'sindings are supported by substantial evideng
and (2) theCommissioneused correct legal standardSee Carmickle v.
Commissioner533 F.3d 1155, 1159 (9th C#008);Hoopai v. Astrug499 F.3d
1071, 1074 (9th CirR007). Substantial evidence is “such relevant evidence as a
reasonable mind might accept as adequate to support a concluRiohdrdson v.
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Perales 402 US. 389, 401 (1971) (citation and quotations omitteelg also
Gutierrez v. Comm’r of Soc. See40F.3d519, 52223 (9th Cir. 2014)
(“Substantial evidence is ‘more than a mere scintilla but less than a preponderd
it is such relevant evidence as a reasonable mind might accept as adequate to
support a conclusion)(internal citations omitted). “Even when the evidence is
susceptible to more than one rational interpretation, we must uphold the ALJ’s
findings if they are supported by inferences reasonably drawn from the record.”
Molina v. Astrue674 F.3d 1104, 1110 (9th Cir. 2012).

Although this Court cannot substitute its discretion for that of the Commissio
the Court nonetheless must review the record as a whole, “weighing both the
evidence that supports and the evidence that detracts from the [Commissioner’
conclusion.” Lingenfelter v. Astrues04 F.3d 1028, 1035 (9th Cir. 2007) (internal
quotation marks and citation omitte@esrosiers v. Sec’y of Health and Hum.
Servs, 846 F.2d 573, 576 (9th Cir. 1988). “The ALJ is responsible for determini
credibility, resolving corlicts in medical testimony, and for resolving ambiguities.
Andrews v. Shalaléb3 F.3d 1035, 1039 (9th Cir. 1995).

The Court will uphold the Commissioner’s decision when the evidence is
susceptible to more than one rational interpretati®urch v. Barmart, 400 F.3d
676, 679 (9th Cir. 2005). However, the Court may review only the reasons stat
the ALJ in his decision “and may not affirm the ALJ on a ground upon which he
not rely.” Orn v. Astrue495 F.3d625,630(9th Cir. 2007).

DISCUSSION
There are two issues in dispute here. (Joinutipnat 4.) First, did the ALJ
provide specific and legitimate reasons to reject the opinions of treating physici
Hassari Alkhouli and examining physician Maria Ruby Leynes? Sedahthe
ALJ provide clear and convincing reasons for finding Plaintiff's subjective sympt

testimony not wholly credible?
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l. Issue One

An ALJ is obligated to take into account all medical opinions of record, resoly
conflicts in medical testimony, arahalyze evidence. 20ER. 8404.1527(c);
Magallanes v. Bower881 F.2d 747, 750 (9th Cir. 1989). In conducting this
analysis, the opinion of a treating or examining physician is entitled to greater
weight than that of a neexamining physicianGarrison v. Colvin 759 F.3d 95,
1012 (9th Cir. 2014).

To reject the uncontradicted opinion of a treatng@xaminingphysician, the
ALJ must provide clear and convincing reaso@$ianim v. Colvin763 F.3d 1154,
116061 (9th Cir. 2014)Lester v. Chater81 F.3d 821, 830 (9@ir. 1995). When a

treatingor examiningphysicians opinion is contradicted by another opinion, an

ALJ may not reject the opinion without “specific and legitimate reasons” that are

supported by substantial evidence in the rec@ldanim 763 F.3d at 118
Garrison 759 F.3cat 1012 Lester 81 F.3d at 83B1. “This is so because, even
when contradicted, a treating or examining physician’s opinion is still owed
deference and will often be ‘entitled to the greatest weigh¢ven if it does not
meet tle test for controlling weight.’ Garrison, 759 F.3d at 101&itation

omitted).

A. Dr. Alkhouli

Plaintiff received medical treatment at Pathways Medical Group from March
2011 througlat leastJune 282012. (AR 373110) On May 2, 2012, Dr. Alkhouli,
at fhysician at Pathways, filled out a Multiple Impairment Questionnaire. (AR 4
08, the “Questionnaire.”) On August 13, 2012, Dr. Alkhouli sent a brief letter to
Plaintiff's attorneys. (AR 410, the “Letter.”)

In the Questionnaire, Dr. Alkhouli indicatéoat Plaintiff had been treated

monthly since March 9, 2011, and was diagnosed idietedVellitus type I
uncontrolled, morbid obesity, chronic pain, insomdispressionHyperlipidemia
4
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and DeQuervain Tenosynovitis. (AR 40W\jhen asked to identifthe clinical

findings that supported these diagnoses, Dr. Alkhooted only “Positive lab

work proving Diabetes diagnosis and Hyperlipidemia. Patient is morbidly obese.

Chronic pain} andanOctober 24, 2011 laboratory test result regarding gluande
hemoglobin levels. (AR 40@2.) When asked to list Plaintiff's primary symptoms
Dr. Alkhouri simply noted, conclusorilydiabetes, morbid obesity, depression, and
chronic pain, anthenstated that Plaintiff is “unable to ambulate more than 30 feq
w/o pain & shortness of breath.” (AR 402.) Dr. Alkhouri opined that: in an-eigh
hour day, Plaintiff can sit-Q hours and stand/walkDhours; Plaintiff could not sit
continuously and would have to get up and move around eve39 hiinutes; and
Plairtiff could not stand/walk continuously(AR 40304.) Dr. Alkhouri opined that
Plaintiff can lift and carry @.0 pounds frequently, 380 pounds occasionally, and
never greater than 50 pound&R 404.) Dr. Alkhouri also opined that Plaintiff
has modrate limitationgbilatera) in grasping, turning, twisting objects, using
fingers/hands for fine manipulations and using arms for rea¢imalgding
overheadl because he suffers from DeQuervain’s Tenosynowaitid @annot push,
pull, kneel, bend, or stp at all (AR 40405, 407)

In the Letter sent to counsel three months later, Dr. Alkhouli state®dnaiff
had not shown any improvement during the time he had been treated at Pathw;i
but, inconsistentlyhis diabetes isi1ow “controlled” Dr. Alkhouri also opined that
Plaintiff “is unable to ambulate more than 10 féet contrasto his prior opinion
that Plaintiff can ambulate for 30 fegfAR 410.) Dr. Alkhouri furtheropined that
Plaintiff is permanently and completely disablettl.)(

In his July 25, 2011 Function Report, Plaintiff staiater alia, that: he weighed
475 pounds and it was hard to move around; he could walk 100 feet before hay
rest for ten minutes; and he did not go out much, because it was not comfbeab
was “too fat,” and it was hard to breathe. (AR-B8 191.) Sixteen months later,
at the November 14, 2012 administrative hearing, Plaintiff testified al®ut hi
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depression, his obesity, ld@betes, and his physical problems and limitations. (AR

61-64, 7678.) Among other things, Plaintiff testified that: he has difficulty sitting
and, after 20 minutes, needs to twist and turn; he has constant pain in his lowel
and knee; and when he stands, it puts a lot of pressure on his knee and, kKmg, |
is difficult, he avoids itand walks no more than ten feekd.Y When asked about
Dr. Alkhouli, Plaintiff identified him as the “main doctor” for the “medical group”
in which Plaintiff's regular doctor (Dr. Drecker) practices. (AR78)

In theDecision, the AL3jave “little weight” to Dr. Alkhouli’'s opinion that
Plaintiff is unable to perform even a limited range of sedentary wink. ALJ
concluded that this opinion was not supported by the evigdaemsecontradicted by
the opinion of Dr. Soheila Benrazavi, an examining physjtiam was internally
inconsistent.(A.R. 39.) The ALJobserved that Plaintiff's principal treating doctor
appeared to have been Dr. Natalie Bittar and that Dr. Alkhouli rarely saw Plaint
(Id.) The ALJ noted thenexplained discrepancy between Dr. AlkhguMay 2012
opinion that Plaintiff' sdiabetes was uncontrolled, and his opinion thmeaths later
that Plaintiff'sdiabetes was controlleds well as his indication in the Questionnait
that Plaintiff sufferedrom diabetic neuropathy but his failure to mention this
diagnosis in teLetter. (Id.) The ALJfoundthat little, if any, treating records
supported Dr. Alkhouli’s “extreme” opinion(ld.)

Plaintiff argues that the ALJ erred in affording Benrazavi’s opinion some
weight while giving little weight to Dr. Alkhouri’s opinion. Plaintiff otendsthat
Dr. Benrazavi’s opinioshouldnot have been given “any weight,” because she
examined Plaintiff only oncelid not review any records, and hendiing of no

standing or walking limitations is “unbelievable” given Plaintiff's wejddrtee pain,

! Earlier in the Decision, the ALJ stated that he gave “some weight” to Dr.

Benrazavi’s opinion, finding that it was well supported and consistent with the
evidence. (AR 3@7.) Dr. Benrazavi concludenhter alia, that Plaintiff had no
exertional, postural, or manipulative Iirgitations. (AR 2/7i6)
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wrist tenosynovitisand “uncontrolled” diabeteqJoint Stip. at 8.) Plaintiff also
argues that the ALJ erred in quesimapwhether Dr. Alkhouri actuallwas

Plaintiff’s treating physician, because Dr. Alkhouri saw Plaintiff twiaa
“February 2, 2012” and April 11, 20}2and prescribed medication for him,
including adding antidepressants and increasing Plaintiff's insulin regiteerat 6
(citing AR 399400), 10.) Finally, Plaintiff notes that the ALJ misstated Dr.
Alkhouri’s opinion on the question of ambulatiby labeling it as “unable to
ambulate,” when in fact, Dr. Alkhouri stated that Plaintiff cannot ambulate more
than 30 feet without paimd shortness of breath and, later, said Plaintiff is unabls
to ambulate more than ten feet. Plaintiff argties“[cJommon sense” that
Plaintiff’'s weightaloneis objective evidence thatarrantsthe imposition of an
extreme limitation on walking.lq. at 1611.)

As a threshold matter, it is unclear that Dr. Alkhouli actually treated Plaintiff.
the administrative hearing, PlainttéstifiedthatDr. Alkhouli simply was the
practice head at Pathways and was not Plaintiff's treating doctor. Thradléged
instances of treatment by Dr. Alkhouli cited by Plainf#f AR 399 and 400) appeat
to reflect treatment by other physicians. AR 399 reflects February 15, 2012 (no
“February 2, 2012 ,as Plaintiff asserts) treatment notes by Dr. Helen Khalafbeig
AR 400 reflects April 11, 2012 treatment notes, author somewhat uncdralmx
for Dr. Victoria Greblya appears to be ticked and the physician signattine on
notes does not match Dr. Alkhouli’s signatioa the Questionnaire and the Letter.
(CompareAR 400 with AR 408, 410.)n short, Plaintiff's argument that Dr.
Alkhouli actually treated Plaintiff and prescribed medication for him deast two
occasions is nowell supported.

That said, as Plaintiff correctly points out, Dr. Alkhodkiply had available to

him the treating notes of other Pathways physicians, as well asdaestesults,
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whenherendered his May 2011 and August 2011 opinfoghile unclear, he may
meet the 28 C.F.R. 8§ 404.1502 requirements for treating soiBeesBenton v.
Barnhart 331 F.3d 1030, 10389 (9th Cir. 2003) (physician who supervised the
claimant’s treatment team and personally examined the claimant a year before
preparing anental RFC assessment form constituted a treating physician).
Even assumig, arguendg that Dr. Alkhouri was a treating physicianetALJ
did not errin finding that aspects of Dr. Alkhouri’s opinions do not find support in
the treating records. For examDy, Alkhouri opined that Plaintiff was
moderately limited irvirtually all aspects of the use of his right and left arms bas{
on DeQuervain Tenosynovitis. (A0405.) Howeverthe sole referende the
Pathways records to anjagnosiof DeQuervain Tenosynovitis, much less any
pain or other issues related to either of Plaintiff's arms and hsndsDr. Bittar’s
July 29, 2011 treatment notes. At that visit, Plaintiff complained of left wrist pai
which radiated from the long extension of his thumb to the foreahnch resulted
after he engaged in a repetitive moweswith a screwdriverDr. Bittar noted her
impression of DeQuervain Tenosynovitis and recommended a splint for the left
wrist and lbuprofen. (AR 387.) Subsequent treatment notes by Dr. Bittar and t
other Pathways physiciamgio saw Plaintifitontainno mention of this issue or any
problems Plaintiff was suffering in connection with his arms and/or haSd®AR
388-89, 39596, 398400, 409.) Thus, it is unclear on what Dr. Alkhouli based his

imposition of moderate limitations on Plaintiff's usebotharms and hands.

2 It appears that Dr. Bittar was Plaintiff’s treating physician at Pathways as

his initial March 9, 201%isit but left the practice at some point thereafter. The
record contains treating notes from Dr. Bittar dated March 9, 2011, March 16, 2
March 23, 2011, April 6, 2011, April 20, 2011, May 27, 2011, June 29, 2011, Ju
29, 2011, September 19, 2011, October 18, 2011, October 28, 2011, and Nove
29, 2011. (AR 374, 3889, 39596.) At December 20, 2011, February 15, 2012,
and June 29, 2012 visits, Plaintiff was seen by Dr. Khalafbeigi. (AF099809.)
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Similarly, Dr. Alkhouli initially opined that Plaintiff cannot ambulate more than 30

feet without pain ath shortness of breath, and then three months later, stated tha

Plaintiff cannot ambulate more than ten feet, peryed rothing in the Pathways
treating recordsupports theseuite specific opinionsas to Plaintiff’s limitations

Dr. Alkhouli also opined that, in an eighHtour work day, Plaintiff can sit and stand
from “0-1” hours” but ayain, there is nothing in the Pathways treating records to
support the conclusion that Plaintiff cannot sit or stand at all or for such a short
duration of time.Accordingly, theALJ’s finding thatDr. Alkhouri’s opinionswere
notwell supported by the treatment records was specific and legitimate and
supported by substantial evidencee, e.gBatson v. Commissione359 F.3d
1190, 1195 (9th Cir. 2004) (“an ALJ mdiscredit treating physicians’ opinions tha
are conclusory, brief, and unsupported by the record as a whole . . . or by objed
medical findings”) Rollins v. Massanayi261 F.3d 853856 (9th Cir200]) (anALJ
properly may rejeca treating physicids opinions that “were so extreme as to be
implausible and were not supported by any findings made by any do¢totbhan

v. Massanari246 F.3d 1195, 1202 n.2 (9th Cir. 2004 physician’s opinion may
be “entitled to little if any weight” when the physician “presentsuapport for her

or his opinion”) see alsdMolina, 674 F.3cat1111 (“the ALJ maypermissibly

3 The Court does not disagree with Plaintiff's assertion that it is “common

sense” his weight would affect his ambulation ability. The question here, howey
Is whether medical evidence supported Dr. Alkhouli’s opinions on the ambulatid
guestion. Dr. Alkhouli rendered very specific opiniond &mitations—first,

walking no more than 30 feet, then modifying that to walking no more than ten f
— but there is nothing in the treatment records to support such specific limitation
the ALJ correctly found. Significantly, in his July 25, 2011 Function Report, whi
Plaintiff signed less than three weeks before Dr. Alkhouli issued the Letter, Plai
stated that he can walk 100 feet before he needs to rest, thus further highlightin
unsupported nature of Dr. Alkhouli’'s ambulation opirgorfAR 189.)

4 Given that Dr. Alkhouri had the option to select “1” hour, his selection-of *
1" presumably reflects an opinion that Plaintiff can sit or stand only for some tin
period of less than an hour or perhapsgnot at all.
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reject[ ] ... checkoff reports that [do] not contain any explanatiorhe bases of
their conclusions’™) (citation omitted).

In addition, the ALJ correctly observed that Bikhouli’s opinions were
inconsistent.He opined in May 2012 that Plaintiff's diabetes was uncontrolled ygq
three months latewithout explanation, opined that it was controlled. Dr. Alkhoul
also failedto explain the discrepancy in hiso ambulation opinionsFurther, it is
difficult to reconcile Dr. Alkhouli’'s opinion that Plaintiff cannot sit or stand at all
and/or for less than one hour each with his opinion that Plaintiff must “get up an
move aroand” every 1530 minutes (AR 403} how can someone who either canng
stand at all and/or for less than one hour in an dight day “move around” in an
upright position every 280 minutes during that same eidtdur period? As the
ALJ recognizedthere werenconsistencies within Dr. likhouli’'s opinions andthis
was a specific and legitimate reagoneject themSee, e.gValentine v.
Commissioner Soc. Sec. Admbi4 F.3d 685, 6923 (9th Cir. 2009) (when ALJ
identified a contradiction in a treagjpsychologist’s opinion,e., opining that the
claimant was unemployable yet at the same time acknowledging that he was
working full time, this was a specific and legitimate reason or rejecting the opini
seealso Baylissy. Barnhart 427 F.3d 1211, 1216 (9th Cir. 2005) (discrepancies
between physician’s opinion and clinical notes regarding claimant’s ability to std
and walk constituted substantial evidence supporting the ALJ’s rejection of the
opinion).

The Court concludes that the ALJ’s rejectadrDr. Alkhouli’s opinion wasot

error.

B. Dr. Leynes
Dr. Leynes examined Plaintiff on October 30, 2012 her report, she described

the substance of the medical records she reviewed, her diagnoses, clinical find
and the information conveyed by Piff, and sheset forthvariousfunctional
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limitations. (AR 41930.) Among other thing®r. Leynedound that Plaintiff: can
sit for a total of four hours in an eighour day although he must get up and move
for 15 minutes every 180 minutes; can stand/walk for a total of two hours in an
eighthour day, although he must be allowed to get off his feet #@0Uminutes
every 15 minutes; is precluded from work requiring fine dexterity and manipulat
hand movements due to peripheral neuropathyjsapcecluded from climbing
stairs and walking on uneven surfaces due to his peripimenadpathy (AR 430.)

The ALJ gave Dr. Leynes’s opinion “little weight” for two reasons. (AR 39.)
First, the ALJ stated that “Dr. Leynes was only a consultant aref treated the
claimant.” (d.) Second, the AL3tatedthatDr. Leynes’sopinion is not well
supported by the record and is inconsistent with the opinion of Dr. Benrazauvi, th
other consultative examiner, who found that Plaintiff has no limitatidds)

Neither stated reason satisftee specific and legitimate reason requirement.

The Court agrees with Plaintiff's argument as to why the ALJ’s first reason W
not legitimate.Both Dr. Benrazavi and Dr. Leynes were consglexamining
physiciansvho did not treat Plaintiff, yet the ALldad no problennelying on the
former’s opiniondespitethe lack of ag treating relationshipSimilarly, the ALJ’s
dismissal of Dr. Leynes’snposition ofmanipulative limitation®n the ground that
Dr. Leynes is not aeurologist or other specialist and has not treated Plaintiff (AR
40)—in favor of Dr. Benraavi's findingsthat nosuch limitationsexist—is not
legitimate given that DiBenrazavi also isota neurologist or specialist or treating

physician. Moreover, Dr. Benrazavi apparently did not review any of Plaistiff’

medical records (AR 277), unlike Dr. Leynes, who made a detailed review of his

medical history (AR123-29) and issued a more current and comprehensive repof
With respect to the ALJ'second reason for disregarding Dr. Leynes’s opinion
the ALJ is correct that Dr. Leynes’s opiniand Dr. Berazavi’'s opiniorare
inconsistent with each other. Dr. Benrazavi examined Plaintiff on August 8, 201
but did notreviewhis medical records Ske found that, despite his diabetes (with
11
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the beginnings of diabetic peripheral neuropathy), mavbaskity high blood
pressure, and history of back pain, Plaintiff has no exertional, postural,
manipulative, or other limitations whatsoever. Approximately 15 months iter
Leynes reviewed Plaintiff's medical records in detail and examined him, and fot
inter alia, thelimitations set forth above with respect to his ability to sit, stand/w4g
andmanipulate his hands

When physician opinions conflict, the ALJ is responsible for resolving conflic
in medical opinionsSee, e.g., Meanel v. Apfélr2 F.3d 1111, 1113 (9th Cir.
1999). That said, the ALJ must do so in a manner that is reasonable and supp(
by the record. Here, the ALJ was faced with the opinion of one examvier did
not review medical records and opined that a morbidly obese man suffering frof
diabetes with the beginnings of peripheral neuropathy, as well as degenerative
disease of the lumbar spine and mood disorder, has zero limitations of ary king
and the more current opinion of another examingho after reviewing Plaintiff's
medical records and examining him, found that substantial limitations were
appropriate. While thegeo opinions are “inconsistent,” the record does not
support theALJ’s conclusion that the Leynes opinion may be disregarded in favg
of theBenrazavi opinioecauséehe lattens “well supported and consistent with
the evidence of record (AR 36.) The ALJ himself obviously found Dr.
Benrazavi’'s conclusion thab limitations are justified to be dubiogsven his
imposition of sit, stand/walKifting, climbing, balancing, stooping, kneeling,
crouching, and crawlingmitations

In his second reasothe ALJ also concluded that Dr. Leynes’s opintioat
Plaintiff has peripheral neuropatisarrantingthe imposition of hand manipulation
limitations “is not wellsupported ¥ the medical evidence of recGrd(AR 39.) As
the ALJ noted, howevem Septerber 2009, Plaintiff presented in an emergency
room visit with numbness and tingling in his right arm from shoulder through
fingers and the treating doctor suspected peripheral neuropathy. (AR 382261
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264.) In August 2011Dr. Benrazavobserved thaPlaintiff's history suggests the
beginning signs of diabetic peripheral neuropathy. (AR 20n)une 13, 2012, a
podiatrist examined Plaifit, who complained of foot numbness, and found a “los
of protective sensation to plantar toesatatally” anddiagnosed neuropathy. (AR
416.) On October 15, 2012, Plaintiff presented at the Los Alamitos Medical Ce
emergency room with burning and tingling pain in his right upper extreamtihe
noted having experienced similar pain in the past in his pgfeuextremityand in

his feet The physician concluded that he had peripheral neuropiiy 426.y

At the end ofOctober 2012, Dr. Leynes made clinical findings that Plaintiff had
numbness in both feet and hands and decreased grip strength, aooichinged that
he suffered from peripheral neuropathy. (AR 423, 438)

“Where a claimans condition becomes progressively worse, medical reports
from an early phase of the disease are likely to be less probative than later’repc
Magallanes vBrown, 881 F.2d 747, 755 (9th Cit989);see alsdroung v. Heckler
803 F.2d 963, 968 (9th Cir. 1986) (“Where claimant’s medical condition is
progressively deteriorating, the most recent medical report is the most probativg
Diabetic neuropathy is a progressive condition suffered by some persons who |
diabetes.See, e.g.STEDMANS MEDICAL DICTIONARY 5921260 (2014)
http//www.mayoclinic.org/disease®nditions/diabetimeuropathy/basics <visited
October 27, 2015>. The ALJ’s dismissal of Dr. Leynes’s findings regarding
Plaintiff's peripheral neuropathy, on tbsetensibleground thathe earlier medical
records contained little mention of the conditeord Dr. Benrazavi found that it is
mild and has not caused atrophy, is not persuasive given thblpgssgression of

the condition due to Plaintiff's longstanding diabetes and risk factors, including

> This medical recor@vas reviewed by Dr. Leynes but is not contained within

the Administrative Record.
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weight? See id.Moreover, the ALJ ignored the medical record provided to Dr.
Leynes of an October 15, 2012 emergency room physician’s findingisineg
peripheral neuropathy.

Finally, as Plaintiff notes, unlike Dr. Leynes, Dr. Benrazavi did not review
Plaintiff’'s medical records before rendering her opinion that he has nerelatkd
limitations. Under 20 C.F.R. § 404.1517, the Commissioner wagsired to give
Dr. Benrazavi “any necessary background information about [Plaintiff’'s] conditic
but apparentlyailed to do so.Given the ALJ’s failure to set forth specific and
legitimate reasons for rejecting Dr. Leynes’s opinion in favor of Drr&savi’s
opinion, the Court cannot conclude that Dr. Benrazavi's opiooits own

constitutes substantial evidence to support the ALJ's RFC determin&igen e.g.,

Jackson v. AstryeNo. CIV S-10-2401-EFB, 2014 WL 639304, at *4 (E.D. Cal. Feb.

24,2012) (finding that the ALJ erred in rejecting a treating physician opinion in
favor of an examining physician’s opinion when the latter was not provided the
claimant’s treating recordsymithv. Astrug No. CV 10-4913MAN, 2011
WL3300086 at *6 (C.D. Cal July 29, 201} (finding that consultative physician’s
RFC assessment did not constitute substantial evidence and was not entitled tc
controlling weight, becaugte physicianwas not provided with the claimast’
medical records at the time of the exartior®; Ladue v. ChaterNo. G95-0754
EFL, 1996 WL 83880, at *5 (N.D. Cal. 1996) (requiring remandmwhtghe ALJ
failed to conform to 20 C.F.R. § 404.1517 requiring that the consultative examir
be provided with necessary background information regarding the claimant's
condition [and] it appears from the record that the ALJ gave [the consultative

® Significantly, Plaintiff testified that he had gained 140 pounds in the past

couple years (AR 73), a circumstance that could be relevant to the more substa
limitations found by Dr. Leynes. The ﬂ_J however, ignored this evidence.
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examiner's] consultative report considerable weight, even though [the consultat
examiner] was lacking important background information regarding plaintiff”).
For these reasons, the Court concludes that the ALJ’s rejection of Dr. Leyne

opinion is not supported by specific and legitimate reasons.

Il I ssue Two.

Once a disability claimant produces objective medical evidence of an underl
impairment that is reasonably likely to be the source of claimant’s subjective
symptoms, all subjective testimony concerning the severity of the claimant’s
symptoms must be considerddoisa v. Barnhart367 F.3d 882, 885 (9th Cir.
2004);Bunnell v. Sullivan947 F.2d 341, 345 (9th Cir. 199%ge als®0 C.F.R. §
404.1629(a)explaining how pain and other symptoms are evaluated). “[U]nless
ALJ makes a finding of malingerifgased on affirmative evidence thereof, he or
she may only find an applicant not credible by making specific findings as to
credibility and stating clear and convincing reasons for eaRblibins v. Soc. Sec.
Admin, 466 F.3d880,883(9th Cir. 2006) seealso Garrison, 759 F.3dat 1015

(reaffirming clear and convincing standard and noting that the standard “is not ¢

easy requirement to meet”Yhe factors to be considered in weighing a claimant’s

credibility include: (1) the claimant’s reputation for truthfulness; (2) inconsisten

either in the claimant’s testimony or between the claimant's testimony and her

conduct; (3) the claimant’s daily activities; (4) the claimant’s work record; and (5

testimony from physicians and third parties concerning the nature, severity, anc
effect of the symptoms of which the claimant complaiee Thomas v. Balrart,
278 F.3d 947, 9589 (9th Cir. 2002)see als®0 C.F.R. § 404.1529(c).

The ALJdid not find malingering anfbund that Plaintiff's impairments
reasonably could be expected to cause the symptoms he claims, but that his

statements concerning their intensity, persistence, and limiting effeconly
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partially credible. (AR 35.) The ALJ cited four reasons for finding Plaintiff’s
subjective symptom testimony to be not credible in full.

First, the ALJ noted that Plaintiff listed an onset date of July 28, 2009 in his
application for benefitbut, at the hearing, testified that he stopped working
September 28, 200Because he had been laid off, would have continued working
had he not been laid off, and did not suffer from any medical or physical problel
at the time he was laid off. (AR 38, 61.) The ALJ concluded that, due to this
testimony, Plaintiff's impairments were not the reason he “was unable to work.”
(AR 38.) Plaintiff argues that the ALJ should have céshup theapparent
discrepancy between Plaintiff's testimony anddasglierallegation as to his onset
date at the hearing and thlay waiting to raise the issue until the Decisiengaged
in impermissible adversarial “Gotcha” behavior.

While the ALJ’sfirst stated reasofor finding Plaintiff not crediblas clear,it is

notconvincing. At most, the ALJ highlights an error in thégial allegation as to

Plaintiff's onset date and an ambiguity in the record as to when Plaintiff's claime

disability actually commenced. As Plaintiff testified, his depression commence(
after he wpped working and was caused by the loss of work (AR 61), and his
depression impairs his present ability to work (AR 62). Plaintiff also suffers fror
physical impairments that appear to have worsened ovestitoe he stopped
working (AR 80), includingsubstantial weilgt gain (AR 73)increased knee pain
(AR 71-72, 77), progressive peripheral neuropathy (as discussed eaailner),
control issues with respect to his diabgeR 305, 374381-87, 389, 39%. Thus,
while July 28, 2009 may not be an accurate onset date, Plaintiff's hearing testin
regarding his status at the time he was laid off does not, in the Court’s view, prd
a convincing reason for concluding that his testimony regardingy &sent
impairmentsand their related symptontacks credibility.

Second, the ALJ concluded that Plaintiff had a “minimal treatment histand
this detracted from his credibilitior four reasons. (AR 38.First, he ALJ noted
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that, although Plaintiff claims depression, had a 2011 episode of decsation
andhad his depression intensify when he was taken off medication at one point
Is not undergoing treatment from a mental health professional and, instead, is 4
treated by a family doctor. The ALdasond that, if Plaintiff actually is as
depressed as he claims, he would have pursued tredtorard specialist (1d.)
Second,te ALJ found Plaintiff’'s testimony that he can walk only ten beesteless
because no treating doctor had advised hitmtib his standing and medical staff
had advised him to exercise more and lose weidtlt) Third, the ALJound
Plaintiff’'s claim of walking and balancing difficulties not credible, because no
doctor has prescribed a brace, cane, walker, or wheeldtajr Fourth, the ALJ
disbelieved Plaintiff’'s testimony as to the severity of his back pain, because no
doctor has recommended epidural injections or back suageryPlaintiff had not
undergone physical therapyld.)

These ar@otclear and convinag reasons for discounting Plaintiff's pain and
symptom testimonyAs to the first reason, the record is replete with evidence tha
Plaintiff lacked medical insurance and could not afelditional medical treatment
—an uncontroverted fact the ALJ igeor (See, e.gAR 79 (Plaintiff was denied
mental health treatment because he lacked insur&&EjPlaintiff advised ER
physician that he cannot afford to go to the doc89%:06, 389 (Plaintiff was
uninsuredandcould not afford his diabetesedications and ran out, which caused
him to become ill enough to ®spitalized),388 (Plaintiff was trying to get
insurance)419 (Plaintiff advised Dr. Leynes he had no money due to his
unemployment).)While the Ninth Circuit has held that an “unexpkd, or
inadequately explained, failure to seek treatment” may be the basis for an adve)
credibility finding, “[d]isability benefits may not bdenied because of the
claimants failure to obtain treatment he cannot obtain for lack of furtgarhble v.
Chater, 68 F.3d 319, 321 (9th Cir.199%5ge also idat 922 (“[t]he relevant question
Is not whether somewhere on the planet there exists a [treatment] tblairitreent
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could use, if only he could afford the enormous price; rather, the question is whethe
the claimant, hirself, can realistically obtain such a [treatm@ntDrn, 495 F.3chat
638 (the claimant’s “failure to receive medical treatment during the period that he
had no medical insurance cannot support an adverse credibility fipdsagial
Seawrity Ruling82-59 (a person who otherwise meets the disability criteria may pot
be denied benefits for failing to obtain treatment that he cannot affordpdition,
citing a lack of treatment ithe case of mental impairmemsdisfavored See
Regemnitter v. Commissioner of Soc. Sec. Adni66 F.3d 1294, 129300 (9thCir.
1999) (‘e have particularly criticized the use of a lack of treatment to reject mgnta
complaints both because mental illness is notolyawsderreported and becauge °
IS a questionable practice to chastise one with a mental impairment for the exercise
of poor judgnent in seeking rehabilitatiot) (citation omitted).Plaintiff's failure to
pursue more aggressive or specialized treatment that he cannot afford, or seek
referralto specialists while not covered by insurance, is not a sufficiently clear and
convincing reason to support the ALJ's adverse credibility findihgreover,
Plaintiff wasbeing treated for his depression through consultations with his general
physician ad the medicatioshe prescribed(See, e.gAR 61-64.) The ALJ offers
no suggestion why this treatment was inadeqoaseipports the finding that
Plaintiff is not credible.

The ALJ’s second reason is far from convincidg noted earlierRlaintiff
testified that his inability to walk more than ten feet stems frorkrieg painand
that both standing and walking hurts because of his knee and backARii7.)
That physicians have recommended that a morbidly obese man with diabetes
exercise and ke weight is not inconsistent with Plaintiff's testimony; there are
many forms of exercise that do not require standing and walKihgt there is no
specific recommendation to stand and walk more by the trgattiygjcians aware of
Plaintiff’'s pain complaints is not a basis for finding Plaintiff not credible.
Significantly, the ALJ ignored Plaintiff's testimony that he would be undergoing
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arthroscopic surgery for his knee in a month and currently was wearing a brace
his knee. (AR 71.)

The ALJ’s thirdand fourthreasos fail, not only given the uncontradicted
evidence that Plaintiff was wearing a knee brace and would be undergoing kne
surgeryand could not have afforded physical therdpytcritically, because the
ALJ is notpermitted to interject his own medical opinion what would be the
proper treatment for someone with Plaintiff’'s claimed back pain and problems
walking and lalancing. See Nguyen v. Chatek72 F.3d 31, 35 (9th Cir. 19999 a
lay person, the ALJ is not at liberty to substitiie own views for uncontroverted
medical opinion or to interpret medical records in functional terbey;v.
Weinberger522 F.2d 1154, 1156 (9th Cir. 1975) (an ALJ is forbidden from mak
his own medical assessment beyond that demonstrated by the;reeerdlso
Balsamo v. Chaterl42F.3d 75, 81 (2d Cir. 1998]j (t is well settled that ‘théLJ
cannot arbitrarily substitute his own judgment for competent medical ofi)nion
(citation omitted; Rohan v. Chater98 F.3d 86, 970 (7th Cir. 1996)' ALJs must
not succumb to the temptation to play doctor and rniaéeown independent
medical findings”).

Third, the ALJ’s reliance on Plaintiff's daily activities as a basis for finding hi
not credible is not convincinglThe ALJfound not crediblélaintiff’s testimony that
he cannot walk more than ten felete to knee pain (AR 71)ecause it purportedly
IS inconsistent witthis November 14, 2012 hearing testimony daty 25, 2011
Function Reporstatements thatonce every two weeks, he shops for twahie¢
hours(AR 187); he visits parents and friends occasionally (AR 188); and he driV
to pick up his niece every day from school two and a half miles away and some
drives her to schodAR 65). The ALJ opined that Plaintiff would not be able to
acaomplish such tasks if he could not walk more than ten feet or was in significe
pain. (AR 38.) The ALJ alsconcludedhere was amconsisteny betweenon the
one handPlaintiff's Function Report statements that his impairments “affect” his
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ability to concentrate, remember, and follow instructions (AR 1&8%jpn the
other,his statements that he does not need help or reminders to take his medic;
(AR 186) and his hearing testimony that he takes his niece to and from §&Rool
65) andFunction Reort statements thatan follow written and spoken instructions
“ok” (AR 189.

The ALJ’s reasons are not convincing, as they rest on an unfair construction
Plaintiff’'s statements/testimony and/or purported “inconsistencies” that do not e
There isno apparent inconsistency between Plaintiff’'s statements that his
impairments, which he claims cause him substantial pain (AR8) have an
“affect” on his concentration, memory, aallility to follow instructions, and his
statement that his instructidallowing ability is merely “ok,” as opposed to good g
strong. No medical expertise is required to understand that pain can render
concentration and the like less than optimal, even if such pain does not go so f3
to prohibit concentration and so omhere also is no apparent inconsistency
between Plaintiff'sabilities to remember to take his medications and take his nie
to and from schopbhnd an unspecified “affect” on concentration, memory, etc.
With respect to the alleged inconsistency between Plaintiff’'s testimony that he
cannot walk more than ten feet and the few activities the ALJ identified, again, |
apparent inconsistency existd/hen Plaintiff indicated in July 2011 that he
shopedevery two weeks for two to three hours and occasionallyediiendsand
his parentshe also indicated thahe ®uld notstand or walk for long periods and
could notwalk more tharl00 feet befae needing to rest ten minutes; and lekenabt
go out muchbecause it was not comfortable for him, he is too fat, and it is hard
breathe. (AR 1889.) Thus, Plaintiff's statements were not that he had an
unfettered, easy ability to visit others and shop, as the ALJ apparently interpretg
them the plain, reasonable inference from his July 2011statements as a whole
that these activities could be difficult for hifdvhen Plaintiff testified at #n
hearing, 16 months had passeudl he was schedulearfarthroscopic knee surgery

20

Atio

of

XiSt

=

Al a

%)
D

3%
o

wer




© 0O N oo o~ W N PP

N N RN NN DNNNDNRRR R R R R B R
W N O U0 N W NP O © 0N O 00 W N R O

and wore a knee brace. Moreover, Plaintiff did not testify that he cannot walk n
than ten feet at all; he stated that he suffered from constant knee pain that mad
standing and walking painfaind “difficult,” and thus, he tried not to walk if
possibleand was looking into whether he could afford to get a scooter. (AR 71,
Thus, the ALJoverlooked the very real possibility tHalaintiff's ability to do

certain activities in July 2011 had lessened 16 months latdrding due tcknee
deterioration requiring surgery, atite ALJfailed to question Plaintiff about this or
otherwise develop the recor#inally, even if walking more than ten feet was
difficult for Plaintiff, there is no reason why this would have prohibited him from
walking from his trailer to his car (and back) to drive his niece two and half mile
and from school; there simply is no inconsistency here.

A claimant’s ability to engage in some physical activities is not necessarily
inconsistent with aimding of disability. See Gallant v. Heckle753 F.2d 1450,
1453 (9th Cir. 1984). Rather, an ability to take part in physical pursuits bears o
claimant’s credibility only to the extent that the level of activity is in fact
inconsistent with the allegl limitations. See Reddick v. Chated57 F.3d 715, 722
(9th Cir. 1998). Here, the ALJ noted some of Plaintiff's stated activities but failg
to account for the significant qualifications on Plaintiff's al@btio engage in such
activitiesthat he nagd, as well as to account for the fact that progressive conditid

may worsen over a idonth period.The ALJ thus erred by failing to take into

accountall of the evidence of record and/or that which could have been adduced.

Sead. at 722-23. Moreoverand critically, the ALJ fadd to explain how
Plaintiff's ability to engageperiodicallyin some fairly nominal, occasional activities
translates into the ability to perform fdiine work and rende@aintiff's testimony
about s pain and symptoms unworthy of beli€dee Vertigan v. Halte260 F.3d
1044, 1050 (9th Cir. 2001) (noting that the “mere fact that a plaintiff has carried
certain daily activities, such as grocery shopping, driving a car, or limited walkin
for exercse, does not in any way detract from her credibility as to her overall
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disability”); Smolerv. Chater 80 F.3d1273,1283 n.7(9th Cir. 1996)“The Social

Security Act does not require that claimants be utterly incapacitated to be eligible

for benefits, ad many home activities may not be easily transferable to a work
environment where it might be impossible to rest periodically or take medicatior
Therefore, tk ALJ’s thirdreason does not constitute a clear emavincing reason
for finding Haintiff to be not credible.

Fourth, and finally, the ALJ found that there was a lack of objective evidencs
support Plaintiff's claim bsevere back pain, because arayx showed only mild
spordylosis and no MRI had been performed test the ALJ stated he wdul
“expect” to have been conducted if Pl#inactually did have severe back pain.
(AR 39.) Again, the ALJ is not qualified to opine as to what medical tests shoul
have been performed, particularly when, as here, an uninsured patient such as
Plaintiff is unlikely to have been able to obtain such an expensive procedure. Ir
event, “sibjective pain testimony cannot be rejected on the sole ground that it ig
fully corroborated by objective medical evidenc®bdllins 261 F.3cat857
(citation omittel). As the ALJ’s three prior reasons for finding Plaintiff not credib
do not constitute clear and convincing reasons, the ALJ’s fourth reason, on its
cannot constitute a valid basis for his adverse credibility determindiarch, 400
F.3dat681 (“lack of medical evidence cannot form the sole basis for discounting
pain testimony”) seealsoBunnel| 947 F.2dat 346-47 (“the adjudicator may not
discredit a claimans testimony of pain and deny disability benefits solely becaug
the degree of paialleged by the claimant is not supported by objective medical
evidence’ becaus€(i]f an adjudicator could reject a claim of disability simply
because a claimant fails to produce medical evidence supporting the severity o
pain, there would be no reason for an adjudicator to consider anything other tha
medical findings”).

For the reasons stated above, the Court does not fifdthe reasons for
discounting Raintiff's credibility to be clear and convincing.
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1.  Remand For Further Proceedings|sRequired.

The decision whether to remand for further proceedings or order an immediate

award of benefits is within the district court’s discretidttarman v. Apfel211 F.3d
1172, 117578 (9th Cir. 2000).When no useful purpose would be served by furth
administrative proceedings, or where the record has been fully developed, it is
appropriate to exercise this discretion to direct an immediate award of belkfits.
at 1179 (“the decision of whether to remand for further proceedings turns upon
likely utility of such proceedings”)But when there are outstanding issues that mi
be resolved before a determination of disability can be made, and it is not clear
the record the ALJ would be required to find the claimant disabled if all the
evidencewere properly evaluated, remand is appropriéde.see also Treichler v.
Commissioner of Soc. Sec. AdmitY.5 F.3d 10901099102 (9th Cir. 2014)
(indicating that ordinarilyremand for further proceedings is the normal remedy, {
explaining thé‘rare circumstancésunder which a remand for payment of benefits
would be appropriate).

The ALJ failed to set forth clear and convincing reasons for rejecting Plaintiff

subjective symptom testimony. The ALJ also erred in rejectingdynes’s

opinion withaut proper reasons for doing so. The ALJ posited a hypothetical to {

vocational expert premised upon Dr. Leymsagiinion, and the vocational expert
opined that there are no jobs in the labor market that a person with the limitatio
assessed by Dr. Leynes could perform. (ARB86 Thus,at first blush, théLJ’'s

errors might appear to warrant an order directing remand for an immediate pay

of benefits, this case actually is not one of those “rare circumstances” when this

remedy appropriately may loedered. As discussed above, the record is uncerta

as to Plaintiff's onset date, and no award can be made until that issue is resolve

which will require further proceedings and development of the record. In additic
it is possible that, upon remartie ALJ could state appropriate reasons for the
weight to be accorded Dr. Leynes’s opiniand it is not clear that Plaintiff
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necessarily would be found disabled if his subjective symptom/pain testimony W

to be accorded proper consideration.

Thus, @ a minimum, these issues must be resolved through further proceedings.

In addition, the ALJ must revisit hRFC findings related to Plaintiff's sit and
stand/walk limitations. The ALJ did not follow any of tmedicalopinionsfully on
this questiorand, instead, found that Plaintiff can stand or walk for two hours and
sit for six hours out of an eighiour day, with no conditions that Plaintiff be able to
get up, sit, move around, etc. periodically. (AR 34.) rétaso is no medical
opinion that supprts the ALJ’sconclusion that Plaintiff can lift ten pounds
frequently. As discussed earliernaLJ who is not qualified as a medical expert

may not rely on his own lay opinion regarding medical matters and cannot mak

197

“his own exploration and assessment as to [the] claimant’s conditidey;, 522
F.2dat1156.

The ALJ’s reliance on his own medical opinion to determine Plaintiff's RFC
with respect to appropriate sitting and standing/walking limitations, as well as
certain lifting limitations, was errorGiven that the ALJ did not give proper reasons
for rejecting Dr. Leynes’s opinioaind Plaintiff's subjective symptom testimony, or
remand the ALIJmust either provide such reasons if he again decides to tla@gect
evidenceor consider it appropriately as it pertains to Plaintiff's RFC, including as
any appropriate limitations to be imposdtimay be that further development of the
record will be required on this issue, as well as obtaining further vocational expert
testimony once appropriate consideration is given to Dr. Leynes'’s opinion and
Plaintiff's subjective symptom/pain testimony.

Accordingly, the Court conclug¢hat remand for furtheadministrative
proceedings is requiredseeTreichler, 775 F.3cat 1101 (remand for award of
benefits is imppropriate where “there is conflicting evidence, and not all essentia
factual issues have been resolvedasquez v. Astrué72 F.3d 586, 6601 (9th

Cir. 2009) (a court need not “credit as true” improperly rejected claimant testimony
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where there areutstanding issues that must be resolved before a proper disability

determination can be magé&onnett v. Barnhart340 F.3d 871, 876 (9th Cir. 2003)
(remand is an option where the ALJ fails to state sufficient reasons for rejecting

claimant's excess sytom testimony)

CONCLUSION
Accordingly, for the reasons stated above, IT IS ORDERED that the decig
of the Commissioner is REVERSED, and this case is REMANDED for further
proceedings consistent with this Memorandum Opinion and Order.
LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED: October 292015 M

GAIL J. STANDISH
UNITED STATES MAGISTRATE JUDGE
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