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The Court having considered the pastiStipulated Protective Order, and

good cause appearing thereto, herebytgréne following Protective Order:

1. A. PURPOSES AND LIMITATIONS

Discovery in this action is likely to involve production of confidential,

proprietary, or private information for which special protection from public
disclosure and from use for any purposger than prosecuting this litigation may
be warranted. Accordinglyhe parties hereby stipulai® and petition the Court t¢

enter the following Stipulated Protectivedar. The parties &oowledge that this

Stipulated Protective Order does not cotl@anket protections oall disclosures or

responses to discovery and that theguton it affords from public disclosure an
use extends only to the limited informationitems that are entitled to confidenti
treatment under the applicable legal pqabes. The parties fther acknowledge, g
set forth in Section 12.3, below, thhts Stipulated Protective Order does not
entitle them to file confidential informain under seal; Civil Loal Rule 79-5 sets
forth the procedures that must be follahsnd the standards that will be applied
when a party seeks permission from toert to file material under seal.

B. GOOD CAUSE STATEMENT

This action may involve trade secretastomer and pricing lists and other

valuable research, development, commeréi@ncial, technicahnd/or proprietary
information for which special protectidrom public disclosure and from use for
any purpose other than prosecution of #uon is warranted. Such confidential
and proprietary materials and infaatron consist of, among other things,
confidential and proprietary inforrhan about the manufacturing process and
composition of Plaintiffs’ and Defendantggarillo products, and the parties’
confidential business or financial infortian, including information showing sale

costs, and profits. As this actiorogresses, the parties may determine that
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discovery calls for the disclosure of dtthal types of confidential information.
There are various ways which the disclosure of sh confidential information
would harm the parties. For examplee disclosure of information about the
manufacturing process and composition @f pnoducts at issue in this litigation

could harm Plaintiffs and/or Defenddmwt making such information available to

competitors or potential counterfeiters. aladition, the disclosure of customer and

pricing information could harm Plaintiftsr Defendant by making such confidential

information available to their competitoréccordingly, to expedite the flow of

information, to facilitate the prompt rdaton of disputes over confidentiality of
discovery materials, to ageately protect information the parties are entitled to
keep confidential, to ensure that thet@gs are permitted reasonable necessary

of such material in preparation for aimthe conduct of trial, to address their

ISES

handling at the end of the litigation, and ®etlve ends of justice, a protective order

for such information is justified in this mattelt is the intent of the parties that
information will not be deginated as confidential foadtical reasons and that

nothing be salesignated without a good faith belibat it has been maintained in

confidential, non-public manner, and tees good cause why it should not be part

of the public record of this case.

2. DEFINITIONS

2.1. Action:Trendsettah USA, Inc., et al. v. Swisher International, Inc., No.
8:14-CV-01664-JDS (DFMx) (C.D. Cal.)

2.2. Challenging Party: a Party Mon-Party that challenges the

designation of information or items under this Order.

2.3. “CONFIDENTIAL” Information orltems: information (regardless of

how it is generated, stored or maintd or tangible things that qualify for
protection under Federal Rubé¢ Civil Procedure 26(c), and as specified above i
the Good Cause Statement.

[PROPOSED] PROTECTIVE ORDER
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2.4. “CONFIDENTIAL — ATTORNEYS' EYES ONLY” Information or

Items: information (regardless of how itgenerated, stored or maintained) or

tangible things that relate to propristatrade secret, confidential research,
development, business, financial, or commercial information.

2.5. Counsel: Outside Counsel of Retand In-House Courk(as well as
their respective support staff).

2.6. _Designating Party: a Party or NBarty that designates information

items or tangible things that it producesliaclosures or in responses to discove
as “CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

2.7. Disclosure or Discovery Materialll items or information, regardles:

of the medium or manner in which it is geaied, stored, or maintained (includin
among other things, testimony, transcripisd tangible things), that are produce
or generated in disclosures or responses to discovery in this matter.

2.8. _Expert: a person with specializatbwledge or experie@® in a matter
pertinent to the litigation who has been retaitby a Party or its counsel to serve
an expert witness or aansultant in this Action.

2.9. 1In-House Counsel: attorneys wdme@ employees of a party to this

Action. In-House Counsel does not inclu@etside Counsel of Record retained
this Action, but does include outside gearleounsel including, but not limited to,
Tate Hilmoe or his law firm, Tate S. Hilmoe, APC.

2.10. Non-Party: any natural person, partnershigaration, association, ¢
other legal entity not named a$Party to this action.

2.11. Outside Counsel of Recordktoaneys who are not employees of a

party to this Action but are retained to represent or advise a party to this Actic
have appeared in this Action on behalf dcttparty or are affiliated with a law firn

which has appeared on behalf of thatty, and includes their support staff.

{30483842;2} -3- [PROPOSED] PROTECTIVE ORDER
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2.12. Party: any party toithAction, including all of its officers, directors,
employees, consultants, retained expents, Outside Counsel of Record (and th
support staffs).

2.13. Producing Party: a Party or NBarty that produces Disclosure or

Discovery Material in this Action.

2.14. Professional Vendors: persamntities that provide litigation

support service(., photocopying, videotaping, translating, preparing exhibits
demonstrations, and organizing, storingtedrieving data in any form or medium
and their employees and subcontractors.

2.15. Protected Material: any Discloswor Discovery Material that is
designated as “CONFIDENTIAL” diCONFIDENTIAL — ATTORNEYS’ EYES
ONLY.”

2.16. Receiving Party: a Party tateives Disclosure or Discovery

Material from a Producing Party.

3. SCOPE

The protections conferred by thigglation and Order cover not only
Protected Material (as daéd above), but also (1pgainformation copied or
extracted from Protected Material) @I copies, excerpts, summaries, or
compilations of Protected Materiah@ (3) any testimonygonversations, or
presentations by Parties or their Courtat might reveal Protected Material.
Any use of Protected Material at trial shall be governed by the orders of the tr
judge. This Order does not govern the use of Protected Material at trial.

4. DURATION

Even after final disposition of this litagion, the confidentiality obligations

imposed by this Order shall remaindffect until a Designating Party agrees
otherwise in writing or a court order othese directs. Final disposition shall be

deemed to be the later of (1) dismissaalbclaims and defenses in this Action

{30483842;2} -4 - [PROPOSED] PROTECTIVE ORDER
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(including counter- and/or cross-claimsthe extent any exist), with or without
prejudice; and (2) final judgment hereinteafthe completion and exhaustion of a
appeals, rehearings, remands, trials, vieses of this Action, including the time
limits for filing any motions or applications for extension of time pursuant to
applicable law.

5. DESIGNATING PROECTED MATERIAL

5.1. Exercise of Restraint and CaréDesignating Material for Protection.

Each Party or Non-Party that designatésrmation or itemgor protection under
this Order must take care to limit anychulesignation to specific material that
gualifies under the appropriate standardiee Designating Party must designate
protection only those parts of materidbcuments, items, or oral or written
communications that qualify so that otlp®rtions of the material, documents,
items, or communications for which protection is not warranted are not swept

unjustifiably within the ambit of this Order.

for

Mass, indiscriminate, or routinizedsignations are prohibited. Designatians

that are shown to be clearly unjustifiedtioat have been rda for an improper
purpose €.9., to unnecessarily encumber ttase development process or to
Impose unnecessary expenses and Imsrda other parties) may expose the
Designating Party to sanctions.

If it comes to a Designating Rg's attention that information or items that

designated for protection do not qualify faotection, that Designating Party mu

promptly notify all other Parties that itwathdrawing the inapplicable designatiop.

5.2. Manner and Timing of Designatioisxcept as otherwise provided ir

this Order g¢ee, e.g., second paragraph of sectio2(®), below), or as otherwise
stipulated or ordered, Disclosure or ugery Material that qualifies for protectio
under this Order must be clearly so desigddiefore the material is disclosed or
produced.

[PROPOSED] PROTECTIVE ORDER
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Designation in conformity with this Order requires:

(@) for information in documentary form.g., paper or electronic
documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Raffix at a minimum, the legend
“CONFIDENTIAL” (hereinafter “CONFIDENIAL legend”), to each page that
contains protected material. If only a portmmportions of the material on a pags
qualifies for protection, the Producing Paatgo must clearly ientify the protected
portion(s) €.g., by making appropriate mangs in the margins).

A Party or Non-Party that makes origlrdocuments available for inspectic
need not designate them for protectionlwafter the inspecting Party has indicatg
which documents it would like copiedéproduced. During the inspection and
before the designation, all dfe material made avalike for inspection shall be
deemed “CONFIDENTIAL.” After the inspecting Party has identified the
documents it wants copied and produdée Producing Party must determine

which documents, or portions thereof, bfyeor protection under this Order.

D

n

D
o

Then, before producing the specified documents, the Producing Party must affix th

“CONFIDENTIAL” legend to eactpage that contains Protected Material. If on
portion or portions of the material on ageaqualifies for protection, the Producin
Party also must clearly identify the protected portiorés),(by making

appropriate markings in the margins).

(b) for testimony given in depositiotisat the Designating Party identifie

the Disclosure or Discovery Materiah the record, beforthe close of the
deposition all protected testimony.

(c) for information produced in sonferm other than documentary and

for any other tangible items, that the Producing Party affix in a prominent plac

the exterior of the container or containagrsvhich the information is stored the
“CONFIDENTIAL” legend. If only a porton or portions of the information

[PROPOSED] PROTECTIVE ORDER
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warrants protection, the Producing Partythe extent practicable, shall identify t
protected portion(s).

(d) information shall be dggnated as “CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” in the samenanner as information designated
“CONFIDENTIAL,” with the exception thasuch information shall be stamped
“CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

5.3. _Inadvertent Failures to Designdfdimely corrected, an inadvertent

failure to designate qualified informati or items does not, standing alone, waiv
the Designating Party’s right to secure protection under this Order for such
material. Upon timely correction of a dgsation, the Receiving Party must mak
reasonable efforts to assure that theemal is treated imccordance with the
provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1. Timing of Challenges. Any Rg or Non-Partymay challenge a

designation of confidentiality at any tintfeat is consistent with the Court’s
Scheduling Order.
6.2. Meet and Confer. The ChallengiParty shall initiate the dispute

resolution process der Local Rule 37-1#t seq.

6.3. The burden of persuasion in augch challenge proceeding shall be
the Designating Party. Frivolous chaliges, and those mafle an improper
purpose €.9., to harass or impose unnecessayenses and burdens on other
parties) may expose the Challenging Y#stsanctions. Unless the Designating
Party has waived or withdrawn the ciolgntiality designation, all parties shall
continue to afford the matal in question the level of protection to which it is

entitled under the Producing Party’sdmation until the Court rules on the

challenge.
7. ACCESS TO AND USE OF PROTECTED MATERIAL
{30483842;2} -7 - [PROPOSED] PROTECTIVE ORDER
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7.1. Basic Principles. A Receiving Pamay use Protected Material that

disclosed or produced by another Partppia Non-Party in connection with this
Action only for prosecuting, defending, dteanpting to settle this Action. Such
Protected Material may be disclosed atdythe categories of persons and under
conditions described in thiSrder. When the Action has been terminated, a
Receiving Party must comply with tipeovisions of section 13 below (FINAL
DISPOSITION).

Protected Material must be storagttlanaintained by a Receiving Party at
location and in a secure manner that ersstivat access is limited to the persons
authorized under this Order.

7.2. Disclosure of “CONFIDENTIAL Information or Items. Unless
otherwise ordered by theoGrt or permitted in writing by the Designating Party,

any information or item designated “CENDENTIAL” may not begiven, shown,
made available, disclosed, or commaated to anyone except the following:

(@) the Receiving Party;

(b) the Receiving Party’s Outside Coehef Record in this Action, as
well as employees of said Outside CourtddRecord to whom it is reasonably
necessary to disclose the information for this Action;

(c) the officers, directors, and empees (including In-House Counsel)
the Receiving Party to whom disclosiseeasonably necessary for this Action;

(d) Experts (as defined in this Order) of the Receiving Party to whom

disclosure is reasonably necessamtiiis Action and who have signed the

“Acknowledgment and Agreemetd Be Bound” (Exhibit A);
(e) the Court and its personnel;
(f)  court reporters and their staff;
(30483842:2} -8- [PROPOSED] PROTECTIVE ORDER
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(g) professional jury or trial conftants, mock jurors, and Professional
Vendors to whom disclosure is reasonaiygessary for this Action and who hav
signed the “Acknowledgment and Agraent to Be Bound” (Exhibit A);

(h)  the author or recipient of a dguent containing the information or a
custodian or other person who othemvmssessed or knew the information;

()  during their depositions, witnessasd attorneys for witnesses, in th
Action to whom disclosure is reasonablcessary provided: (1) the deposing p:
requests that the witness sitpe form attached as Exhibit A hereto; and (2) they
will not be permitted to keep any cordiatial information unless they sign the
“Acknowledgment and Agreement to Beund” (Exhibit A), unless otherwise
agreed by the Designating Party or ordeog the court. Pages of transcribed
deposition testimony or exhibits to depamiis that reveal Protected Material ma
be separately bound by theust reporter and may nbe disclosed to anyone
except as permitted under thisgsiiated Protective Order; and

() any mediator or settlement afér, and their supporting personnel,
mutually agreed upon by any of the i@ engaged in settieent discussions.

7.3 Disclosure of “CONFIDENTAL — ATTORNEYS' EYES ONLY”

Information or Items. Unless otherwisrdered by the Court or permitted in

writing by the Designating Partyng information or item designated

“CONFIDENTIAL — ATTORNEYS’ EYES ONLY” may not be given, shown,

made available, disclosed, or commaated to anyone except the following:
(a) the Receiving Party’s Outside Coahsf Record in this Action, as

well as employees of said Outside CourtddRecord to whom it is reasonably

necessary to disclose the information for thesion (as set forth in section 2.9, thi

excludes Tate Hilmoe and Heswv firm, Tate Hilmoe, APC);

{30483842;2} -0.- [PROPOSED] PROTECTIVE ORDER
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(b)  Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably necessamtiiiis Action and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(c) the Court and its personnel;

(d) court reporters and their staff;

(e) professional jury or trial conkants, mock jurors, and Professional
Vendors to whom disclosure is reasonaiygessary for this Action and who hav
signed the “Acknowledgment and Agreemt to Be Bound” (Exhibit A); and

()  the author or recipient of a dement containing the information or a
custodian or other person who othemsvmssessed or knew the information.

8. PROTECTED MATERIAL SBBPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

If a Party is served with a subpoenaaarourt order issued in other litigatio

that compels disclosure of any infornaattior items designated in this Action as
“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS' EYES ONLY,” that
Party must:

(@) promptly notify in writing the Dggnating Party. Such notification
shall include a copy of theubpoena or court order;

(b)  promptly notify in writing the pdy who caused the subpoena or orc
to issue in the other litigation that someall of the material covered by the
subpoena or order is subject to thistBetive Order. Such notification shall
include a copy of this Stipated Protective Order; and

(c) cooperatavith respecto all reasonable procedures sought to be
pursued by the Designating Party whoset¢éuied Material may be affected.

If the Designating Party timely seeks a puative order, the Party served w
the subpoena or court order shall naiduce any information designated in this
action as “CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS’ EYES

{30483842;2} -10 - [PROPOSED] PROTECTIVE ORDER
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ONLY” before a determination by the wa from which the subpoena or order
issued, unless the Party has obtaineddbsignating Party’s permission. The
Designating Party shall bear the burden exjpense of seeking protection in that
court of its confidential materiahd nothing in these provisions should be
construed as authorizing or encouragirigegeiving Party in this Action to disobg
a lawful directive from another court.

9. A NON-PARTY’S PROTECTED MAERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION

(a) The terms of this Order are #pable to information produced by a
Non-Party in this Action and designated as “CONFIDENTIAL” or
“CONFIDENTIAL — ATTORNEYS’ EYES ONLY.” Such information produced

by Non-Parties in connection with thisidiation is protected by the remedies anc

relief provided by this Order. Nothing these provisions should be construed g
prohibiting a Non-Party fromegking additional protections.

(b) Inthe event that a Party is read, by a valid discovery request, to

produce a Non-Party’s confidential infortiman in its possession, and the Party is

subject to an agreement with therNParty not to produce the Non-Party’s
confidential information, then the Party shall:

(1) promptly notify in writing tle Requesting Party and the Non-
Party that some or all of the information requested is subject to a confidential
agreement with a Non-Party;

(2) promptly provide the Non-Party with a copy of the Stipulate
Protective Order in this Action, the relexaliscovery requesi(sand a reasonably
specific description of the information requested; and

(3) make the information requested available for inspection by

Non-Party, if requested.

{30483842;2} -11 - [PROPOSED] PROTECTIVE ORDER
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(c) If the Non-Party fails to seek agbective order from this court within
fourteen (14) days of receiving thetioe and accompanying information, the
Receiving Party may produce the Non-Fartonfidential infemation responsive
to the discovery request. If the Nonryaimely seeks a protective order, the
Receiving Party shall not produce any infatmn in its possession or control tha
IS subject to the confidentiality agmment with the Non-Party before a
determination by the court. Absent@uct order to the contrary, the Non-Party
shall bear the burden and expense of segkiaggction in this court of its Protectg
Material.

10. UNAUTHORIZED DISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclos

Protected Material to any person or iryaircumstance not authorized under this
Stipulated Protective Order, the RecegiParty must immediately (a) notify in
writing the Designating Party of the unautized disclosures, (b) use its best
efforts to retrieve all unalibrized copies of the Protect Material, (c) inform the
person or persons to whom unauthorizedldsaes were made afl the terms of
this Order, and (d) request such persopessons to executbe “Acknowledgment
and Agreement to Be Bound” thatadached hereto as Exhibit A.

11. INADVERTENT PRODUCTIONOF PRIVILEGED OR
OTHERWISE PROTECTED MATERIAL

When a Producing Party gives nottoeReceiving Parties that certain

inadvertently produced material is sedyj to a claim of privilege or other
protection, the obligations of the ReceigiParties are those set forth in Federal
Rule of Civil Procedure 26(b)(5)(B). Thmovision is not intended to modify
whatever procedure may be establisheanre-discovery order that provides for
production without prior privilege review. Pursuant to Felderde of Evidence
502(d) and (e), insofar as the parties remtclagreement on the effect of disclosu

[PROPOSED] PROTECTIVE ORDER
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of a communication or information covered by the attorney-client privilege or

product protection, the pia&s may incorporate their agreement in the stipulatec

protective order submitted to the court.
12. MISCELLANEOUS

work

12.1. Right to Further Relief. Nothing in this Order abridges the right off any

person to seek its modification by the Court in the future.

12.2. Right to Assert Other Objections. By stipulating to the entry of thi

Protective Order no Party waives any righdgtherwise would have to object to

disclosing or producing any informati or item on any ground not addressed in

this Stipulated Protective Order. Sinnllg no Party waives any right to object on

any ground to use in evidence of anytlod material covereby this Protective
Order.

12.3. Filing Protected Material. A Partthat seeks to file under seal any
Protected Material must comypwith Civil Local Rule79-5. Protected Material

may only be filed under seal pursuant twoart order authorizing the sealing of tl

specific Protected Material at issue. Party’s request to file Protected Materia
under seal is denied by the court, themReceiving Party may file the informatiq
in the public record unless otherwise instructed by the court.

13. FINAL DISPOSITION

After the final disposition of this Action, as defined in paragraph 4, withi

days of a written request by the Desitgmg Party, each Receiving Party must
return all Protected Material to the Prathg Party or destroy such material. As
used in this subdivision, “all Protect&thterial” includes all copies, abstracts,

compilations, summaries, and any other farmeproducing or capturing any of th

Protected Material. Wheth#re Protected Material is returned or destroyed, the

Receiving Party must submit a written cectiion to the Producing Party (and, i
not the same person or entity, to thesigaating Party) by the 60 day deadline th

[PROPOSED] PROTECTIVE ORDER
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(1) identifies (by category, where appropejeall the Protected Material that was
returned or destroyed and (2) affirms ttied Receiving Party has not retained af
copies, abstracts, comgdilans, summaries or any other format reproducing or
capturing any of the Protected Materi&lotwithstanding this provision, Counsel
are entitled to retain an archival coplyall pleadings, motion papers, trial,
deposition, and hearing transcriptggdémemoranda, corspondence, deposition
and trial exhibits, expert reports, attornegrk product, andansultant and expert
work product, even if such materials cantProtected Material. Any such archiy
copies that contain or constitute ProtedWsaterial remain subjecb this Protective
Order as set forth in Section 4 (DURATION).

14. Any violation of this Ordemay be punished by any and all
appropriate measures including, withéatitation, contempt proceedings and/or

monetary sanctions.

IT 1S SO ORDERED. ! , 5 ﬂ\D

Dated: Junel?2,2015

Hon.DouglasF. McCormick
UnltedStatesi\/IaglstrateJudge
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