Jeanette Nash v. Carolyn W. Colvin Doc. 26

1
2
3
4
5
6
7
8
UNITED STATES DISTRICT COURT
9
CENTRAL DISTRICT OF CALIFORNIA
10
11
JEANETTE NASH, Case No. CV 15-00047-RA0O
12 _
Plaintiff,
13
V. MEMORANDUM OPINION AND
14 _ ORDER
CAROLYN W. COLVIN, Acting
15 || Commissioner of Social Security,
16 Defendant.
17
18
19 l.
20 INTRODUCTION
21 Jeannette Michelle Nash (“Plaiifit) challenges the Cmmissioner’s denial
oo | of her application for a period of dséity and disability insurance benefits
o3 | (‘DIB”) following an administrative law judge’s (*ALJ") decision that Plaintiff was
24 | not disabled under the Social Security Adcddministrative Record (“AR”) 25. For
25
26 ! Persons are “disabled” for purposes edaiving Social Security benefits if they
are unable to engage imya substantial gainful activitpwing to a physical of
27 || mental impairment expected to result in theatr which has lasted or is expected to
28 last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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the reasons stated below, the decisiothefCommissioner is REVERSED and {
action is REMANDED for further proceeatis consistent with this Order.
Il.
PROCEEDINGS BELOW
On December 7, 2011, Plaintiff djgal for DIB alleging disability beginning
August 26, 2009 (her alleged onset date (“AYD AR 17. Plaintiff’'s claim was

denied on April 24, 2012ld. On June 7, 2012, Plairftiequested a hearing, whig

took place on April 3, 2013Id. Represented by counsel, Plaintiff testified at {
hearing, along with an impartigocational expert (“VE”). Id. On May 3, 2013
the ALJ found that Plaintiff was not disadl AR 25. The ALJ’s decision becar
the final decision of the Commissioner witte Appeals Council denied Plaintiff
request for review. AR 1-6. Plaintiff théiled the instant action in this Court ¢
January 13, 2015. Dkt. No. 1.

The ALJ followed a five-step sequent&laluation process to assess whet
Plaintiff was disabled. 20 C.F.R. 88 404.1520, 416.928;also Lester v. Chate
81 F.3d 821, 828 n.5 (9th Cir. 1995). #ép one the ALJ found that Plaintiff ha
not engaged in substantial gainfutieity since the AOD. AR 19. Astep twaq the

ALJ found the medical evidence establishieat Plaintiff “has the following sever
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impairments: status post spinal surgeridamira induced psoriasis, and affective

disorder.” Id. At step three the ALJ found Plaintiff did “not have an impairme
or combination of impairmentbat meets or medically edsdhe severity of one g
the listed impairments in 20 CFRP404, Subpart P, Appendix 11d. at 21.

At step four, the ALJ found that Plaintifpossessed the residual functiol
capacity (“RFC”) “to perform light work adefined in 20 CFR 404.1567(b) exce
lift/carry 20 pounds occasionally, 10 powndrequently; sit/stand option; n
climbing ladders, ropes, scaffolds; ocoasilly climb ramps and stairs, balancir
stooping, crouching, kneeling, crawlingnly a low stress job, defined as havi

only occasional decision making requiradd occasional changes in the wq
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setting.” Id. at 22. Based on the foregoing, thieJ found that Plaintiff was unable

to perform any of her past relevant woilkl. at 24. Atstep five however, the ALJ

found that “there are jobs that existdignificant numbers in the national econo

that the claimant can performld. (citations omitted). Accordingly, the ALJ found

that Plaintiff was not disabled puesit to the Socigbecurity Act. Id. at 25.
[l.
STANDARD OF REVIEW
Under 42 U.S.C. 8§ 405(g), a distrimburt may review the Commissionel
decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar

supported by substantial evidence, and & pinoper legal standards were appli

Mayes v. MassangrR76 F.3d 453, 458-59 (9th C#001). “Substantial evidence
means more than a mere diia, but less than a prepondece; it is such relevant
evidence as a reasonable person might acceqteapiate to support a conclusiop.
Lingenfelter v. Astrue&s04 F.3d 1028, 1035 (9th Cir. 2Q07An ALJ can satisfy the

substantial evidence requirement “by isgftout a detailed and thorough summ
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of the facts and conflicting clinical evides, stating his interpretation thereof, gnd

making findings.” Reddick v. Chaterl57 F.3d 715, 725 (91@ir. 1998) (citation

omitted). Reasonable inferences drawn ftberecord may constitute “substantjal

evidence.” Widmark v. Barnhart454 F.3d 1063, 1066 (9th Cir. 2006).

To determine whether substantial evidesupports a finding, the Court must

consider the record as a wholegighing evidence that suppodad detracts from
the ALJ’s conclusion.Aukland v. Massanar57 F.3d 1033, 103®th Cir. 2001).

“Where evidence is sceptible to more than ondiomal interpretation,’ the ALJ'

decision should be upheldRyan v. Comm'r of Soc. Se€s28 F.3d 1194, 1198 (9th

Cir. 2008) (citation omitted). If evidence ceeasonably support either affirming

reversing the ALJ's finding, the reviewingurt may not substitute its judgment for

that of the ALJ. Robbins v. Soc. Sec. Admi#g6 F.3d 880, 88P9th Cir. 2006).

UJ

or

The Court may review only the reasons stated in the ALJ's decision, and may n
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affirm on a ground on which the ALJ did not rel$ee Orn v. Astryel95 F.3d 625
630 (9th Cir. 2007). The Court will noeverse the Commissioner’s decision ba
on harmless error, which exists only when it is “clear from the record that an
error was ‘inconsequential to the nondisability detamination.” Robbins 466
F.3d at 885 (quotin§tout v. Comm;r454 F.3d 1050, 1055 (9th Cir. 2006)).
\Y2
DISCUSSION

Plaintiff raises three issues for reviefd) whether the ALJ erred in applyir

little weight to the opinionof Plaintiff's treating rheumatologist and treati

psychiatrist; (2) whether the ALJ prape evaluated Plaintiff's subjectiv

sed
ALJ’

g
g

D

symptoms and credibility; and (3) whether the ALJ erred by not including

rheumatoid arthritis and migraines headachag severe impairments at step twc
the five-step sequential evaluation procesfemorandum in Support of Plaintiff’
Complaint (“Pl. Memo.”) at 1.

A. Plaintiff's Treating Physicians

Plaintiff contends that the ALJ erred in according little weight to the opir
of treating rheumatologist Christine Lesey, M.D., and treating psychiatr
Sarabjit Sandhu, M.D. PIl. Memo. at 9. fBedant contends tdbstantial evidencs
supported the ALJ’s evaluation” &@r.’s Leehealey and Sandhu’s opinionSee
Defendant’s Brief in Support of Deafdant’'s Answer (“Def. Memo.”) at 2.

1. Dr. Leehealey’s Opinion

On February 24, 2013, Dr. Leehealepmpleted a Physical Residu
Functional Capacity Questionnaire regagdPlaintiff’'s physical conditionSeeAR
811-14. In that questionnaire, Dr. Leehgateted that she had seen Plaintiff ev
three to four months since 2009; that R had rheumatoidrthritis (“RA”), and
osteoarthritis in her lumbar spine; andttRlaintiff's overall prognosis was faitd.
at 811. Dr. Leehealey further noted tRéaintiff suffered from fatigue, joint pain

spinal pain, numbness, joint swelling, aretilkased range of motion; that Plain
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was still adjusting to her medians, and, in fact, was in the process of changing to

a new medication due to side effects ofniilte; and, due to her treatment, suffe
from severe rashes, alopedatigue, and headachekl. Dr. Leehealey also notg
that Plaintiff’'s impairments lthlasted or were expected to last at least 12 mo
and that they wereréasonably consistenwvith the symptoms and function
limitations described inthe questionnaireld. at 811-12 (emphasis in original).
Dr. Leehealey opined that Plaintifsymptoms would “constantly” interfer
with her attentiveness and ability to conicate while performing even simple wo
tasks and that she was incapable of deanstress jobs because her symptoms

constantly debilitating.ld. at 812. Dr. Leehealey alspined that she could wa

only one city block without ¢ or severe pain; couklt for about two hours and

stand/walk for less than twwours in an eight-hour woirkg day; would need a jo
that permits shifting positions at will drmccommodates her need to walk for
minutes every 30 minutes; would requir® minute breaks every hour; and wol
need an assistive device to engageccasional standing or walkindd. at 813.

Dr. Leehealey further opined that Plaintiff could occasionally lift less thg
pounds, rarely lift 10 poundand never lift over 10 ponds; could hold her heg
static occasionally, but nevirok up, down, right or leftor any sustained period ¢
time; could rarely climb stairs and coulidt twist, stoop, crouch, or climb ladde
and had significant reaching, hdind, and fingering limitations.Id. at 813-14
Finally, Dr. Leehealey opined that Plaintiff's impairments would produce goo(
bad days and cause her to miss more thandays of work each monthd. at 814.

2. Dr. Sandhu’s Opinion

On March 5, 2013, Dr. Sandhu contpld a Mental Residual Functional

Capacity Questionnaire regarding Plaintiff's mental conditiSeeAR 817-21. In

2 Dr. Leehealey opined that Plaintiff could grasp, turn, or twist objects five pe
of an eight-hour day, could perform finganipulations with her fingers 20 perce
of an eight-hour day, and could mErform any reaching activitiesd. at 814.
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that questionnaire, Dr. Sandhu noted that he had seen Plaintiff every two o
months since 2006, and listed three metthoa that she had been prescribédl. at

r thre

817. Dr. Sandhu further noted that Pldirgxhibited depression, low energy, pgor

concentration, and chronic paimdathat her prognosis was “fairfd. Dr. Sandhu

then identified a number @&ligns and symptoms Plaifitpossessed, including loss

of interest in activities, feelings of worthlessness or guilt, pgerginxiety, moog
disturbance, trouble thinking or concetitng, emotional liability, motor tension

and sleep disturbancéd. at 818.

Dr. Sandhu opined that Plaintiff's mial impairments significantly limited

her ability to do daily work-flated activities in a work setting. Specifically, w

th

regard to the mental abilities and aptitsideeded to do unskilled work, Dr. Sandhu

opined that Plaintiff had “no useful abilitp function” in one category, would he

“unable to meet competitive standards’dight categories, was “seriously limited

but not precluded” in three categories, avak either “limited but satisfactory” ¢
“unlimited or very good” inonly four categoriesld. at 819. Regarding the ment
abilities and aptitudes needed to donskilled and skilled work, Dr. Sandh
opined that Plaintiff was unable to mesimpetitive standards in three categor
and was seriously limited but not predéd in the remaining categorid. at 820.

Dr. Sandhu further noted that Plaintifitmpairments had lasted or could

18
al
u

€s,

be

expected to last at least 12 months, arad they were “reasonably consistent with

the symptoms and functional limitatis described in” his evaluatioid. at 821.
3. ALJ’s Decision
The ALJ gave the opinions in Dr. Lesddey’s Physical Residual Functior

Capacity Questionnaire and in Dr. 8ano’s Mental Residual Functional Capaci

Questionnaire little weight upon finding tH#éhe extreme limitations therein [wers¢

inconsistent with the reports from theieatment notes showing that the claimat

symptoms were reasonably @naontrol.” AR 24. Th&LJ specifically noted th

Plaintiff's “pain management physicianpeated on December 28, 2012, that [her]

6
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pain was controlled by her mieations[,]” and that, “[a} February 13, 2013, [sh¢
reported that she was better atdecope with her pain.’ld.

4. Applicable Law

Courts give varying degrees of defiece to medical opinions depending

the type of physician providing the opinigfl) “treating physicians” who examine
and treat; (2) “examining physicians” whoaemine, but do not treat; and (3) “non-

examining physicians” who neither examine nor treédalentine v. Comm'r, Sot.

Sec. Admin.574 F.3d 685, 692 (9th Cir. 20094 treating physician’s opinion i

generally entitled to greater weight thamon-treating physiamgs opinion, and an

examining physician’s opinion is generally entitled greater weight than a
examining physician’s opinionGarrison v. Colvin,759 F.3d 995, 1012 (9th Ci
2014). If a treating physicias’opinion is contradicted by another medical opin

an ALJ must give “specific andd@imate reasons” for rejecting itOrn, 495 F.3d

U
d

on

S

non

N

on,

at 633. If a treating physician's opiniomigt contradicted, it may be rejected only

for “clear and convincing” reasond.ester 81 F.3d at 830. Here, no contradictory

opinion has been identified. Thus, tAkJ’'s reasons for discounting the opinio

of Dr.’s Leehealey and Sandhu sae clear and convincing.

5. Analysis

An ALJ may discount a treating physicia opinion when it is contradicted

by the treating physician’s own medical recor@hanim v. Colvin763 F.3d 1154
1161 (9th Cir. 2014). Howeveminor inconsistencies ia physician’s opinion dc

not constitute a sufficient reason to rejectSee Sprague v. BoweBil2 F.2d 1226

ns

Nt

1230-31 (9th Cir. 1987). Furthermomm ALJ may not manufacture a significant

conflict where a review of the medical egitte over the entire relevant time per
suggests otherwiseSee, e.g., Garrisort,59 F.3d at 1013 (ALJ improperly creat

conflict by asserting that claimant’s ttewy physician’s records showed consist

improvement when they actually showashsistent radicobathy which responded

only very briefly and partiallyo treatment). Nor may an ALJ “improperly cherf

v
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pick[]” or selectively refeence only a non-representativeatment note or notes
support a conflict with a tréiag physician’s opinion.See, e.g., Ghanini3 F.3d
at 1162 n.6, 1168ALJ’s example of one note, out ofore than one hundred pag
was not substantial evidence of a confietween the treatment notes and opini
regarding the severity of éhplaintiff's impairments).

Plaintiff argues that the ALJ wrongfulfyprovided only two isolated citation

oNS

S

from the over four hundred pages of medrealords” to support his conclusion that

Dr.’s Leehealey and Sandhu’s pjgins were inconsistent with their treatment nates

showing that Plaintiff's symptoms were una®ntrol, and that those “two citations

consist of isolated phrases ... presentedobabntext” and do not reflect the record

as a whole. Pl. Memo. at 10-11. Thus, ®i#fiargues that the ALJ’s conclusion
“inadequate.”ld. at 11. This Court agrees.
a. Dr. Leehealey

IS

The record has 17 of Dr. Leehealetrsatment records, dating from August

25, 2009 to February 4, 2012R 594-633, 733-48. Th&LJ’s decision cites ninel.

The ALJ notes that Dr. Leehealey praised medications on August 25, 2009, and

that Plaintiff reported improvement inrieet and hands dfebruary 22, 2010d.
at 19, 594-96, 606-08; that Plaintiff's R#as stable on July 1, 2010 and Januar

2011,id. at 23, 612-14, 618-20; that Dr. Leelmahoted that Plaintiff was going {o

y 3,

pain management (but her pain was “natese”) on July 25, 2011, and that she had

less back pain and “her peripherathaalgias were okay” on November 21, 2011,

id. at 20, 624-29; and that she feltégty good” on Marcii4, 2012—and had done

“considerably well” without medication—a that her RA was stable on Septem
18, 2012.1d. at 21, 630-32, 742-44.

On reviewing the record, it is clear thhe foregoing refereces tell only par
of the story. For example, in additionnoting that Plaintiff reported improveme
in her feet and hands onbteary 22, 2010, Dr. Leehley also noted intermitter

numbness in her fingers and “severe raldiclumbar pain” warranting an MRI an
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a pain management referrdd. at 605, 607. On July 1, 2010, Dr. Leehealey noted

Plaintiff “is doing well in terms of her RA....'ld. at 613. However, she complet
that sentence by noting thatther factors [were] prevemig [her] return to work],]”

namely, her right foot neuroma (which caused severe pain) and lumbar spin

D
o

e pa

Id. at 612-13. On January 2011, Dr. Leehealey also noted that Plaintiff's RA was

“relatively stable,” but further noted thatwbrsened in cold weather and that “[h]

elbows, knees and feet are worsé&d” at 618. On November 21, 2011, in additi

to noting that Plaintiff said her back wass painful (“in terms of the sciatica”), Dr.

Leehealey further noted th@taintiff was not sleeping well, that she had some f
arthritis pain, and that her peheral arthralgias were “dior now no flare up yet.
Id. at 627 (emphasis added). The ALJ’'s decisby contrast, merely states that
“peripheral arthralgias were okayltl. at 20.

Even the one negative treatment notedclig the ALJ is not complete. Th
IS, while Dr. Leehealey did indeed note fanuary 15, 2013 that Plaintiff was tak
off Humira because it caused psoriasis, sithéu described the extent of the iss

“[Plaintiff] still has psoriasis and eczema lber hands, scalp (she is wearing a w

on her plantar feet. Her foot rash is so severe it is hard to walk with shoes.

psoriasis is secondary to the humira.e $els the Humira works well on her joir
but if she misses a dose she will have a flare igh.’at 21, 739, 741.
b. Dr. Sandhu

er

on
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acet

her

At
en
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Tt

The record contains 10 of Dr. Sandhu’s treatment records, dating from Marc

29, 2011 to February 13, 201AR 568-77, 750-63. The ALJ’s decision cites $

Specifically, the ALJ noted that Plaintiffeported pain issues” on March 29, 20!
but stated that her depression was improvéig, had been mosacial, her anxiety
decreased, and “slielt happier overall,id. at 20, 568-69; that Plaintiff reported
improved mood on June 28, 201d. at 20, 572-73; that Plaintiff reported her ne
surgery went well and her pamoblems were not as segeand that she was not
depressed and manabker anxiety better, on March 27, 2012, at 21, 762-64
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that Plaintiff reported increased depressianxiousness, arghin on October 31
2012,id. at 21, 756-58; that Plaintiff's syrtgamms were improvednd under contro
with treatment on November 27, 201@, at 21, 23, 753-55; and that Plaintiff w
better able to cope with hpain on February 13, 2013d. at 21, 24, 750-52.

However, in addition to riong that Plaintiff’'s deprgsion, social interactions

and anxiety were improved (and thaeskelt happier overdd) on March 29, 2011,
Dr. Sandhu further noted that Plaintifféed[ed] further stabilization of mood a
behaviors in order to be maresple in a community setting.ld. at 569. On Jun
28, 2011, in addition to noting that Ri&ff's mood was improved, Dr. Sandhu al
noted that Plaintiff felt “overwhelmed” arajain stated that she would need furt
stabilization of mood and behaviors to fd@nageable in a community settinigl.
at 572-53. On March 27, 2012, in addlitito noting that Plaintiff was managir
anxiety better and was less depressed, Dr. Sandhu natedlamtiff still required
“further treatment to improve the level fainction, including social, emotional ar
cognitive[,]” and identified many of the syptoms noted in the opinion summariz
in 8 IV(A)(2), including depressed moodsomnia, loss of energy, anxious mo(
feeling worthless, and impaired concentratida. at 762-63. And on February 1
2013, in addition to noting that Plaintiff hbgen better able to cope with her pe
Dr. Sandhu noted that her “depsgon remain[ed] prominent.ld. at 752.

The Court finds that the ALJ seleatly referenced only non-representat
treatment notes to support his findinghanim,763 F.3d afl162 n.6, 1164 While
the ALJ need not discuss egulce of evidence in the recotdpward v. Barnhart,
341 F.3d 1006, 1@ (9th Cir. 2003), heés required to view evidence “in light of th
overall diagnostic record.'Ghanim,763 F.3d at 1164 (citations omittedge also
Reddick 157 F.3d at 725 (ALJs satisfy submdtal evidence requirement “by setti

out a detailed and thorouglimmary of the facts arabnflicting clinical evidence

stating his interpretation thewf, and making findings”) (ephasis added). Here, it

111
10

AS

d

ed
nd,
3,

in,

ve

e




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

does not appear that the ALJ has done Hoerefore, the Court finds that the A
improperly gave “little weight” to thepinions of Dr.’'s Leehealey and Sandhu.
B.  Plaintiff’'s Credibility

Plaintiff contends that the ALJ erredrigjecting the credibility of Plaintiff’'s

hearing testimonySeePl. Memo. at 17-22. Defendant, in turn, argues “substa[\rjtial

evidence supported the ALJ’'s finding that Plaintiff's testimony of subjecti

disabling symptoms was not fullyedible.” Def. Memo. at 8.

J

ely

“In assessing the credibility of a alaant's testimony regarding subjective

pain or the intensity of symptoms,” an ALJ engages in a two-step analysisa
v. Astrue 674 F.3d1104, 1112 (9th Cir. 2012). First, the ALJ determines wheg
the claimant has presenteljective medical evidence ah underlying impairmen

that could reasonably be expected to poedthe pain or other symptoms alleg

ther
t

[4°)

d.

Vasquez v. Astru&72 F.3d 586, 591 (9t€ir. 2009). If a claimant presents such

evidence, subjective testimony as to the ggvef the symptoms may be rejecty

only on finding evidence of malingering expressing clear and convincing reas

for doing so. Benton ex rel. Benton v. Barnha&31 F.3d 1030, 1040 (9th Cir.

2003). General findings are insufficienThe ALJ must identify what testimony
not credible and what evidence undares the claimant's complaintd.ester,81
F.3d at 834.

Here, “[a]fter careful consideration tie evidence,” the ALJ concluded th
Plaintiff's “medically determinable impanents could reasonably be expected
cause the alleged symptontsit found that her statements concerning the inten

persistence, and limiting eftts of her symptoms were roedible “for the reason

* An ALJ may consider a widenge of factors in assessing a claimant’s credibi
including: (1) ordinary techniags of credibility evaluation.g. reputation for lying,
prior inconsistent statements concernsyghptoms, and testimony that appears

than candid); (2) an unexplained or inaddglyaexplained failure to seek treatmsg

or adhere to a treatmentapl and (3) daily activitiesGhanim,763 F.3d at 1163

see als®0 C.F.R. § 404.1529; Social Security Ruling (“SSR”) 96-7p.
11
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explained in this decision.” AR 23. Ti¢.J gave three reasons: (1) “the treatm

ent

notes show that with appropriate treatry [she] experienced significant reduction

in her symptomsJ[;]” (2) her inability to &eulate her limiting functional restriction
lessened her credibility; and (3) she admitteat her symptoms had improved. A
23. Because no malingering walkeged, his reasons must be clear and convinc

As an initial matter, even if the Cowgreed that the treatment notes shoy
significant symptom reductiom, claimant's credibility cannot be discredited on |
basis alone.Bunnell v. Sullivan947 F.2d 341, 346-47 {9 Cir. 1991) (an ALJ

“may not discredit a claimant's testimonypafin and deny disability benefits solg

S
AR

ng.
ved
hat

y

because the degree of pain alleged kg c¢laimant is not supported by objective

medical evidence”). Otherwise “there wdube no reason for the adjudicator
consider anything other than medical finding®énny v. Sullivan2 F.3d 953, 957
(9th Cir. 1993). Here, however, the Court is not convinced that the treatmen
show a “significant reduction.” The Alcites a January 12012 pain manageme
appointment where Plaintiff reported that her pain was a “3” on a 10-point s
order to support his conclusion. AR 2But the ALJ neglects other appointme
where Plaintiff reported a much highemniper, including a “6” on April 11, 2011
September 8, 2011, Deceerli 3, 2011, May 1, 2012nd December 28, 2012; “
on September 21, 2012 and JayguzB, 2013, “8” on Odber 23, 2012; and “9” o

February 15, 2013.1d. at 640, 642, 659, 671, 86862, 864, 868, 870, 880.

Furthermore, given the discussion8inV(A)(5)(a)-(b), it is not clear that Plaintiff’s
RA was stable and under control, or that depressive symptoms had improve(

the point where she could resea normal work activitiesSee idat 762-63 (noting

that Plaintiff needed “further treatment itaprove the level of function, including

social, emotional and cognitive”), 752 (ngithat Plaintiff's depression remaing
“prominent”).
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The Court also finds the ALJ's secorghson unconvincing. In his decisid

the ALJ stated as follows:

Despite the emotional testimony at the hearing, the claimant
had difficulty clearly stating what exactly her limiting
functional restrictions were wth lessens the credibility of
[her] testimony. Instead, theaonant appeared preoccupied
with the perceived effect that hdéinesses have laeon her life.

AR 23. The Court is not convinced, however, that Plaintiff should have
testimony discredited based on her ilgbto concisely articulate her limiting
functional restrictions, or th ALJ’s frustration therewith. And moreover, it
appears as though Plaintiff did, eventuabyticulate such restrictions. Plaint
stated, for example, that she could sitdaly 35 minutes at a time before need
to stand up,could stand for only 15 minutes atime before needing to sit, cou
lift less than 20 pounds, and could onlylkvéo her mailbox and back befo
needing a break. AR 44-45,

Finally, while Plaintiff did testify tasome improvement, the mere fact thg
person “makes some improvement doesmetn that her impairments no long
seriously affect her ability ttunction in a workplace."Holohan v. Massanar246
F.3d 1195, 1205 (9th Cir. 2001). The Adidl not specify how some improvemse
Is inconsistent with Plaintiff's claim®ocerning her limitationsin sum, the Cour

finds that the ALJ failed to give cleané convincing reasons for finding Plaintiff

* The following exchange occurred during the ALJ’s questioning of Plaintiff:
ALJ: All right. Counsel, you wanto question your client.
I’m not getting anywhere.
ATTY: I'm sorry?
ALJ: I’'m not -- it's just taking -- | don’t know what to ask
her. She could go on forever.
AR 44. The ALJ then resumed his questignand requested that Plaintiff provi
specific information about her various limitations.
> Plaintiff asked if she could and thdi stand for part of her testimonid. at 46.
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testimony not credible. Thus, remandmMarranted on this gund so the ALJ may
reassess that determination and decide lvdnet revision of her RFC is warrantec

C. ALJ’s Step Two Severe Impairment Findings

Plaintiff contends that the ALJ ed'dy omitting RA and migraine headach

as severe impairments at step two offtlie-step sequential eluation process, &

which “the ALJ assesses whether the claitt@as a medicallgevere impairment

or combination of impairments that sigeodintly limits his ability to do basic wor
activities.” Webb v. Barnhart433 F.3d 683, 686 (9th Cir. 2005); Pl. Memo. at 2
Defendant argues any such error was hessbecause the Alfdund other severs
impairments and therefore had to considerdffect of all impairments, both seve
and non-severe. Def. Memo. at 10 (@tiSSR 96-8p, 1996 WB74184, at *5 (“In
assessing RFC, the adjudicator must caerslimhitations and restrictions impos¢
by all of an individual’'s impairments, em those that are not ‘severe.”); SSR ¢
28, 1985 WL 56856, at *3). In reply, Piff concedes that the ALJ was requir

to consider the effects of severe armah-severe impairments when assessing R

but argues that there is no evidence to sugbasthe ALJ did so. Plaintiff's Reply

Brief at 9. The Court declines to corsmidhis claim since it has determined abq
that this matter will be remanded for foer consideration. On remand, the A
should reconsider the limitations impodayl Plaintiff's impaiments, both sever
and non-severe, and decmaBether a more resttiee RFC is warranted.
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IT IS ORDERED that Judgment shak entered REVERSING the decisi
of the Commissioner denying benefits)d REMANDING the matter for furthg

V.
CONCLUSION

proceedings consistent with this Order.

IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

DATED: Septembeg9,2015

Rapells . QL

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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