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j v. Carolyn W Colvin D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

FAYE E. SCHIRG, NO. SACV 15-350-KS

Plaintiff,

V. MEMORANDUM OPINION AND ORDER

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

)
)
)
)
)
)
)
)
)

INTRODUCTION

Plaintiff filed a Complaint on March 3, 201S8eeking review of the denial of hef

application for disability insurance benefif®IB”) and Supplemental Security Income
(“SSI”). (Dkt. No 1.) On Sgtember 11, 2015, Defendant @llan Answer tadhe Complaint

(Dkt. No. 18) and a Certified Administrative Record. (Dkt. No. ©8).August 17 and 18,
2015, the parties consented, pursuant2® U.S.C. 8§ 636(c), to proceed before th
undersigned United States Msigate Judge. (Dkts. No. 156.) On November 11, 2015
the parties field a Joint Stipulation (“*Jointi®). (Dkt. No. 20.) Tk Court has taken the

matter under submissionitwout oral argument.
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SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On February 1, 2013, Plaintiff filed plications for DIB and SSI, with both
applications alleging disabilitgeginning October 11, 2012. @ainistrative Record (“AR”)
20.) Her applications were nied on May 6, 2013 (AR 122430) and on reconsideration of
September 3, 2013 (AR 131-35). On October 22, 2013, Pidiletdl a written request for a
hearing before an administrative law judge (X)L (AR 137-38.) Plaintiff was represente
by counsel and testified befordJ Keith Dietterle at a heamgnheld on May 1, 2014. (AR
36-69.) Also testifying at theearing were Plaintiff's dauggr, Cassie Schirg (AR 56-63)
and Vocational Expert (“VE”) Kristan Cicero BA63-67). No other witnesses testified §
the hearing. On June 27, 201he ALJ denied Plaintiff’'s eim, concluding Plaintiff was
not disabled from October 12012 through the date tife decision. (AR 29.)

SUMMARY OF ADMINIST RATIVE DECISION

Applying the five step sequential euation process outlinesh 20 C.F.R. 88

404.1520(a) and 416.920(a),etALJ first determined thallaintiff had not engaged in
substantial gainful activity sa@ October 11, 2012, the allegdisability onset date. (AR

22.) The ALJ next found thalaintiff had the following severe impairments: affectivie

mood disorder and anxiety disorderd.Y The ALJ determined th&tlaintiff did not have an
impairment or combination of impairments tmaéets or medically equals the severity of
listed impairment in 20 C.F.R. Part 404, Subpart P, Appendid) @At the next sequential
step, the ALJ found that Plaintiff had thesidual function capacity (“RFC”) “to perform g
full range of work at all exertional levels, bwith the following nmexertional limitations:
simple routine tasks (1-8teps); no public interactionnd no jobs involving teamwork.”
(AR 24.) At step five of the evaluation procette ALJ determined th&laintiff was unable

to perform any past relevant work as a homaltheattendant or line appliance assemble

(AR 28.) However, the ALJ detened, after considering Pldiff's age, education, work
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experience and RFC, and relying thie testimony of the VE, th#ttere are jobs that exist in
significant numbers in the national economy tRéintiff could perform, such as drye
attendant (DOT code 581.6838-8), and cleaner (DOT code ®687-014). (AR 29.) On
that basis, the ALJ concluded that Plaintifid not been under asdbility from October 11,
20012 though the date of the ALJ dson on June 27, 2014. (AR 29-30.)

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner's decision t
determine whether it is free from legal errodaupported by substaal evidencein the
record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatml evidence
Is ‘more than a mere scintilla but less thaneppnderance; it is sucklevant evidence as g

m

reasonable mind might accegst adequate to spgrt a conclusion.”Gutierrez v. Comm’r of
Soc. Se¢.740 F.3d 519, 522-23 (9@ir. 2014) (internal citations omitted). “Even when th
evidence is susceptibte more than one rational interpagon, we must uphold the ALJ’s
findings if they are supported by inferescreasonably drawn from the recordJolina v.

Astrue 674 F.3d 1104,110 (9th Cir. 2012).

Although this Court cannot substitute discretion for the Commissioner’s, the Cour

nonetheless must review the record as a ghwveighing both the evidence that suppor
and the evidence that detracts from the [Commissioner’s] conclusiangenfelter v.
Astrue 504 F.3d 1028, 1035 (9thir. 2007) (internal quotath marks and citation omitted);
Desrosiers v. Sec’y of Health & Hum. Send&l6 F.2d 573, 576 (9th Cir. 1988). “The AL
is responsible for determining credibility, résng conflicts in medial testimony, and for
resolving ambiguities.”Andrews v. Shalalé3 F.3d 1035, 103®th Cir. 1995).

The Court will uphold the Commissioner’s dgon when the evidence is susceptib
to more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
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2005). However, the Court may review onlg tteasons stated by the ALJ in his decision
“and may not affirm the ALJ on a grod upon which helid not rely.” Orn, 495 F.3d at
630; see also Connett v. BarnhaB40 F.3d 871, 874 (9th Ci2003). The Court will not
reverse the Commissioner’s decision if it is basedharmless error, whicexists if the error
is “inconsequential to the ultimate nondisability determination|f despite the legal error,
‘the agency’s path may asonably be discerned.’'Brown-Hunter v. Colvin806 F.3d 487,
492 (9th Cir. 2015) (imrnal citations omitted).

DISCUSSION
A. Disputed Issue

|-

Plaintiff raises a single issue in her Commia “[w]hether the ALJ properly assesse
probative medical source opinions(Joint Stip. at 4.) Specifically, Plaintiff contends that
the ALJ’s denial is not supported by substdrdiadence because tiAd.J failed to consider
the opinion of Dr. Leon DHughes, M.D., who acted as S$tate Agency physician in
Plaintiff's case and found Plaintiff capla of performing only light work. Id. at 6.)
Further, Plaintiff points out that Plaintiff w&gist one month shy of turning at 55” at thg

U

time of the hearing and the ALJ failed to prdpeconsider her “borderline age situation
under Agency regulations, 20 C.F.$8 404.1563(b); 416.963(b)Id( at 7.) Plaintiff seeks

an order reversing the ALJ's final decisiand an immediate award of benefits or

alternatively, remand for furthadministrative proceedingsld(at 13.)

Defendant concedes that tjg§ ALJ erred in giving greateight to the state agency
medical consultant’s opinion thRtaintiff was limited to light work.” (Joint Stip. at 9.) Yet
Defendant argues the error was harmless becthes objective medical evidence in the
record “shows Plaintiff haso physical limitations.” Ifl. (citing AR 289-95)) Defendant
requests that the ALJ decision be affirmedalbernatively, that the matter be remanded for

further proceedings. (Joint Stip. at 14.)
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B. The ALJ’s Error in Consid ering the Medical Opinion of Dr. Hughes was not

Harmless

Dr. Leon D. Hughes, M.D. served as the &&gency medical consant in this case.
(AR 78-81.) In April 2013, & Hughes concluded that Plafiiwas capable of performing
“light” work as her maximum sustained wockpability. (AR 80-81.) The ALJ gave Dr
Hughes’s determinations “substantial weigt&R 26), but concluded that Plaintiff has no
exertional limitations. (AR 24 This finding is incornistent with Dr. Hughes’s
determination that Plaintiff edd only perform light work. $eeAR 79 (answering “Yes” to
“Does the individual have exertional limitans.”), 90 (same).) Although the ALJ
considered the opinions ofrDHughes and assigned substdniiaight to his opinions, the
ALJ did not provide any explanation for refeg Hughes'’s specific findings of exertiona)
limitations. Instead, the ALJ apars to have skipped over Btughes’s April 2013 findings
entirely, indicating that he only considerdde determinations of the state medical
consultants in “May 2013 anAugust 2013.” (AR 26.) As noted above, Defendan
concedes that the ALJ erreddonsidering Dr. Hughes’s opoms, but argues that the error

is harmless. (Joint Stip. at 9.) The Court disagrees.

When determining whether an individuas disabled, the Social Security
Administration must consideall the medical opinions the claimant’s case file. 20 C.F.R
88 404.1527(b), 404.1527(dhee also Tommasetti v. Astrd33 F.3d 1035, 1041 (9th Cir
2008) (“The ALJ must consider all medicapinion evidence.”) While the ALJ is not
obligated to discuss all thevidence presented to hinan ALJ must “explain why
‘significant probative evidese has been rejected.Vincent on Behalf of Vincent v. Hecklel
739 F.2d 1393, 1394 {® Cir. 1984) (citingCotter v. Harris 642 F.2d 700, 706 (3d Cir.
1981)). When there is conflicting medical edide in the record, “the ALJ must provid

1%

‘specific and legitimate’ reasons for rejecting the opinion of a trgair examining medical
source.” See Murray v. Heckle722 F.2d 499, 501-02 (9thrCL983). No such reasons ar

D
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provided here. At the hearing, Plaintiff§@ney pointed out théght residual functional
capacity finding by the Statdgency physician. (AR 68.) Indeed, the ALJ’s decision
entirely silent as to why he rejected Dr. Hugjsedetermination that &tiff is limited to
light work.

Contrary to Defendant’s contentions, this efigonot harmless. Kesulted in an RFC
determination by the ALJ that inqmorates an exertional levele. no exertional limitations,
that is inconsistent with @ence in theecord and lacks any explanation from the AlSke
Reddick v. Chater157 F.3d 715, 722 (9th Cir. 98) (recognizing that the ALJ is
responsible for resolving conflicts in medi¢astimony). Further, it cannot be reconcile
with the ALJ’s nondisability determination. &gpfically, in finding that Plaintiff was not
under a disability, the ALJ relied on the VE'stiemony that a personithi Plaintiff's RFC,

which included no exertional limitations, couldrfsem the jobs of dryer attendant (DOT

581.686-018) and cleaner Il (DOT ®687-014), but both jobs requineediumexertional
levels. (AR 64-65.) According] in the absence of an expédion for the ALJ’s decision to
discount Dr. Hughes’ opinion garding Plaintiff's exertiondimitations, the VE's testimony
has no evidentiary valusge Carmickle v. Comm’r, Soc. Sec. Adnti83 F.3d 1155, 1166
(9th Cir. 2008) (“because the AlLerred in excluding some @the claimant’s] limitations
from the RFC assessment . . . and thus from the VE hypothetical, the VE’s testimony ‘N
evidentiary value.”) (citation omitted), andethALJ’s nondisability deermination is not
supported by substantial evidencas a result, the ALJ’s emravas not “inconsequential to
the ultimate nondisability determination,dnd further proceedings are warrante&ee

Brown-Hunter 806 F.3d at 492 (inteal citations omitted).

C. ALJ Failed to Address Plaintiff's “Borderline Age Situation”

Plaintiff was born on June 29, 1959. (AR.) On the alleged disability onset datg

Plaintiff was 53 years old, which under Agen®gulations placed her in the category ¢

6

S

as no

U




© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

individuals “closely approaching advanced age.” (ARsx%® alsa20 C.F.R 88 404.1563,
416.963.) At the time of the hearing, Pldintvas just one month shyf her 55th birthday.
(AR 68.) At age 55an individual is classified as a “@e&n of advanced age. 20 C.F.R. §8
404.1563, 416.963 Plaintiff argues that the ALJ errdxy failing to “consider” whether to

use the higher age category is disability assessment. (JoBtip. at 7.) The Court agrees

At age 55 an individual witlPlaintiff's limitations is demed presumptively disabled
20 C.F.R. part 404, spart P, Appendix 2, Rule 202.08¢cial Security Ruling (“SSR”) 83-
5a. The Ninth Circuit has helthat the relevant date fatetermining a plaintiff's age
category is the date of the ALJ's decisioBee Russell v. Bowe856 F.2d 81, 83-84 (9th
Cir. 1988) (using date of AL3’hearing decision, which is @mnissioner’s final decision, to
determine if a social securitlisability case presented a baldes age situation). However,
agency guidelines prowidthat a borderline situation “exgsivhen there would be a shift in
results caused by ‘the passage of a few daaysonths,” SSR 82-46C (internal citation
omitted);see also Jenkins v. Astrig28 F. Supp. 24140, 1143 (C.D. Ga2009) (pointing

out that in a March 2008 final decisiontbE Commissioner, the Appeals Council concludg

D
o

that a borderline situation et@sl where the claimant was wiithsix months of reaching age
55 on the date his insured status expirgd@re, the date of the ALJ’s hearing decision was
June 27, 2014, just two days before Ri#fia 55th birthday on June 29. (AR 30.)

Agency regulations expressly provide tlvatsuch “borderline”age situations, “we
will consider whether to use the older age gatg after evaluating theverall impact of all
the factors of your case.” 20 C.F.R. 8§44(563(b); 416.963(b).The Ninth Circuit has
confirmed that the ALJ must at leastnsiderthe older age category, rather than simply
mechanically applying brig-line age categories.See Lockwood v. Comm’r Soc. Ser.
Admin 616 F.3d 1068, I8 (9th Cir. 2010) (ALJdnust consider the older age category, but

has no obligation to make expsefindings in his opinion).
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Although there is no publisdedecision of the Ninth Citgt directly on point, in
Schiel v. Comm’r of Social Se@67 Fed. Appx. 660 (9th CiFeb. 21, 2008), the Ninth
Circuit held:

The hearing transcripts and ALJ decisibm not reflect consideration of [the
claimant’s] borderline age status. . Moreover, the discussion section of the
ALJ’s decision makes no mention of 20F@R. § 404.1563(b) or the claimant’'s
one-month proximity to “person of adweed age” status under 20 C.F.R. §
404.1563(e). For these reasons, the redoss not providsufficient basis for

review.

Id. at 661. Courts in this distti have followed the reasoning 8chielto hold similarly.
See e.g, Aguilar v. Astrue No. 09-6015 AJW, 2010 WL 1999560, *4 (C.D. Cal. May 1

2010) (remanding for further administratiygoceedings where “nothing in the ALJ'S$

decision (or elsewhere in the record) indicdltes the ALJ recognizethe possility that a

borderline age situation existeshd exercised his discretion to reject that possibility or
decline to apply the higher age categoryjijliams v. Colvin CV 12-3974 FFM, 2013 WL
2147856, *2 (C.D. CalMay 16, 2013) (noting tit “the Court examines the ALJ’s decisio
to see if it clearly demonstratésat he considered the [borderline age] issue” and fir
remand required where “theresisnply no indication in the aésion that the ALJ was awareg
that a borderline situation existed.3ge also Campbell v. Astrudlo. 1:09-CV-00733
OWW GS, 2010 WL 288383, *14 (E.D. Cal. June 22010) (remand warranted whers
court found “there is no indication in thecoed that the ALJ awsidered Plaintiff's
borderline age status.”). Here, too, there is no indicati that the ALJ was aware that

borderline age situation exist®r considered the older@agategory for Plaintiff.

1 In Aguilar, the court noted that other circuétad districts have reached “inconsistresults” when considering whether
the ALJ"s failure to address the bertine age issue may warrant reversahguilar v. AstrugeNo. 09-6015 AJW, 2010
WL 1999560, * 4 (C.D. Cal. May 11, 2010). Nonetheless, this CourtAikélar, is persuaded by the reasoning o
Schiel. See idt *5.
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In light of this error ad the error discussed aboweth respect to the ALJ's

assessment of Plaintiffs RFC, the ALJ fdileo fully develop the record and crucig

guestions remain. Accordingly, an award of imés not appropriate at this time, and thie

matter must be remanded for further proceediSge Brown-Hunter806 F.3d at 495 (a
remand for an immediate award of benefitsapgpropriate only in “rare circumstances
when,inter alia, “the record has been fully developatd further administrative proceeding
would serve no useful purposeid “if the improperly discredited evidence were credited

true, the ALJ would be required to fincetelaimant disabled”) (citations omitted).

CONCLUSION

For the foregoing reasons, the Commissionggi@sion is not supported by substanti
evidence and does not L an application of the propeghld standards. Accordingly, the
Commissioner’s decision is reversed, and ¢hse is remanded for further administrative

proceedings consistent withis memorandum and order.

DATED: March 1, 2016

‘7‘?% A-%x—«m_

KAREN L. STEVENSON
UNITED STATES MAGISTRATE JUDGE
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