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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DAVID MICHAEL DURHAM,
Plaintiff,
V.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Case No. CV 15-00567-RA0O

MEMORANDUM OPINION AND
ORDER

INTRODUCTION

David Michael Durham (“Plaintiff”) chllenges the Commissioner’s denial|of

his applications for a perioof disability and disabilitynsurance benefits (“DIB”)

Doc. 28

and supplemental security income (“SSI”) following an administrative law judge’s

(“ALJ") decision that he was not under a digiéy as defined in the Social Security

Act. Administrative Record (“AR”) 37 For the reasons stated below, the decision

of the Commissioner is AFFIRMED.
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Il.
PROCEEDINGS BELOW
On May 10, 2012, Plaintiff protectiwefiled a Title 1l application for DIB,
alleging disability begining June 1, 2011 i@ alleged onset date (“AOD”)). Al

22. Plaintiff protectivelyfiled a Title XVI applicaton for SSI on July 11, 2012

alleging the same AOD.Id. Plaintiff's applications were denied initially o

September 21, 2012, and uponamgideration on August 22, 2013ld. On

September 3, 2013, Plaintiifed a written request fordaring, which was held on

June 5, 2014.1d. Represented by counsel, Pldindppeared and testified at t

hearing, as did an impartial medical expant impartial vocational expert (“VE”).

Id. On June 19, 2014, the ALJ found tRéaintiff had not been under a disabilif
as defined in the Social Security Adrom his AOD through the decision dattel.
at 37-38. The ALJ’'s decision became timal decision of tk Commissioner whe
the Appeals Council denied Riif's request for review.ld. at 1-6. Plaintiff filed
the instant action in this Couwt April 10, 2015. Dkt. No. 1.

The ALJ followed a five-step sequent&laluation process to assess whet
Plaintiff was disabled. 20 C.F.R. 88 404.1520, 416.928;also Lester v. Chate
81 F.3d 821, 828 n.5 (9th Cir. 1995). #iep one the ALJ found that Plaintiff ha
not engaged in substantial gainfutieity since the AOD. AR 24. Astep twaq the
ALJ found that Plaintiff has the followingevere impairments: diabetes mellity
sensory neuropathy; edemadagiermatitis in lower exémities; degenerative dig

disease of the lumbar spine; arthritisamkles, hands, and cervical spine; obeg
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ity;

status post ankle fracture with fusionsamnia; depressive disorder; and anxiety

disorder. Id. At step threg the ALJ found that Plaintiff “does not have

impairment or combination of impairmenthat meets or medically equals 1

! Persons are “disabled” for purposes edaiving Social Security benefits if th
are unable to engage imyasubstantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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severity of one of the listed impairmenh 20 CFR Part 404, Subpart P, Appendix

1.” Id. at 25 (citations omitted). Astep four, the ALJ found that Plaintiff has th

residual functional capacity (“RFC”) to:

[P]lerform a reduced range ofdentary work.... Specifically,
the claimant can lift and or carry 20 pounds occasionally and 10
pounds frequently; he can staadd or walk two hours in an
eight hour day, with the use afcane as needed; he can sit for
six hours in an eight hour day, with the ability to elevate his
feet six inches off the floor aritie ability to stand and stretch
every hour, estimated to takeeoto three minutes per hour; he
can occasionally climb stairs; kban never climb ladders, ropes,
and scaffolds; he can occasitipebalance; he can frequently
stoop, kneel, crouch, and cravhe cannot do any forceful
gripping, grasping, or twistindpilaterally; he can frequently
perform fine and gross manipulati, bilaterally; he must avoid
concentrated exposure to ungeted heights and work around
moving, dangerous machinerynchhe is limited to moderately
complex tasks of specific vocatidnaeparation level 4 or less.

Id. at 27. Based on his RF@dathe VE's testimony, the ALJ found that Plaintiff
capable of performing past reletavork as a telemarketetd. at 37. Accordingly,
the ALJ did not proceed tstep five and instead, found th&aintiff had not beer
under a disability from his AOD throudhe date of the ALJ’s decisiond.
Il.
STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), a distrimburt may review the Commissionel

decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar

supported by substantial evidence, and & pinoper legal standards were appli

Mayes v. MassangrR76 F.3d 453, 458-59 (9th C#001). “Substantial evidence

means more than a mere gitia, but less than a prepondeca; it is such relevar

evidence as a reasonable person might acceqteapuate to support a conclusiop.
Lingenfelter v. Astrue504 F.3d 1028, 1035 it® Cir. 2007) (citingRobbins v. Sog.
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Sec. Admin466 F.3d 880, 882 (9th Cir. 2006)A\n ALJ can satisfy the substantial

evidence requirement “by setting out a dethand thorough summary of the fa¢ts

and conflicting clinical evidence, stagj his interpretation thereof, and maki
findings.” Reddick v. Chaterl57 F.3d 715, 725 (9tir. 1998) (citation omitted).

“[T]lhe Commissioner's decision cannot b#irmed simply by isolating 4
specific quantum of supporting evidend@ather, a court must consider the rec
as a whole, weighing both evidence teapports and evidence that detracts fr
the Secretary's conclusionAukland v. Massanariz57 F.3d 1033, 1035 (9th C
2001) (citations and internal quotationsitted). “Where eviénce is susceptibl
to more than one rational interpretatiothe ALJ's decision should be uphelg
Ryan v. Comm'r of Soc. Se628 F.3d 1194, 1198 (9th Cir. 2008) (citiBgrch v.

Barnhart 400 F.3d 676, 679th Cir. 2005));see also Robbingl66 F.3d at 882

(“If the evidence can supporitleer affirming or reversig the ALJ's conclusion, w
may not substitute our judgment for thattle¢ ALJ.”). The Court may review on
“the reasons provided by the ALJ in theahility determination and may not affir
the ALJ on a ground upon which he did not rel@tn v. Astrue495 F.3d 625, 63(
(9th Cir. 2007) (citingConnett v. Barnhart340 F.3d 871, 874 (9th Cir. 2003)).
V.
DISCUSSION
Plaintiff argues that the ALJ erred in) (®jecting the opinions of his treatir

internist; and (2) finding his sulgtive complaints not credibleSeeMemorandum

in Support of Plaintiff's Complaint (“PIMemo.”) at 10-20, Dkt. No. 24. The

Commissioner contends that this Courbgld uphold the ALJ’s assessment of
treating physician’s opinionsd her credibility assessmengeeMemorandum in
Support of Defendant’s Answer (“DeMemo.”) at 1-12, Dkt. No. 25.

A. Plaintiff's Treating Physician’s Opinions

Plaintiff contends that the ALJ's RFd&termination is &ed on an erroneol

rejection of the physical and mental ftino assessments ofshireating physician

4

ng

P>~

prd

om

=

g

the

S




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

Larry Lerno, M.D. SeePl. Memo. at 10-16. The Conmgsioner, in turn, contend
that this Court should affirm the ALJ&ecision because Dr. Lerno’s opinions w
contradicted by four other doctors, and &le] gave specificiad legitimate reason
supported by substantial evidence for discounting theeeDef. Memo. at 1-9.

1. Applicable Law

Courts give varying degrees of defiece to medical opinions depending

the type of physician providing the opinigfl) “treating physicians” who examin

and treat; (2) “examining physicians” whoaemine, but do not treat; and (3) “non-

examining physicians” who neither examine nor tredalentine v. Comm'r Soc.

Sec. Admin.574 F.3d 685, 692 (9th Cir. 20094 treating physician’s opinion i
generally entitled to greater weight thamon-treating physiames opinion, and ar
examining physician’s opinion is generally entitled greater weight than a
examining physician’s opinionGarrison v. Colvin,759 F.3d 995, 1012 (9th Ci
2014). If a treating physicias’'opinion is contradicted by another medical opin
an ALJ must give “specific andd@imate reasons” for rejecting itOrn, 495 F.3d
at 633. If a treating physician's opiniomist contradicted, it may be rejected ol
for “clear and convincing” reason&ester 81 F.3d at 830.

2. October 23, 2012 Letter Opinion

On October 23, 2012, Dr. Lerno weoa letter addressed “To Whom it M
Concern” (the “Letter Opinior)”stating that Plaintiff had been a patient of his si
“July of 2006.” AR 491. Dr. Lerno furtheraged that Plaintiff “has severe diabe

peripheral neuropathy with exgitely severe bil@ral feet pain as well as ped

numbness and paesthesias[l{l. According to Dr. Lerno, Plaintiff's condition he

responded poorly to treatmert. Dr. Lerno then opinethat Plaintiff was “unable

to work at this time becausd [Jhis pain and, in revieimg previous clinic notes, it

seems likely that he has been unablelitain or maintain useful employment fro
the time of our first visit in 2006.1d. Dr. Lerno assessed Riaff as “completely
111
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and permanently disabled and unemployaplend clarified that his “neuropath
is clearly unrelated to @hol or drug abusel[.]ld.

3. Impairment Questionnaire

On April 9, 2014, Dr. Lerno filled owin impairment qustionnaire regarding

Plaintiff's impairments.|d. at 1219-23. Dr. Lerno notatlat he had seen Plaintiff

two to three times per year since July 2006, and had lastee him on March 28
2014. Id. at 1219. Dr. Lerno diagnosed diaibgeripheral newpathy, type-two

diabetes, right ankle arthritis, cervicalgia doedlegenerative disease of the cerv

y

)

cal

spine, chronic low back pain due to degenerative joint disease, and depressjion &

anxiety related to his chronic pain syndromd. Dr. Lerno noted that Plaintiff's

D

symptoms were severe bilateral foot paim;onic right ankle, neck, and back paijn,

depressed mood, and anxiety; that Rifiie pain was aggravated by standing a
walking; and that Plaintiff had undergopkysical therapy for his ankle, but had
other consultations becabe “spends most of his time in Arizondd. at 1220.

Dr. Lerno opined that, “in an 8-hour vkolay,” Plaintiff can perform a job i
a seated position for less than one Hoamd a job standingnd/or walking for less
than one hourSee idat 1221. Regarding his opinion as to jobs performed frg
seated position, Dr. Lerno noted thatitiag does not exacerbate [Plaintiff's] pa
but the constant foot burningakes it very difficult fo him to concentrate on ar
task.” Id. Dr. Lerno also opined that Plaffiwould need toget up from a seate
position to move around every one to two hparyd that Plaintiff would be able 1
return to a seated position in a matiEminutes on each occasiold.

Regarding Plaintiff's exertional limitations, Dr. Lerno opined that Plail

could lift and/or carry zerto five pounds “occasionally but could “never/rarely’

lift and/or carry more than five pound&d. Dr. Lerno further opined that Plaintiff

had no significant limitations in reachingandling, or fingering, but noted that I

% Dr. Lerno noted that it is “medically nessary for [Plaintiff] to avoid continuou
sitting in an 8-hour wdkday[.]” AR 1221.
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symptoms would increase if he was plage@ competitive work environmentd.
at 1222° In an average eight-hour workday,. Derno opined that Plaintiff's pai
and other symptoms would frequently interfesiégh his attentiorand concentration
and noted that Plaintiff would need t&é¢aunscheduled breaks every 15-30 mint

for 5-10 minutes at a timed. Due to his impairmen@nd/or treatment, Dr. Lerno

opined that Plaintiff would need to besaint from work more than three times
month. Id. at 1223. Dr. Lerno further noted tHakaintiff's severe pain produce
depressed mood, anxiety, adhfficulty concentrating.ld. Dr. Lerno concluded b
stating that his responses to theestionnaire dated back to 2004.
4. Analysis
Both parties acknowledge that Dr. heis opinions are contradicted by oth

medical opinions.SeePl. Memo. at 10; Def. Memo. at 1. Thus, the ALJ’s reag

for according Dr. Lerno’s opions reduced weight must Bpecific and legitimate..

Orn, 495 F.3d at 633. Overall, the ALJ'salsion appears to give seven reasons.

a. Reason No. 1: Opinion on alssue Reserved to the Commissioner
The ALJ noted that “Dr. Lerno isteeating physician, whose opinion wol
generally be given more weight becausis inore likely to be based on a detailg

longitudinal picture of the claimant’'s imjpaents,” but concluded that Dr. Lerno
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Letter Opinion should be accorded reducedyive in part, because in it he opines

that Plaintiff was unable to work, permanently disabled, and unemployable—ag

[A]n opinion by a medical sourcedha claimant is disabled or
unable to work does not mean tlaatlaimant is disabled. The
determination of disability isan issue reserved to the
Commissioner and, as such,as administrative finding that
directs the determination or decision of disability.

AR 33 (citations omitted).

* Dr. Lerno noted that “increasing psychoml stress will increase [Plaintiff’s] pai
level and anxiety, inlbprobability.” AR 1222.
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Plaintiff generally does not disputee ALJ’'s argument on this poinSeePI.
Memo. at 11 (“It is concedethat the statements that [Plaintiff] is ‘unable to wo
due to the pain from his ppheral neuropathy and that Seems likely’ that he ha
been ‘unable to obtain or maintain useful employment’ since 2006 are
marginally useful to an ALJ as fact-finder in the disability ingti)r Furthermore,
the ALJ is correct that the determinationdefability is an issue that is reserved
the Commissioner.Thornsberry v. Colvin552 F. App’x 691, 692 (9th Cir. 2014
(“[A] doctor’s opinion that a claimant idisabled is not itself a medical opinion [
an issue reserved exclusively the Commissioner.”) (citation omittedgrown v.
Colvin, 2015 WL 5601400, at *4 (E.D. Cal. SepR, 2015) (finding that a lette

from a marriage and family therapist “merelffered the conclusion of a disabilit

stating plaintiff was unable to work” andathsuch “disability determinations ... are
reserved to the Commissionersge als®0 C.F.R. 88 404.152d) and 416.927(d);

Social Security Ruling (“SSR”) 96-5p996 WL 374183, at *1%July 2, 1996) (a

disability determination is a finding resexd/to the Commissioner; a statement b

medical source that a person is “unablevtwk” does not mean they are disabléd).

The Court therefore finds that thisason is a specific and legitimate rea
to give Dr. Lerno’s Letter Opinion reduced weight.
b. Reason No. 2: Letter Opinion Vague and Conclusory

The ALJ found that Dr. Lerno’s Lettépinion was “vague and conclusol

and does not provide specific work-relatmaitations for the claimant, or objectivie

findings upon which this opinion is based.” AR. This is a valid reason to rejg
a treating physician’s opiniorBray v. Comm'r of Soc. Sec. Admbb4 F.3d 1219
1228 (9th Cir. 2009) (citain omitted) (“[T]he ALJ neeadhot accept the opinion ¢

any physician, including a treating physician, if thatnam is brief, conclusory

* SSRs do not have the force of law. Nelveless, they “constitute Social Secur
Administration interpretations of the statiand regulations it administers, and i
accorded deference “unless they are pja@rkoneous or inconsistent with the A
or regulations.”Han v. Bowen882 F.2d 1453, 1457 (9th Cir. 1989).
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and inadequately supportég clinical findings.”);Morgan v. Comm’r of Soc. Se
Admin.,169 F.3d 595, 601 (9th Cit999) (affirming an ALJ’s decision to discre(
a physician’s opinion because it did nbbw how plaintiff's “symptoms translat
into specific functional deficiterhich preclude work activity”).

Plaintiff contends that the ALJ’'s ds@n to reduce the weight given to [
Lerno’s Letter Opinion based, in part, omsthreason was incorrect because his o
statement—-that [Plaintiff] suffers ‘exquisijesevere bilateral feet pain as well
pedal numbness and paresthssthat have ‘respondgmborly to various modalitie

of treatment offered’—is far more consttive in assessing [Plaintiff]'s sympton

and their resultant limitations.” PIl. Memat 11. But Plaintiff's contention fails

because Dr. Lerno did not expldiow Plaintiff's pain, numbass, and paresthesi

translated into limitations #t prevent work activity.See Morgan169 F.3d at 601]

cf. Smith v. Comm’r of Soc. Sec. Adm2@15 WL 7720502, at *4 (D. Or. Nov. 3
2015) (finding substantial evidence did nopgart the ALJ’s rejection of a medic

opinion as vague because ithector “opined that plaintiff's left shoulder arthritis

and inflammatiorwill cause a decreased range of motioand indicated that a

“‘MRI revealed diffused disc disease thaitis, and probable nerve impingeme

which results in a decreasednge of motion in the neQk(emphasis added). Dr.

Lerno merely listed charactstics which could limit Plaintiff's ability to work ang

declared him “completely and permangrdisabled and unemployable.” AR 491|.

The Court therefore finds that thisason is a specific and legitimate rea
to give Dr. Lerno’s Letter Opinion reduced weight.

C. Reason No. 3: Plaintiff's Earnings After 2006

The ALJ accorded less weigtat Dr. Lerno’s Letter Opinioand Impairment
Questionnaire, in part, because his opiniooscerning Plaintiff's disability statu
and limitations dated to 2006, but Plaintintinued to work util 2011. AR 34.

A contradiction between a treating phyaits opinion and “ther substantia
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the treating physician’s opinion[.]Ortiz v. Astrue 2012 WL 639508, at *10 (E.D.

Cal. Feb. 24, 2012) (citinBatson v. Comm'r of Soc. Sec. Adm&9 F.3d 1190
1195 (9th Cir. 2003)). Herd®r. Lerno’s two opinions are clearly contradicted
Plaintiff’'s work history. In his Letter Opion, Dr. Lerno states that “it seems likg

that [Plaintiff] has been unable to olstadr maintain useful employment from t

time of our first visit in [July of] 2006[,]'and in his Impairment Questionnaire, Dr.

Lerno states that his opinion regardinguiff's significant limitations applied &

far back as 2006. AR 491223. However, Plaintiffantinued to earn wages, ofte

at substantial gainful &wity levels, until 2011. See id.at 266 (2006 ($12,364.18
2007 ($28,969.91), 200838,141.37), 2010 ($34,838.62nd 2011 ($6,351.40)).
Plaintiff concedes the earnings findiryt argues: (1) that the date on wh

an impairment reaches disabling severitg determination for the ALJ; and (2):

That his doctor may have affixed an onset date that the ALJ
would consider inconsistent withe evidence as a whole does
not constitute a valid reason to discredit the opinion of a
medical practitioner who, unlike @hALJ, is not fully equipped

to render that partialllegal determination.

Pl. Memo. at 16. The determination of digidy is indeed an issue reserved to {

Commissionersee supr& 1V(A)(4)(a), but itis not merely thé\LJ's disagreement

with Dr. Lerno’s onset date thaffects his credibility. It is als®laintiff's apparent
disagreement therewith. Dr. Lerno reviewdintiff's records and concluded th
he was “unable to obtain or maintairefitd employment from the time of our fir
visit in 2006.” AR 491. Plaintiff, bgontrast, continued working until 2011.

The Court therefore finds that thisason is a specific and legitimate reaj

to give Dr. Lerno’s Letter Opinion and pairment Questionnaire reduced weight.

d. Reason No. 4: Minimal Treatment History
The ALJ accorded less weight to rerno’s Impairment Questionnaire,

part, because he has had a “minimal treatment history” with Plaintiff. Specifi
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the ALJ noted that Dr. Lerno generally sédaintiff “only two to three times” pe
year, which the ALJ found to be consistenth the “significant gaps” in Plaintiff's
treatment history discussedrlier in the ALJ’s decisioh.SeeAR 28, 30, 34, 1219
In assigning weight to a treating physitgopinion, the regulations permit an A

to consider the length and frequermlythe treatment relationshipSee20 C.F.R.

J

88 404.1527(c)(2)(1), 416.920)(2)()). (“[T]he longer a treating source has treated

you and the more times you have been dBea treating source, the more weig
we will give to the source’s medical opam.”). However, the Regulations st
require “deference to theetating physician’s opinions.”Orn, 495 F.3d at 633
(citing 20 C.F.R. 8§ 404.1527; SSR 96-2p, 1996 WL 374188, at *1 (“A finding
a treating source’s medical opinion is resttitled to controlling weight does n

mean that the opinion isjeeted.”)). Thus, while the ALJ could consider that

Lerno saw Plaintiff only two to three tim@er year, this is one but factor, and i

not alone a specific and legitimate reasogit@ Dr. Lerno’s opinions less weight

e. Reason No. 5: Routine and Conservative Treatment

The ALJ also reduced the weight accmfdo Dr. Lerno’s Letter Opinion an
Impairment Questionnaire because his opinwwase inconsistent with the record
a whole. SeeAR 33-34. The ALJ specifically fouhthat Plaintiff “received routing
and conservative treatment for his conditions, which has also been minim
consisted mostly of [phone requekig pain medication refills.”ld. An ALJ may
reject the opinion of a treating physiciahavprescribed conservative treatment,
opines that a claimant suffedisabling conditionsRollins v. Massanari261 F.3d

853, 856 (9th Cir2001) (ALJ properly rejected opinion of treating physician wh

> The ALJ noted that “[a]fter March 2013 ette is little medical evidence of reco
that the claimant received medical hedlatment, other than minimal treatme

with significant gaps between treatment tssi AR 30. As an example, the AL

noted that Plaintiff was seen in June 208 diabetes management and repor
that he thinks he is ‘doing better[,]'” btihat there are no records thereafter “u
September 2013][.]1d.
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physician had prescribed conservative treait and plaintiff's activities and lag
of complaints were inconsistent with thkysician’s disability ssessment). For th
reasons discussed beloseé infra8 IV(B)(2)(c)), the Court finds that this reason
a specific and legitimate reason to accdrdLerno’s opinions reduced weight.

f. Reason No. 6: Reliance oRlaintiff's Subjective Reports

The ALJ further found that Dr. Lerrweavily relied on Plaintiff's subjectiv
statements as to his symptoms and lit@tes in preparing the Letter Opinion, a

specifically, on an October 2012 phone calhirBlaintiff asking for a letter stating

(1) the reason for his disaltyj (2) that he cannot woffior 12 months or more, and

(3) that his “disability is not caused by drug or alcohol addiction.” AR 34.

In Reddick v. Chateithe Ninth Circuit addressadhether an ALJ may reje¢

a medical opinion because it was solicitedamnection with a claimant’s disabilif
claim. Reddick 157 F.3d at 726. The court reviegvprevious cases addressing

iIssue—in particularBurkhart v. Bowen856 F.2d 1335 (9th Cir. 1988), aBdelee
v. Chater 94 F.3d 520 (9th Cir. 1996)—and clarified that, “in the absence of

evidence to undermine the credibility ofreedical report, the purpose for which t
report was obtained does not providegitimate basis for rejecting it.Id.

Here, the fact that Plaintiff “requedtflea letter from [Dr. Lerno] stating hi
reason for disability” (AR 646)as one of five reasonsalALJ provided for giving
Dr. Lerno’s Letter Opinion less weight. &lCourt has found thather four reason
permissible. Thus, while this reasowld not constitute sutmntial evidence of
its own, the Court finds that it was nog&d error for the ALJ to consider it.

g. Reason No. 7: Inconsistenayith Activities of Daily Living

The ALJ also found that the opiniomsthe Impairment Questionnaire we
inconsistent with Plaintiff's daily activitieSwhich indicate that [he] has been al
to travel between Arizonand California, take care dfis personal needs, prepg
simple meals, go out alone, and go shoppirgeeAR 34. Inconsstency betweer

a treating physician’s opiniomd a claimant’s daily activiteecan act as a specif
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and legitimate reason to reject the opinisee Bayliss v. Barnhad27 F.3d 1211
1216 (9th Cir. 2005)Rollins v. Massanari261 F.3d 853, 856 (9th Cir. 2001), bu
claimant does not need to “be utterly ingejpated to be eliglb for benefits.” Fair
v. Bowen885 F.2d 597, 603 (9th Cit.989). Here, the Coufinds that the daily
activities the ALJ identified are not cleyadt odds with Dr. Lerno’s opinions.

The Commissioner agrees with theJ’'s assessment, and argues that:

It was reasonable for the ALJ to assume that Plaintiff's
interstate travel, for inahce, undermined Dr. Lerno’s
contention that Plaintiff could nait for a full hour and needed
breaks every one to two hours, or that Plaintiff's ability to go
shopping, take caref his personal needs, go out alone, and
prepare simple meals, undermth Dr. Lerno’s belief that
Plaintiff was limited to lifthg no more than five pounds
occasionally.

Def. Memo. at 8. It may be reasomabd assume that interstate trave.traveling
between Arizona and Californiapuld undermine Dr. Lerno’s contention regardi
Plaintiff’s inability to sit for more than @hour, but it is also reasonable to asst
that Plaintiff takes frequeriireaks during the trips. Meover, Plaintiff's ability to
shop, take care of personal needs, goatate, and preparensple meals does nc
necessarily involve, as the Commissionamse to assume, lifting over five poung

The Court finds that this reas@nota specific and legitimate reason to g
Dr. Lerno’s Impairment Questionnaire rega weight. This error was harmle;
however, because the ALJ also gave othdependent, legally sufficient reasons
give the Letter Opinion and Impaient Questionnaire less weightee Howell v
Commissioner Social Sec. Admi849 F. App’x 181, 184 ¢ Cir. 2009) (ALJ’s

ime

]
IS.

ve

erroneous rationale for \gting treating physician’s appon was harmless because

the ALJ gave other legallyufficient reasons for regting it) (citation omitted).

In sum, the Court finds that the ALJ did not err in giving “reduced weight” to

Dr. Lerno’s Letter Opinionrad Impairment Questionnaire.

13




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

B. Plaintiff's Credibility

Plaintiff also argues that the ALJ's1ling that his subjective complaints g

not fully credible is unsupportdaly clear and convincing evidenc&eePl. Memo.
at 16-20. The Commissioner argues thatAlhJ’'s reasons for finding Plaintiff nc

fully credible are supported by substantial evidertseeDef. Memo. at 9-12.

\re

“In assessing the credibility of a alaant's testimony regarding subjective

pain or the intensity of symptoms, tA&J engages in a two-step analysiddolina
v. Astrue 674 F.3d1104, 1112 (9th Cir. 2012) (citingasquez v. Astryé&72, F.3d
586, 591 (9th Cir. 2009)). “First, the Alodust determine whether the claimant |
presented objective medical evidenceaof underlying impairment which cou
reasonably be expected to produceghm or other symptoms allegedTreichler
v. Comm’r of Soc. Sec. Admiid75 F.3d 1090, 110(2014) (quotind-ingenfelter,
504 F.3d at 1036) (internal gadibon marks omitted). If so, and if the ALJ does
find evidence of malingering, the ALJ must provide specific, clear and convi
reasons for rejecting a claimant’s testimoagarding the severity of his sympton
Id. The ALJ must identify what testimonyas found not credible and explain wi
evidence undermines that testimorigolohan v. Massanari246 F.3d 1195, 120
(9th Cir. 2001). “Generdindings are insufficient.”Lester,81 F.3d at 834.

“After careful consideration of the elence,” the ALJ found that Plaintiff’
“medically determinable impairments cduleasonably be expected to cause [
alleged symptoms;” but found that Plafif's “statements concerning the intensit
persistence, and limiting effects of [hs}fmptoms are not entirely credible for t

reasons explained in this decision.” AR 3Phe ALJ explained that: (1) Plaintiff’

daily activities are not limited to the extesrie would expect; (2) Plaintiff receive

unemployment compensation during the retg\@eriod; and (3) Plaintiff primarily
received routine, conservative treatmefd. at 28, 32. No miangering allegation
was made, and therefore, the ALJ's m@smust be “clear and convincing.”

Il
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a. Reason No. 1: Plaintiff's Daily Activities

The ALJ found that Plaintiff “describedhily activities which are not limite
to the extent one would expect, giver tbomplaints of disabling symptoms &
limitations.” AR 32. The ALJ specifically ned that Plaintiff “is able to take ca
of his personal needs, talare of a dog, preparengple meals, ... do simpl
household chores[,] ... drive, go albne, and handle moneyld.

Inconsistency between symptom allegations and @ailivities may act as

clear and convincing reasonfiad claimants less credibleTommasetti v. Astrye

533 F.3d 1035, 1039 (9th Cir. 2008unnell v. Sullivan947 F.2d 341, 346 (9t
Cir. 1991). But the mere fact that “a plaff has carried on certain daily activitie
such as grocery shopping, ... does not inwaay detract from her credibility as {
her overall disability.” Vertigan v. Halter260 F.3d 1044, 1050 (9th Cir. 2001).
claimant need not be “utterly incapacitated”be eligible fo benefits under thg
Social Security Act.Fair, 885 F.2d at 603. “[M]anjrome activities are not easi
transferable to what may blee more grueling environment of the workplace, wh
it might be impossible to periodibarest or take medication.”ld. However, an
ALJ may discredit a claimamsttestimony if she “reports participation in everyd
activities indicating capacities that d@ransferable to a work settingMolina, 674

F.3dat 1112-13. The critical difference b&t®n such activities “and activities in

full-time job are that a person has mdexibility in scheduling the former ..., can

get help from other persons., and is not held to a minimum standard
performance, as she would be by an employ&jdrnson v. Astrue671 F.3d 640
647 (7th Cir. 2012) (cited with approval @arrison, 759 F.3d at 1016).

The Court finds that the relativemundane activities identified by the Al

are not of a character that suggests a ¢tdatedibility. An ability to perform basi
self-care tasks, tend to a pet, maintamiaimal level of cleanliness at home, driy

be alone in public, and manage financespdy does not clearly signal an ability

perform in the more gruelinghgironment of the workplacefair, 885 F.2d at 603
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see also Garrison759 F.3d at 1016 (“We have exgedly warnedhat ALJS must
be especially cautious in concludingathdaily activities are inconsistent wi
testimony about pain, because impairmsetitat would unquestionably preclu
work and all the pressures of a workplaogieonment will often be consistent wit
doing more than merely restingled all day.”Ycitation omitted).

The ALJ also noted, however, thdthaugh Plaintiff allged “symptoms an

h

h

)

limitations preventing all work, the record ets that [he] has been able to trayvel

since the [AOD].” AR 32.The ALJ specifically identifies an August 2011 trip
Las Vegas Plaintiff took witthis children and Plaintif6 occasional trips back f{
California during the time period that heed with his parents in Arizonald. The
ALJ stated that while “travel and a disabildye not necessariputually exclusive,
the claimant’s decision toavel back and forth betwedwrizona and California, a
well as take a trip to Las Vegas, tendsstiggest that [his] alleged symptoms 4
limitations may have been overstatedd. Absent findings as tbow Plaintiff's
travels undermine his credibility, howevénjs Court cannot find this reason clg
and convincing. Santos v. Colvin2015 WL 3886939, at *§C.D. Cal. June 24
2015) (“Merely referencing Plaintiff's [Mex@] trips was insufficient to establish
conflict with Plaintiff's testimony.”) (citations omitted)Chalfant v. Astrue2011
WL 61612, at *6 (C.D. Cal. Jai, 2011) (“[P]laintiff'svacation to Hawaii does n(

inherently negate mallegations of pain and otheymptoms, and the ALJ provide

no explanation as to why she found pldfigiability to partake in such a vacatic

® The ALJ’s record citations provide littl@itext. Regarding Plaintiff’s trip to Lg
Vegas, the page of the record the Altgés states: “Recently [Plaintiff's] kids tog
him to Las Vegas.” AR 453. Regarding Rt#f’'s “occasional” trips to California
the ALJ cites two records. The firstasprogress note fno a March 2013 Arizong
appointment which states only that Ptdfri'is going to California next week an
wants to know what is causing his dizzinessl’ at 1375. The second is a progry
note from a September 2013 California appoimtwehich states only that Plainti
is “[s]till living most of the time with his pa&nts in AZ” and “[p]lans to go back t
AZ in 3 days.” Id. at 1159-60.
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incompatible with plaintiffs complaints Nor is it apparent from plaintiff's

testimony about her trip that she spensubstantial part’ of her time performing

any physical task that translates te thork environment”) (citation omitted).

The Court therefore finds that this reass not a clear and convincing reag
to discount Plaintiff's credibility.

b. Reason No. 2: Unemployment Benefits

The ALJ noted that Plaintiff “received unemployment compensation” dy
the relevant time period and although receipt of such “benefits does not necg
preclude receipt of Social 84rity disability benefits,’it indicates that he certifie
that “he was willing and able to engageniark activity, which is inconsistent wit
a claim for disability.” AR 32. A claim@’s receipt of unemployment benefits is

reason to discount her credibilionly if she holds herself out as available for ft

time work. Carmickle v. Comm'r, Soc. Sec. Adm&83 F.3d 1155, 1162 (9th Cir.

2008); Copeland v. Bower861 F.2d 536, 542 (9th Cir. 1988). If the record “d
not establish whether [a claimant] held hati®ut as available for full-time or par
time work,” the use of unemployment beneéitsa basis for a “credibility finding

not supported by substantial evidencéd. Further, while “Continuedreceipt’ of
unemployment benefits casts doubt on antlaf disability, ... the receipt of som

unemployment benefits, followed by the sedpsent refusal of ... benefits, actua

supports a claim of disability.’Deloach v. Colvin2015 WL 4040615, at *8 (C.D.

Cal. July 1, 2015) (citingghanim v. Colvin763 F.3d 1154, 1165 (9th Cir. 2014))

At the hearing, Plaintiff could noecall the exact date he stopped worki
but the record cited by the ALJ to suppher unemployment benefits argument-
Social Work Outpatient Note dated Aug@§t, 2011—states that Plaintiff report
being unemployed since March 2014. at 51, 451. In that August 30, 2011, nc
the social worker furthestated that Plaintiff:

[R]eported he was receiving emmployment for a few months
however he is unable to returnwmrk. He further reported he
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Is in the process of applyingrfsocial security disability, and
he wanted to apply for SDI for income as he is applying for
social security disability.

Id. at 451. Similarly, when he was askede had receivednemployment benefit
at the hearing, Plaintiff said that heatha little thing of unemployment[,]” but the

realized and was told by his doctbat he should not be workindd. at 63. Base

on the foregoing, it is not clear whether Rtdf held himself out as being available

for full-time or part-time work. Moreovethe record appears to show that Plain
receivedsomebenefits—from approximately Meh 2011 to June 2011, his AOD-
but refused benefits upon deciding that he could no longer work.

The Court therefore finds that this reags not a clear and convincing reas
to discount Plaintiff's credibility.

C. Reason No. 3: Routine and Conservative Treatment

Finally, the ALJ stated that “[Plaintiffjas not generallyeceived the type of

medical treatment one would expect for tally disabled person.” AR 32. While

Plaintiff “has received treatment for his plog impairments,” it “has been routir
and conservative, consisting mostly ofdmation refills for pain medication.’ld.

at 28’ This is a sufficient reason tiscount a claimant’s credibilitySee Parra v

Astrue,481 F.3d 742, 750-51 (9th Cir. 2007yi(eence of conservative treatment] i

sufficient to discount a claimant’s testimorggarding severity of an impairmen
see also Meanel v. Apfdl72 F.3d 1111, 1114 (9th Cir. 199%¢jecting plaintiff's
111

" The ALJ noted that “most of the claimtzs medical treatment from his [AOD] .|.

[92)

n

—

tiff

on

e

S

);

through September 2013, hagnsisted mostly of telephone calls to his primary

care physician for pain medication refills, mtlthan in person visits. The mediq
evidence of record indicas that approximately ew month, from June 201
through September 2013, the claimagnitoned in requests for pain medicati
refills.” AR 28 (citations omitted).Plaintiff concedes this pointSeePl. Memo. at
11 (*[T]he majority of [Plaintiff's canmunications with the VA’s primary catf
clinic have been in the furtherance diilieg his prescribed medications|.]”).
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complaint “that she experienced pain agwhing the highest level imaginable”
“Iinconsistent with the ‘minimal, consetive treatment’ that she received”).
Plaintiff rejects the ALJ’s finding on tee grounds. First, &htiff states thal
“the ALJ apparently overlookthe fact that he did undergo an open reduction
internal fixation for his right ankle, asperation which ultimately failed to remeq

his ankle function,” and cigea February 2012 x-rayyd March 2014 imaging stud

which show arthritis and degerative changes in the jointPl. Memo. at 12. But

the ALJ did mention Plaintiff's surgegnd subsequent right ankle issuége, e.g.
AR 28-29 (noting that Plaintiff was evalea for ankle pain, du his March 2009
ankle surgery—which was performed to repair a frabtuie February 2012); 24
(“claimant had a mostly normal physicaleemination, other than a deformity of

right ankle”); 29 (“x-rays of the ... righfbot indicated ... prominent posttrauma

and surgical findings about the ankle joint3) (“x-rays of tle claimant’'s ankles

indicated ... arthritis of the right ankle”Moreover, Plaintiff's argument address
the severity of his right ankle problems, tio¢ nature of his éatment therefor.
Here, as noted, the ALJ found that thihatis and degenetian in Plaintiff's

ankle is a severe impairmenfAR 24. But the ALJ fuhter found that the treatme

Plaintiff has received for thaevere impairment has beeyutine and conservative.

Id. at 32. And that finding is supported by substantial evidence. In April 201
example, Plaintiff was “advised as to the uséN8&AIDs weight loss, and activit)
modification” as treatment for his ankléd. at 28 (emphasis added), 434g also
Parra, 481 F.3d at 751 (finding treatment o&ipitiff's “physical ailments ... with

an over-the-counter pain medication” consétlconservative treatment). Also |i

® Plaintiff “presented to the emergency rowith a right ankle fracture dislocatior
in March 2009. AR 402-03. “Orthopedics svealled,” Plaintiffivas evaluated, hi
ankle was splinted, arfte was sent homdd. at 403. At a follow-up appointmen
however, because “he still had a significantount of swelling,” he was admitte
Id. The hospital eventually “took [Plaintiftp the Operating room and did the op
treatment internal fixation dhe bimalleolar fracture[.]"ld.
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April 2012, Plaintiff was prescribed a raakbottom shoe orthotic to help increg
his mobility. SeeAR 434, 594. However, Plaintiff then moved to Arizona and {
did not follow-up on that prescription until 2018d. at 29, 1348 (August 8, 201
Progress Note, noting that: Plaintiff “compiaiof some mild pain. He was seen

prosthetics and is awaiting pigi of a[n] orthotic today.”)¢f. Burch 400 F.3d at

681 (finding that the fact that plaintiff's jpawas not severeneugh to motivate her

Se
hus
B,
by

to seek other treatment forms was “powkéuidence regarding the extent to which

she was in pain”). In sum, though the treatiof Plaintiff's ankle when the injur
occurred in March 2009 does indeed appedratce been, as he argues, “invasiy
seePl. Memo. at 12, the treatment he has iraxksince then appears to have by
minimal, consisting mostly of pain medicatiorSee, e.g., Martinez v. Colyia014
WL 2533784, at *3 (C.D. Callune 5, 2014) (that no ckor recommended surger
and that Plaintiff pursued conservativedtment including pain management g
epidural injections, undermined Plaintiff's subjective complaints).

Second, Plaintiff argues that the Atndischaracterizes or misapprehends
nature of his treatment” for “the periphkreeuropathy in his feet, the degenerat
disc disease in his cervical and lumbar spine, and his depression and anxiety
Memo. at 12. Plaintiff argues that didlbeneuropathy has nsurgical remedy, an
has “very little prospects for curativeeéitment aside from piative measures.”ld.
However, the record does not show that palliative measures aside from narcd
pain medications and oral diabetes meitheces have been suggested to address
allegedly disablingheuropathic pain.See, e.g.AR 404-06 (Plaintiff's medication
list from July 2012, showg Glipizide and Metformin for diabetes, and Morph
Sulfate and Oxycodone for pain), 1481-82 (Plaintiff'sdmation list from March
2014, showing Metformin for diabetes, alidrphine SO4, Morphine Sulfate, ar

y
€,

2en

Y,
and

the
ve
[.]" |
)

tic
5 his
|

ne

nd

Oxycodone for pain). Furthermore, the Ablppears to have actually incorporated

Plaintiff's subjective statements abous meuropathy into hd®FC assessment.
111
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At the hearing, the ALJ questioned Plaintiff as follows:

Q So, would it be fair to say that you mentioned early,
about 30 minutes is your sitting tadéce, or what do you think --

A Well, I sit all day long. ljust got to keep changing
positions. Sometimes I'll lay dowbecause | can’t. It just
depends on how. Like --

Q Okay. When you say you sit all day are you sitting in
the regular position?

A | have a chair. It tiltsand holds your feet up and it's
kind of more comfortable, but sometimes the thing on my leg
allows me and that --

Q Okay.

A So--

Q Wait. Wait. When yowsay you sit all day, are you
saying that you sit in a tiltechair with your legs up?

A Yeah.

Id. at 81-82. As noted above, the ALJ'Bdl RFC assessment includes a limitat

that “[Plaintiff] can sit for st hours in an eight hour dawijth the ability to elevate

his feet six inches off the flo@nd the ability to stand and stretch every hq
estimated to take one toree minutes per hour[.]Jid. at 27 (emphasis added).

“Likewise,” Plaintiff contends, “the anhdard treatment protocol for the pa

from spinal disc degeneratiost medicinal, not necessarigurgical. The mere fag

that those conditions have not required gaigor other, more invasive remedi
presumes, without foundation, that suadatment modalities exi8 Pl. Memo. at
12-13. However, Plaintiff's citations sedmcontradict his apparent assertion t
no other treatments exiskd. at 13 n.3 (“Medical treatnm¢ for degenerative ... dis
disease is typically limited to providing a structured programhyfsical therapy
and medications, includingnti-inflammatory drugs, short courses of steroids s

as prednisone, muscle relaxanend opioid pain relievs.”) (emphasis addeq

(citations omitted)see also Watson v. Sist2011 WL 5155175, at *5 (E.D. Cal.

Oct. 28, 2011) (“Treatment falegenerative disc diseasicludes pain medicatiol
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epidural injections, use of a ... TENS ...ityphysical therapyand surgery”). The

absence of recommendations for such treatsnBere supports the ALJ’s findin
See Warre v. Comm’r Soc. Set39 F.3d 1001, 1006 (9th Cir. 2006) (impairme
that can be effectively controlled withedication are not disabling for the purpg
of determining eligibility forsocial security benefits).

Finally, Plaintiff argues thahedication prescribed to hime., morphine ang

0.
nts

)SE

oxycodone, “hajve] been helibt to constitute ‘conservative’ treatment as would

undermine the credibility of a claimant’'s painSeePl. Memo. at 13-14 (citation
omitted). The Ninth Circuit and its districourts have generally viewed the use
narcotic pain medication a®n-conservative treatmentee, e.g.l.apierreGutt v.
Astrue,382 F. App’'x 662, 664 (9th Cir. 20LQtreatment with “copious” amount

of narcotic pain medicatiomccipital nerve blocks, artdgger point injections wa

not conservative)Christie v. Astrue2011 WL 4368189, at *4 (C.D. Cal. Sept. 1

2011) (treatment with narcotics, steroideictions, trigger point injections, epidur
injections, and cervical traction was not cenvaitive). Howevernn these cases, th

claimants typically used narcotic medioats in conjunction with other treatmen

which were also not conservative. The asaarcotic medicatin, by itself, may be

considered conservative treatmeieeHuizar v. Comm'r428 F. App’x 678, 68(

(9th Cir. 2011) (finding plaintiff respondeo conservative treatment, including U

of narcotic medicationsHiginio v. Colvin,2014 WL 47935, at *5 (C.D. Cal. Jan.

7, 2014) (finding that plaintiff's treatmelas a whole was conservative even tho
plaintiff had been prescribed natc medication at various times3yrisel v. Colvin,
2014 WL 1315894, at *12 (C.D. Cdpr. 2, 2014) (use afarcotic pain medicatio

was conservative when it gaxgief, and was not combinegith other treatments).

As noted above, Plaintiff's use of narcgbiain medications does not appear to h
been in conjunction with other treatmewntisich were also not conservative.
The Court finds that this reasonasclear and convincing reason to disco

Plaintiff's credibility. However, since th€ourt found that the ALJ’s other reasdg
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for discounting Plaintiff's credibility ar@ot clear and convincing, the Court myst

decide whether the ALJ’s reliance throse reasons was harmless er@armickle

533 F.3d at 1162. The relevant inquiry fist whether the ALJ would have made a

different decision absent any error,” butetier the ALJ’s decision is still “legall
valid, despite such error.’Id. The “remaining reasoningnd ultimate credibility
determination[must be] ... supported by substahtevidence in the record.’ld.
(emphasis in original) (citingatson 359 F.3d at 1197). Here, given the discuss
above concerning the nature of Plaintiff's treatment, the Court concludes the
credibility finding is legally valid ad supported by substantial evidence.
V.
CONCLUSION
IT IS ORDERED that Judgment shbhe entered AFFIRMING the decisiq

of the Commissioner denying benefits.

IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

Qa}c.iﬁ.a . Qe

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

DATED: Decembefl,2015

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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