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l. Background

Active Release Techniques (“ART”) ispatented soft tissue system/movement
based massage technique developed azatent by Defendant Dr. Leahy to treat
problems associated with stles, tendons, ligaments, fasand nerves. Order Denying
Preliminary Injunction, May 29, 2015 (“Qer”) (Dkt. 24) at 1. According to the
Defendants, the ART system employs seMauadred unique treatment protocols,
protected by six patentsl. Due to its effectiveness, ART has become a popular
treatment. Compl. (Dkt. 1-2) { 13.

In order for a chiropractor to practice ARe or she must receive a certification
from Active Release Techniques LLC (“AR.LC”). Order at 2. Plaintiff Vasili
Gatsinaris (“Dr. Gatsinaris”) is a chiroptar trained and certifteto use ART through
ART LLC. Compl.q 12. He received his ART certification in 2002, and was
continuously recertified in ARTrom 2002 until September 20114l

In 2007, Dr. Leahy formed ART Corpoeafolutions, Inc. ARTCS”) to offer
ART treatments to companiesatiwish to provide onsite treatment to their employees.
Id. 11 12, 14. ARTCS contracts are servioaty by providers in the ART network,
which consists of qualified prviders who have been trathen the ART technique and
have passed qualifyirgsts and verificationsd. { 15. Each provider in the network
must sign a provider agreentéthe “Provider Agreementip provide ART services to
corporate clientdd. Ex. A. Under the Provider Agreentea provider is allowed to use
the ART name and trademarks for one y&hrThe Provider Agreement also includes
provisions barring providers fno providing ART treatments toorporate clients outside
of the agreement:

d. Competition. PROVIDER may contract with any PAYOR or
EMPLOYER independently of tidETWORK. However, in the event
the PROVIDER has both a direct and NETWORK Contract, the
NETWORK contract shall prevail.

PROVIDER shall not share practispecific pricing information or
provider contract compensation witther Participating PROVIDERS.

Non-competition. As ART Corporate Solutions, Inc. will provide
education, training, support aadcess to proprietary systems the
PROVIDER agrees to pursue new amae first aid/wellness business
only through, or in conjunction with, ART Corporate Solutions, Inc. In
the event PROVIDER teninates or is termated the NETWORK,
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PROVIDER shall not solicit or d#ctly contract with existing
NETWORK PAYORS or EMPLOYER%or a period for two (2) years
from the expiration of the Agreemigfior the purposes of providing
ART treatment services.

PROVIDER agrees that NETWORKahbe able to enforce this
provision via an injunction or ber necessary means to protect
NETWORK relationships and PROVIDEs$hall bear the cost of such
enforcement.

Id. 19 16-17.

Dr. Gatsinaris’s corporation, Gatsina@ifiropractic, Inc. (“GCI”) entered into
agreements with several corporate ckantlependently of ARTCS to provide ART
treatment to those clients’ employeks.{ 18. On August 142014, Dr. Gatsinaris
received a “cease and desist” letter fromTAFS, accusing him and his companies of
violating the non-compete provision in the Provider AgreemiénDefendants
demanded that Dr. Gatsinaris refrain freaticiting and acquiring any “new corporate
first aid/wellness business,” and that Pldfateither stop providing services to any
former ARTCS clients, or to transfer tlgosontracts to ARTCS, or face legal actilah.{
20.

On November 14, 2014, ARTfiled a lawsuit in Colo@o state court against Dr.
Gatsinaris and his companies fiveach of contract, tortious interference with contract,
and unfair competitiorSeeDistrict Court, El Paso @unty, Colorado Case No. 14-cv-
34232 (“Colorado Action”); Decl. of Josejgh Daniels (“Daniels Decl.”) (Dkt. 21-1) Ex.
D.! Dr. Gatsinaris and his companies eacallenged personal jurisdiction in Colorado.
Declaration of Vasili Gatsinaris (“Gatsinaixcl.”) (Dkt. 15-2) 127, 28. The Colorado
court denied their motion to dismiss for laakpersonal jurisdiction on May 19, 2015.
Daniels Decl. Ex. E.

In August 2014, Dr. Gatsarmis registered online fahe ART LLC certification
course for Novemdr 2014. Compl{ 21. In early Novembet014, Dr. Gatsinaris
contacted ART LLC about the course mataremhd was told that his registration had
been rejectedd. I 22. ART LLC informeddr. Gatsinaris his money would be refunded,
and that Dr. Leahy would “gdftack to him” regarding the recertification procdds.

Around April 1, 2015, Dr. Gatsinaris’srigest corporate client, Parker Hannifin,
notified him that it was aware of Dr. Gatsinaiexpired certificatiorio provide ART. It

! The Court takes judicial notice of the Colorado Action. Fed. R. Evid. 201.
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informed him that it would natllow Dr. Gatsinaris to comtue providing treatment to its
employees without proof of a#ication within 30 daysld. I 27. Dr. Gatsinaris suspects
that Defendants contacted Parker Hanniégarding the lack of certificatiotd.

On April 28, 2015, Plaitiffs filed this lawsuit in Cange County Superior Court.
In the Complaint, Plaintiffessert six claims for: (eclaratory relief; (2) unfair
competition in violation of Adornia Business and Professis Code 8 17200 (“UCL");
(3) intentional interference with a contract; (4) intentional intenieeavith prospective
economic advantage; (5) negligent interference with gppriive economic advantage;
and (6) violation of the Cartwright AdGalifornia Business and Professions Code 8
16720.SeeCompl.

Specifically, Plaintiffs allege that Defenuta have conspired to restrain trade to
gain an unfair advantage tine chiropractic service industand to mainta a monopoly
in corporate ART service#d. 1 28. Plaintiffs allege th&efendants have engaged in
anti-competitive acts by refus] to recertify Dr. Gatsinaris and other competitors,
informing clients that Dr. Gaitsaris and other competitorseanot certified in ART, and
seeking to enforce illegalon-compete agreemenig.

Plaintiffs immediately sought a temporagstraining order to enjoin Defendants
from (1) “denying the automatic extensionlf Gatsinaris’s ART certification” and (2)
prohibiting Defendants from “interfering withe renewal process for Dr. Gatsinaris’s
ART certification.” On May 12015, the Orange Coun8uperior Court granted the
requested relief in part, prohibiting Defendants from “denying thenaatic extension of
Dr. Gatsinaris’'s ART certification to bridgey existing gap igertification until and
subject to the determinatiarf Plaintiffs’ Applicationfor Preliminary Injunction.’See
Declaration of Carol Gefis (“Gefis Det) Ex. 5, TRO andDSC Re: Preliminary
Injunction (Dkt. 14-3). The state court setearing for the preliminary injunction on
May 15 and instructed Defendartb reply by May 11, 201%d.

Defendants removed this action to t@igurt on May 11, 2015, before the
scheduled hearing ondiTRO in state courGeeNotice of Removal (Dkt. 1).

On May 20, 2015, Plaintiffs filed a motidar preliminary injunction in this Court
to enjoin Defendants from denying Plaintiffs’ “automatic extensafmRT certification
and interfering with the renewal process (O#&). The motion for preliminary injunction
was denied on May 29, 2015 (Dkts. 23, 24).

On May 26, 2015, Defendants filed thegent motions to dismiss. The first
motion challenges this Court’s personalgdiction over individuaDefendant Dr. Leahy
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on the grounds that Dr. Leahy lacks minimoomtacts with California (Dkt. 20). In the

second motion, Defendants seek a stagiismissal of the case under tbelorado River

abstention doctrine, or in thédernative, dismissal of Plaifits’ claims for failure to state
a claim (Dkt. 21).

[l Colorado River Abstention

The Court will first address theuestion of abstention under t@elorado River
doctrine, as it concerns the propriety of this Court’s jurisdiction.

A. Legal Standard

Generally, “federal courts have a stuicity to exercise the jurisdiction that is
conferred upon them by @gress . . . . This duty is not, however, absolute.”
Quackenbush v. Allstate Ins. C617 U.S. 706, 716 (1996]C]onsiderations of [w]ise
judicial administration, giving regard tmnservation of judicial resources and
comprehensive disposition fiigation,” may counsel federal courts to abstain from
proceedings concerning the same mattea pendent state court actiGolorado River
Water Conservation Dist. v. United Staté24 U.S. 800, 81{1976) (alteration in
original) (internal quotation marks omitte “[T]he circumsances permitting the
dismissal of a federal suit due to the presari@@concurrent state proceeding for reasons
of wise judicial administration are considbly more limited tan the circumstances
appropriate for abstention. The fornmgicumstances, though exceptional, do
nevertheless existltl. at 818.

In order to determine whetherdismiss or stay an action undeolorado Rivera
district court must weigh eight factors: “(Which court first assued jurisdiction over
any property at stake; (2)géhnconvenience of the federaltdon; (3) the desire to avoid
piecemeal litigation; (4) the order in whicketforums obtained jurisdiction; (5) whether
federal or state law provides the rule of dam on the merits; (6¥hether the state court
proceedings can adequatelyptact the rights of the fedéiéigants; (7) the desire to
avoid forum shopping; and (8) whether theestadurt proceedings will resolve all issues
before the federal courtR.R. St. & Co. v. Transp. Ins. €656 F.3d 966, 978-79 (9th
Cir. 2011).

B. Analysis

Defendants raise a number of argumémfavor of abstention. The Court will
address each of these arguments and the @gbtado Riverfactors in turn.
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1. Jurisdiction Over Res

The parties agree that the fifactor is not relevant in this case as the case does
not involve a specific piece of propertydibes not weigh for or against abstention.

2. Inconvenience ofthe Federal Forum

When evaluating this factor, courts corgithe general convenience of the federal
forum to the partiesSee Colorado Rived24 U.S. at 818 (citinGulf Oil Corp. v.
Gilbert, 330 U.S. 501 (1947)) (referencingfiars considered under forum non
conveniens analysis, including the ease okas to proof, availability of witnesses, and
other practical problems). The question i$ whether a party can demonstrate that the
federal forum is more or less convenient thfan state forum, but rather whether “the
inconvenience of the federal forum is so gtlat this factor poirsttoward abstention.”
Travelers Indemnity Co.. Madonna 914 F.2d 1364, 136@th Cir. 1990).

Here, both parties acknowledge that flaistor is likely a wash because all
Plaintiffs reside in California anall Defendants reside in Colorado.

Defendants claim, however, that given @a&orado choice-of-layprovision in the
Provider Agreement, it would be inconvertigmrequire them ttitigate a case in
California, applying Colorado law, espally because they filed first.

The issue here is not who filed the casst for whether the state or federal forum
IS more convenient; the proper inquiry isettmer the inconvenience of the federal forum
IS so significant to favor abstentidd. Defendants will have ttvavel from Colorado to
California for the present suit, which is @nsiderable distance. However, this alone is
not sufficiently great to findor abstention, given th&taintiffs are all based in
California, the Provider Agreement was sigme&alifornia, and the services rendered
under the agreement were all provideatifornia. The convenience of the federal
forum thus weighs against abstention.

3. The Desire to Avoid Piecemeal Litigation

“Piecemeal litigation occurs when differanbunals consider the same issue,
thereby duplicating efforts and pdsiyi reaching different resultsR.R. St.656 F.3d at
979 (internal quotation marks and citationstted). However, “[tlhe mere possibility of
piecemeal litigation does not constitute an @xiomal circumstance” justifying judicial
abstention by the federal coud. “Instead, the case must raise a special concern about
piecemeal litigation, which can be remedmdstaying or dismissing the federal
proceeding.’ld.
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In Travelers the district court stayed a case solely on the basis of the desire to
avoid piecemeal litigation, where the ungarg litigation was a standard contract and
tort dispute. 914 F.2d at 136The Ninth Circuit reversed, finding that the lower court
had improperly weighed the risk of piecemeal adjudicatahrfirst, it noted that there
was no federal legislation evincing aipy to avoid piecemeal litigation and no
substantial risk of inconsistent judgments.The Ninth Circuit emphasized that the case
involved ordinary contract and tort issues, eatthan important real property rights, such
as those implicated i@olorado Riverld. The Ninth Circuit also found that the state
court in the parallel matter had made no sutista rulings, so thereas no certainty that
there would be a duplication of effortd. (citing American Int'l Underwriters v.
Continental Ins. C9843 F.3d 1253, 1258 (9th Cir988) (staying case where the state
court had already decided several substansiseeis and it was clear that the federal court
would have to decidthose same issues if it egesed jurisdiction)). Additionally,
whichever judgment on the merits was bbshed first was likely have a conclusive
effect on the other couttd. Accordingly, the court found #t this factor weighed against
abstention.

Here, Defendants argue that all of Rtdfs’ claims in the present suit are
premised on the same iss@asthose in the Colorado #an — whether the relevant
provisions of the Provider Agreement are valthether Plaintiffs violated those terms,
and whether Plaintiffs inteionally interfered with ARTCS contracts. Mot. at 10-11.
Defendants further argue that all of Ptdfe’ claims in this suit are compulsory
counterclaims in the Coloradiction that will be barred shédiPlaintiffs fail to raise
them.Id. at 11. If Plaintiffs do raise these caerclaims, Defendants argue that it would
result in duplicative litigaon over identical issues in state and federal cdalirt.

Plaintiffs assert that that the potent@a duplicative litigation is mitigated by the
doctrine of res judicata becaube first-rendered judgment will have a preclusive effect
on any remaining proceedindd. at 8. Plaintiffs also asgehat the issues in the
concurrent cases are not the same, as thedleatetion pertains to California law, while
the Colorado Action pertains to Colorado law.

These arguments fall short. LikeTinavelers the claims in this case revolve
around ordinary contract andt@rinciples, so there are figpecial concerns” involving
an explicit policy of avoidig piecemeal adjudicatioBee914 F.2d at 1369. Also, the
Colorado state court has not issued any sabsgerulings with regals to the merits of
the case. The parties have only engagéimnited discovery in the Colorado Action,
which has not yet occurred in this Courtrd§ judicatabars any claims, the parties may
raise those arguments as tlagige. Although hearing this aamay require duplication of
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time and effort by the litigants agll as the Court, this alone does not rise to the level of
justifying judicial abstention.

While there is some duplication of efffs, there is no special concern over
piecemeal litigation. For the reasons abdhkis factor weighs somewhat against
abstention.

4, The Order in Which the Forums Obtained Jurisdiction

This factor is to be applied in a “pragtic, flexible mannewith a view to the
realities of the case at handifoses H. Cone Memorial lp. v. Mercury Const. Coyp
1460 U.S. 1, 21 (1983). Prity should not be dermined solely omvhich complaint was
filed first, but evaluated Is&d on how much progress hagb made in each actidd.

In American Int'l. Underwriterssubstantive progress had been made in the two-
and-a-half years of litigation in state cowvhile little has occurred in the federal court.
843 F.2d 1253 at 1258. Accamdly, the Ninth Circuit foundor abstention based on this
factor. In contrast, this Court found against abstentidirimty Christian Center of
Santa Ana, Inc. v. McVeigtvhere the state court amti had only been filed a few
months before the federalte and had done little elsehetr than to permit for an
amended complaint, while the federal Comals entertaining dispositive motions against
the defendant. No. 13-1332013 WL 5935562 at *4.

Here, the Colorado state court has adjat#id the issue of personal jurisdiction
(finding that the court has personal jurisaatiover Plaintiffs in this case), ordered a
scheduling conference, and fharties have engaged in lindteliscovery. This Court has
only issued an order denying a motion fordipr@ary injunction. Mot. at 12. Neither
case has advanced much at all, so this factor is a wash.

5. Source of Law for the Merits

Next, the court must address the source of law. The Ninth Circuit has held that
“although the presence of federal-law mssumust always be a major consideration
weighing against surrender, the presenceatédaw issues may weigh in favor of that
surrender only in some rare circumstancésdvelers 914 F.2d at 1370.

In Trinity, this Court found no reason to belighat a New York state court would
be better able to apply California state lavinich governed the tort action in federal
court, than a California federal court. Accimigly, this Court found against abstention.

There are no federal-law issues preseftiscase. While Platiffs assert that
their claims are governed by California la@pp’n at 4, Defendastpoint out that the
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choice-of-law provision in & Provide Agreement designatdat Colorado law applies

to the present suit. Compl.; Ex. 1, at f4Defendants are correct, a Colorado state court
is better able to apply Colorado state la@acerning contracts and unfair competition
than a California federal court. However, inist unusual for federal courts to apply
different states’ laws. And, as discussed WwelBalifornia law may be applicable in some
respects.

For these reasons, this factor is ndudraveighs only slightly in favor of
abstention.

6. Adequacy of the State Court

“A district court may not stay or digss the federal proceeding if the state
proceeding cannot adequigtprotect the rights of the federal litigant®'R. St. & Cq.
656 F.3d at 981. Here, there are no fedesaldas that the state cowould be required to
consider. Thus, the state court can adequateiect Plaintiffs’ rights. Accordingly, this
factor does not weigh against abstention.

7. The Desire to Avod Forum Shopping

Forum shopping is the “practice of clsong the most favorable jurisdiction or
court in which a claim might be heard.”@#k’s Law Dictionary 726 (9th ed. 2009).
“[Florum shopping weighs in favor of a stashen the party opposing the stay seeks to
avoid adverse rulings made by the state coutd gain a tactical advantage from the
application of federal court rulesTravelers 914 F.2d at 1371.

Defendants allege that Plaintiffs are egigg in forum shopping by filing suit in
California in order to circumvent the Cold@choice-of-law provision in the Provider
Agreement, and to createrdlicting decisions betweendtwo actions. Mot. at 14.
Plaintiffs counter that they filed the present suit beforeCihlerado state court subjected
them to personal jurisdictian the Colorado Action and ba®either party was certain
as to the ultimate venue for theesent actiorOpp’n at 10.

Here, it does not appear Plaintiffs amoiding adverse rulings from the state
court. First, given the choice-of-law prowsi, there was a good chance that a California
court would apply ColoradoW giving Plaintiffs no tactial advantage. Second, given
that Plaintiffs are all from Californiana the services provided under the disputed
Provider Agreement were allmdered in California, Plairffs may have believed that the
proper venue was in California, providingianocuous justification for filing suit there.
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Nor does it appear that Plaintiffs atteiegbto gain a tactical advantage from
federal rules. Plaintiffs did not file inderal court in California; rather, Defendants
removed the present action from the@ge County Superior Court.

For these reasons, this factor donesweigh in favor of abstention.

8. Parallel Suits

The parallel suits factoronsiders whether the state court action would resolve all
of the issues in the federal actibhR. St.656 F.3d at 982. “Exact parallelism” is not
required, but the two actions stibe “substantially similarfd. If there is “substantial
doubt as to whether tlatate proceedings will relse the federal action,” @olorado
Riverstay or dismissal is inappropriatd.

Defendants argue that the issuethis case and the Colorado Action are
substantially the same. Boihvolve disputes over whether the alleged non-compete
language in the Provider Agreement is eoéable and whether Dr. Gatsinaris has the
right to use ART intellectual property withgogrmission. Defendants also argue that the
parties in both actions are substantially $ame, though not identical. Mot. at 9.

Plaintiffs, on the other hand, argue that the cases are not parallel because the
Colorado Action will apply Colorado law, while this case should be subject to California
law, given that the claims are based on Gatia law. Plaintiffs also argue that their
claims are not limited to the Provider Agresm but pertain to unfair competition and
violating California antitruslaws. Opp’n at 4-5.

Both the Colorado Action and the pressuit involve nearly identical parties.
Both suits concern issues regarding the Provider Agreement’s validity, whether under
California or Colorado law. To adjudicabefendants’ claims, the Colorado court would
have to decide which state’s law appkesl would determine the Provider Agreement’s
validity, decisions which may have precluseféects on this Court. This decision will
most likely resolve many of ¢hissues in this case.

For these reasons, this factegighs in favor of abstention.

9. Balancing the Factors

“Ultimately, the decision whether to disss a federal action because of parallel
state-court litigation hinges on a careful balagof the [relevant] factors . . . with the
balance heavily weighted in favof the exercise of jurisdictionR.R. St. & Cq.656
F.3d at 983 (internal quotation marks omittédje abdication of federal jurisdiction can
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be justified only under “exceptional cinmstances,” and only the “clearest of
justifications” support dismissaColorado River424 U.S. at 818-19.

Here, only one factor truly weighs in favalrabstention —the parallel nature of the
concurrent suits. The remaining factors @iter neutral or in favor of exercising
jurisdiction. Accordingy, this does not constitute the “exceptional circumstances” or the
“clearest of justifications” for this Court &ither dismiss or stay this case and
Defendants’ request for the Courtdiay or dismiss this case und@lorado Rivelis
DENIED.

. Failure to State a Claim

As the Court has determined it should mdyp exercise jurisdiction, it will now
consider Defendants’ remainimgguments regarding Plaintiffiailure to state a claim.
Defendants argue that Plaintiffs’ statutorginis fail to properly allege claims under
California’s Cartwright Act and unfair competition laws, and that Plaintiffs’ tort claims
should be dismissed undeethconomic loss rule. The Coaddresses each theory in
turn.

A. Legal Standard

Under Federal Rule of Civil Procedut2(b)(6), a complaint must be dismissed
when a plaintiff's allegations fail to set forshset of facts which, if true, would entitle the
complainant to relieBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007Ashcroft v.
Igbal, 556 U.S. 662, 679 (2009) (holding that airtl must be facially plausible in order
to survive a motion to dismiss). The pleadimgust raise the right to relief beyond the
speculative level; a plaintifhust provide “more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will notdedmbly 550 U.S.
at 555(citing Papasan v. Allaind78 U.S. 265, 286L986)). On a motioto dismiss, this
court accepts as true a plaffis well-pleaded factual allegatns and construes all factual
inferences in the light mo&ivorable to the plaintifiSee Manzarek v. St. Paul Fire &
Marine Ins. Ca.519 F.3d 1025, 103(®th Cir. 2008). The court 3ot required to accept
as true legal conclusionsuched as factual allegationgbal, 556 U.S. at 678.

A motion to dismiss under Rule 12(b)@nnot be granted based upon an
affirmative defense unlessah“defense raises no disputed issues of f&udtt v.
Kuhlmann 746 F.2d 1377, 1378 (9th Cir. 198Bnr example, a motion to dismiss may
be granted based on an affirmative de¢enbere the allegationis a complaint are
contradicted by matters propgsubject to judicial noticdDaniels-Hall v. Nat'l| Educ.
Ass’'n 629 F.3d 992, 998-99 (9tir. 2010). In addition, a motion to dismiss may be
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granted based upon an affaitive defense where the compls allegations, with all
inferences drawn in Plaintiffs’ favor, nonetass show that the affirmative defense “is
apparent on the face of the complaifg€e Von Saher v. Nort&@mon Museum of Art at
Pasadena592 F.3d 954, 969 (9th Cir. 2009).

Dismissal with leave to amend shouldfteely given “when justice so requires.”
Fed. R. Civ. P. 15(a)(2). This policy applied with “extreme liberality Morongo Band
of Mission Indians v. Ros893 F.2d 1074, 107®th Cir. 1990)Lopez v. Smitl203
F.3d 1122, 1127 (9t@ir. 2000) (holding that dismisisaith leave to amend should be
granted even if no request to amend wadehaDismissal without leave to amend is
appropriate only when the coustsatisfied that the deficieies in the complaint could
not possibly be cured by amendmelaickson v. Careyd53 F.3d 750, 758 (9th Cir.
2003).

B. Choice-of-Law
As a threshold matter, the Couriliveonsider the applicable law.

In their motion to dismiss, Defendantgae that the choice-of-law provision in
the Provider Agreement requirge Court to apply Coloradaw to all claims. Mot. at
12, 19, 20. Plaintiffs arguedhtheir claims are not limiteto the Provider Agreement;
and therefore are not bound by the choiceaaf-provision. Specifidly, they argue that
Defendants engaged in tortious interfeeoutside of the Provider Agreement and
violated unfair competition anahtitrust laws. Opp’n at 4. &htiffs further argue that
Section 29 of the Provider Agreement allowsdpplication of California law where it is
more protective than Colorado law. Opp’n. at 17-19.

The provision titled “GOVERNING LAW” inthe Provider Agreement provides as
follows:

This Agreement and all questions teilg to its validity, interpretation,
performance and enforcemt shall be governed by and construed in
accordance with the laws tife state of Colorado.

Compl., Ex. 1. at 14.

Section 29 of th@rovider Agreement, titled “ONFORMITY,” provides as
follows:

Any provision of this Ageement that is in conflict with the statutes,
local laws, or regulations of the stah which services are provided, is
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hereby amended to conform to the minimum requirements of such
statutes.

Id.

Without deciding the choice of law issdefinitively, the Court will assume
Plaintiffs are correct, and apply Califorrigav. However, it will also consider certain
claims under Colorado law.

C. Analysis

1. Plaintiffs’ Claim Under the Cartwright Act

Plaintiffs claim that Defendants violatéue Cartwright Act, Cal. Bus. & Prof.
Code § 16720, which phibits anti-competitive activity. Gopl. at 14. Plaintiffs allege
that Defendants engaged or qoinsd to engage in activity to gain an unfair advantage in
the market for chiropractiservices and to maintain a monopoly on corporate ART
services by restraining trade and comraetPlaintiffs and other competitoid. § 71.

a. Legal Standard

“The Cartwright Act prohibits combinaiig in unreasonable restraint of trade.”
Marsh v. Anesthesi@erv. Med. Grp., Ingc200 Cal. App. 4th 48@193 (2011). The focus
of the Act is “on the punishment of violators for the larger purpose of promoting free
competition.”Asahi Kasei Pharma Cp. v. CoTherix, InG.204 Cal. App. 4th 1, 7
(2012).

“Injury to an individual plaintiff is insfficient to establish standing to assert
antitrust violations.’"Marsh 200 Cal. App. 4th at 495 (citinorshin v. Benedictine
Hosp, 34 F. Supp. 2d 133, 138.D.N.Y. 1999)). An antitruscomplaint must allege
“facts from which injury to market-wide competition can be inferrédl.’Additionally,
“[a]ntitrust claims may be dimissed under Rule 12(b)(6)tlfe plaintiff's ‘relevant
market’ definition is facially unsustainablddang v. San Francisco Forty Ninei@64 F.
Supp. 2d 1097, 1104 (N.D. £2013). The antitrust laws, of course, “are primarily
concerned with interbrand ogetition” and the prevemn of anticompetitive activities
among separate companies and brand- and trademark-h&dergonkin Gran Turismo,
Inc. v. Fiat Distributors, Inc.637 F.2d 1376, 1387 (9tir. 1981). Therefore, single-
brand markets do not constitute “legally cizgitvle markets” for the purposes of an
antitrust suitDang 964 F. Supp. 2d at 1105. A mdacturer’'s own products do not
themselves typically comprige a relevant product marketl. Accordingly, “courts
have repeatedly rejected proposed relewaantkets defined by a company’s trademark.”
Id.
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To maintain an action under the Cartwrigltt, the plaintiffmust establish: (1)
the formation and operation tife conspiracy; (2) illegal actkone pursuant thereto; and
(3) damage proximately caused by such agahi 204 Cal. App. 4th at 8. Further,
“[i]njury to an individual plantiff is insufficientto establish standing to assert antitrust
violations.”Marsh, 200 Cal. App. 4th at 498Vhen pleading an antitrust violation,
allegations must be enough to raisegatrio relief above the speculative levelvombly,
550 U.S. at 553. The complaint must alleget$ such as a specifioie, place, or person
involved in the alleged conspiracies to gavdefendant seeking tespond to allegations
of a conspiracy an idea of where to beg¢fiandall v. Visa USA, Inc518 F.3d 1042,
1046-47 (9th Cir. 2008).

b. Analysis

Defendants contend that Plaintiffs hda#ed to identify a cognizable relevant
market under the Cartwright Act because mharket is defined solely by the ART
Companies’ trademark. Reply at 9.

Plaintiffs argue that they have prded “detailed allegations” regarding
Defendant’s scheme to create a monomolgorporate ART swices through the
Provider Agreement. Opp’n 8. Specifically, they poirtb the fact that Defendants
have refused to recertify Dr. Gatsinansl&other competitorsbecause they compete
with Defendants, that Defendants require thousands of providers to sign illegal
agreements, and to enforce these illegmeements to stifle competitiad. Plaintiffs
assert that injury to maek-wide competition can be infed from the allegedly illegal
Provider Agreementral its enforcementd.

First, Plaintiffs have not identified“aelevant market” fothe purposes of the
Cartwright Act. A contrating case is illustrative. IDang, the court found that where the
plaintiff alleged a market coissing of intellectual propertgf over thirty different and
competing professional footbadams, as well as the intellectual property owned by the
National Football League, plaintiff had notrgily alleged a single-brand or trademark-
based market improper for an antitrust 24 F. Supp. 2d at 06. However, unlike in
Dang, here, the relevant market identified bwiBRtiffs consists entirely of Defendants’
proprietary information. Also unlikBang, wherein the plaintiff identified a market of
independent and competitive hds, Plaintiffs have not identified a market consisting of
any brand or entity other than Dattants’ ART trademrked property.

Plaintiffs have also not provided sufficient facts to establish a facially plausible
claim under the Cartwright Act. Plaintiffs Veasserted only legabnclusions regarding
how Defendants hawengaged in anti-competitive behavior with market-wide impact by
stating that the Provider Agreement is uec¢able and has affected “thousands” of
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other providers. “[T]hese allegations arerenkegal conclusions, without any specifics,
and are therefore insufficient to show themation and operatioof a conspiracy.”
Starlight Cinemas v. Regal Entm’t Grplo. CV 14-5463-R, 201WL 7781018, at *1
(C.D. Cal. Oct. 23, 2014). This alone is ndffisient to demonstrate a conspiracy or infer
market-wide anti-capetitive behaviorld. Accordingly, this chim fails. The claim is
DISMISSED WITHOUT PREJUDICE, for Plaintiff® plead the elements required for a
Cartwright Act violation, icluding injury to market-wid competition and a relevant
market.

2. Plaintiffs’ Claim for Violat ion of California’s Unfair
Competition Law

Plaintiffs allege that Defendants have ateld California’s UCL, Cal. Bus. & Prof.
Code 8§ 17200, based onferedants’ alleged violationsf California Business and
Professions Code § 660 and the Cartwright Act. Compl.  41. Because the Court has
dismissed Plaintiffs’ CartwrighAct claim, it will focus on wlations of 8 16600 as the
predicate for Plaintiffs’ UCL claim.

a. Legal Standard

“The purpose of the [UCL] is to ptect both consumers and competitors by
promoting fair competition in commerc¢imarkets for goods and serviceblale v. Sharp
Healthcare 183 Cal. App. 4th 1373, 1381 (201The UCL does not prohibit specific
acts, but broadly prohibits fig unlawful, unfair or frauduldrbusiness act or practice.”
Id. (quoting Cal. Bus. & Prof. Code §200). Accordinglythe UCL “borrows’
violations of other laws and treats themwadawful’ practices independently actionable
under the unfair competition lawSmith v. State Farmlut. Auto. Ins. C9.93 Cal. App.
4th 700, 718 (2001) (ietnal citations omitted).

b. Analysis

Plaintiffs allege that Defendants havelated California Business and Professions
Code § 16600 by enforcing atlegedly illegal non-competaovision. Plaintiffs argue
that despite the Provider Aggment’s Colorado choice-of-law provision, Section 29 of
the Provider Agreement allovigr the application of Califona law in this circumstance,
where it indicates that:

Any provision of this Ageement that is in conflict with the statutes,
local laws, or regulations of the stah which services are provided, is
hereby amended to conform to the minimum requirements of such
statutes.
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Compl., Ex. 1. Plaintiffs assert that besalCalifornia law is “more protective” than
Colorado regarding non-competgreements, California law applies. Opp’n at 18. The
Court finds that, regardless of the languafthe agreement, California public policy
dictates that 8 16600 applies to the conti@et Scott v. Snelling & Snelling, In¢32 F.
Supp. 1034, 1040 (N.D. Cal. 1990) (“A silapeading of [§ 16600], giving the words
their ordinary meaning, demonstrates that@alifornia state legislature intended section
16600 to apply to any sort of contradbich contains a covenant restraining
competition.”)

Defendants argue that even if 8 16600li&gp Plaintiffs’ claim fails because the
provision is not a true non-compete provisiand Plaintiffs allege only individualized
harm.Id. at 20.

Section 16600 provides:

Except as provided in this chaptevery contract by which anyone is
restrained from engaging in a lawfulofession, trade, or business of
any kind is to tht extent void.

This protection against restraint of ewyainent qualifies as a strong public policy
in California.Latona v. Aetna U.S. Healthcare In82 F. Supp. 2d 1089, 1093-94 (C.D.
Cal. 1999) (citingScott, 732 F. Supp. at 1039—-4Application Group, Inc. v. Hunter
Group, Inc.,61 Cal. App. 4th 881, 900 (199&)B, Inc. v. Giannoulasl04 Cal. App.
3d 844, 848 (1980Frame v. Merrill Lynch, Pierce, Fenner & Smith In2Q Cal. App.
3d 668, 673 (1971).

Section 16600 generally voids all p@snployment restraints on tradgeee.q,
Robert Half Int’l, Inc. v. Ainsworth68 F. Supp. 3d 1178 (S.D. Cal. 201Rgtirement
Group v. Galatenl176 Cal. App. 4th 1226 (200@)rohibiting the companies former
financial advisors from soliciting the inves¢nt service provider's customers and
employees violated 8 1660@dwards v. Arthur Andersen LI.R4 Cal. 4th 937, 946-47
(2008) (“Under the statute’s plain meaningeréfore, an employer cannot by contract
restrain a former employee froengaging in his or her giession, trade, or business
unless the agreement falls within arfehe exceptions to the rule.’Kolani v. Gluska
64 Cal. App. 4th 402 (1998non-compete agreemermisohibiting employees from
soliciting former employers’ clients for artain time after the termination of their
employment was voidnder § 16600)Scott v. Snellingnd Snelling, In¢.732 F. Supp.
1034 (N.D. Cal. 1990) (francée agreement that prohibt a licensee from opening a
competing business within a certain radiuspfrdirectly contacting or servicing clients
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of the franchise, or from employing orrdacting workers of the franchise after
termination of the franchise violated 8 16600).

On the contrary, so-called “exclusidealing” contracts, meant to limit
competition between businessasiates while the parties are in business, are “not
necessarily invalid?Dayton Time Lock Serv., Ine. Silent Watchman Cor®b2 Cal.
App. 3d 1, 6 (Cal. Ct. App. 1975).

They may provide an inoéive for the marketing of new products and a
guarantee of quality-control distributiofhey are proscribed when it is
probable that performance of thentract will foreclose competition in a
substantial share of the agted line of commerce.

Id. In Dayton Time Lockthe Court considered an exaltesdealing arrangement between
a franchise holder and a company, wherelyattangement allowed the franchise holder
to lease the company’s “Daytdime Lock” system to only certain customers in certain
areasld.at 7. The court of appeals affirmeackttrial court’s determination that the
provision was enforceable, becatise plaintiff had failed to establish that the restriction
would foreclose competition in a substansiaére of the affected line of commerlze.

The Ninth Circuit has reaffirmed the positiof California courts that “in-term
covenant[s] not to compete in a franchise-bBkgeement” such as this one “will be void
if it forecloses competition in a substahshare of a business, trade, or mark€omedy
Club, Inc. v. Improv W. Associatésh3 F.3d 1277, 1292 (9th Cir. 2009).

The “Non-Competition” provision ithe Provider Agreement states:

As ART Corporate Solutions, Inwill provide education, training,
support and access to proprietaygtems the PROVIDER agrees to
pursue new corporate first aid/wellness business only through, or in
conjunction with, ART Corporate Solutions, Iht.the event
PROVIDER terminates or is temated the NETWORK, PROVIDER
shall not solicit or directly contca with existing NETWORK PAYORS
or EMPLOYERS for a period for two (2) years from the expiration of
the Agreement for the pposes of providing ART treatment services.

2 “Exclusive dealing involves an amgment between a vendor and a buyerghatents the buyer from purchasing a
given good from any other vendoAllied Orthopedic Appliances Inc. v. Tyco Health Care Grp.392 F.3d 991,
996 (9th Cir. 2010).
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Plaintiffs allege that the agreement@d on its face, because it prevents him
from engaging in his lawful and oken profession. Compl. § 35.

While in the provider network, Dr. Gataris and ARTCS were not competitors —
rather, while part of the network, Dr. Gatsiis agreed to provide “on-site” chiropractic
services through the ARTCSta@rk. It appears to the Court that the relationship
between ARTCS and Plaintiffs was a “frhiee-like agreement.” ARTCS’s business is
providing on-site corporate 1séces through its networdf providers using the ART
technique. Dr. Gatsinaris wall with Defendanti provide ART services to corporate
clients. The restriction prohibited Plaintifi®m pursuing new on-site corporate wellness
business independent of ARTCS. The claim fadsause Plaintiffs have failed to allege
facts to support that the arrangement farsetl competition in the on-site corporate
wellness market.

As to the post-agreement restraint on tradach Plaintiffs allege Defendants are
using to “deny Dr. GatsinarisART Certification,” Compl. § 31, the allegations likewise
fall short. The post-network “non-compete’dpision does not restrict Plaintiffs’ ability
to compete or practice his professiorrgstricts only Plaintiffs’ ability to use
Defendants’ proprietary information in so doifjaintiffs have not directed this court to
any authority prohibiting such a restricti@nd this Court has not identified any.
Therefore, on its face, the provision does appear to ruafoul of 816600.

Accordingly, Plaintiffs have not articaled a violation of 8 16600 based on the
“non-compete” provision.

Finally, as the prior allegations havéldd, the Court does not find Plaintiffs’
general allegations of anti-cgetitive behavior are sufficieto show that Defendants
have violated the “spirit” of # anti-trust laws under the UCL.

As Plaintiffs have not alleged an anf unlawful, or fraudulent practice,
Plaintiffs’ UCL claim is DEMISSED WITHOUT PREJUDICE.

3. Plaintiffs’ Tort Claims

Plaintiffs allege three independent toriahs under California law: (1) intentional
interference with contractual relations, (2) intentional interfexremith prospective
economic advantage, and (3) negligent interfee with prospective economic relations.
Compl. 11 45-69. Specificallylaintiffs allege that Defendants intentionally or
negligently induced third-party corporamployers to breach their preexisting and
anticipated contracts with Plaintiffs.
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Defendants argue that Plaintiffs’ tattims should be dismissed under the
economic loss rule under bo@iolorado and California law because each of the tort
claims is premised on Defendants’ breaclfailure to perform under the Provider
Agreement, which does not involve productede damages or a “special relationship”
between the parties. Mot. at 20-21.

a. The Economic Loss Rule

In Colorado, “[tlhe ecoomic loss rule provides that a party suffering only
economic loss from the breachasf express or implied conttaal duty may not assert a
tort claim for such a leach absent an indepentdaty under tort law.Town of Alma v.
AZCO Const., In¢.10 P.3d 1256, 1264 (Colo. 2000).

In California, the economic loss rule gesiéy bars plaintiffs with only economic
losses from bringing tort claims exceptant cases involving products liabilitee KB
Home v. Superior Courii12 Cal. App. 4th 1076 (2003ymenez v. Superior Coyu29
Cal. 4th 473 (2002)5acramento Reg’l Trandist. v. Grumman FIxiblel58 Cal. App.
3d 289 (1984). “The economicdse rule ‘prevent[s] the law @bntract and the law of tort
from dissolving one into the otherNuCal Foods, Inc. v. Quality Egg LL.G18 F. Supp.
2d 1023, 1028 (E.DCal. 2013) (quotindgrobinson Helicopter Co. v. Dana Corf4 Cal.
4th 979, 988 (2004).

The two cases on which Defendsarely each concern tort claims that arise out of
contracts between thentias to the suit. ITown of Almaplaintiff sued defendant for
breach of contract and negligence overgbdormance of a construction contract. 10
P.3d at 1258. IINuCal Foods918 F. Supp. 2d at 1026 apitiff sued defendant for
breach of implied warranty and negligenamong other claims, over the performance of
a commercial contract. In both casesimtiffs’ tort claims were barred.

In contrast, here, Plaintiffs do not gkethat Defendants’ interfering conduct
breaches the Provider Agreement. Rather, Hifsmallege that Defendants intentionally
or negligently disrupted Plaintiffs’ existirand prospective economic relationships with
third parties by contacting Plaiffi§’ clients and inducing therto terminate their contacts
with Plaintiffs. Compl. 1 4%6, 65-66. Accordingly, this Court finds that the economic
loss rule does not preclude Plaintiffs’ tortiangerference claims, either under California
or Colorado law.

b. Sufficiency of Pleadings
The Court will next address whether Ptdfs have adequatelgleaded each of
their tort claims. It is unclear whether Piaifs’ tort claims relate to the “validity,
interpretation, performance [cehforcement” of the Proveadt Agreement, such that
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Colorado law should apply. The Court will thesnsider the claimgnder both Colorado
and California law.

(1) Intentional Interference with Contractual Relations

In Colorado, intentional terference with contractueglations occurs when the
defendant (1) is aware of a contract betweempgarties; (2) intend®r one of the parties
to breach the contract, and (3) induces thiéyga breach or make it impossible for the
party to performKrystkowiak v. W.O. Brisben Cp90 P.3d 859, 871 (Colo. 2004). The
defendant must also have actesiproperly” in causing the resuld.

To determine whether a defendanteacimproperly, courts consider

(a) the nature of the actor’s contlu®) the actor’'s motive, (c) the
interests of the other with whichelactor's conduct terferes, (d) the
interests sought to belaanced by the actor, (#)e social interests in
protecting the freedom of action of the actor and the contractual
interests of the other, (f) the proxignor remoteness of the actor’s
conduct to the interferee and (g) the relation between the parties.

Id.

In California, “[t]he elemets which a plaintiff must plead to state the cause of
action for intentional interference with coattual relations are (1) a valid contract
between plaintiff and a third party; (2)fdeadant’s knowledge of this contract; (3)
defendant’s intentional acts designed to induteeach or disruption of the contractual
relationship; (4) actual breach or disrupta@rthe contractual relationship; and (5)
resulting damage Pac. Gas & Elec. Co. v. Bear Stearns & (a0 Cal. 3d 1118, 1126
(1990).

Here, Plaintiffs claim that they haveldacontracts with third-party corporate
employers, that Defendants were aware of such contracts, that Defendants intentionally
contacted these third-party corporate employers to induce breach of these contracts, and
that these contracts were actually breachesijlting in harm to Rintiffs. Compl. {1 46-

50. However, for the reasons set forth abdive Plaintiffs have not set forth sufficient
facts explaining how the behavior wasongful Accordingly, this claim stands under
California law but fails under Colorado law.

The motion to dismiss is DENIED asttus claim. However, Defendant may
renew arguments as to why Colorado lawpplicable at a later date.
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(2) Intentional and Negligent Interference with
Prospective Economic Relations

Because Colorado does nobyide for either intentiorlar negligent interference
with prospective economic advantage, @wart will address these claims only under
California law.

Under California law, the five elemenfor intentional interference with
prospective economic advantage are: [l economic relationship between the
plaintiff and some third party, with thegirability of future economic benefit to the
plaintiff; (2) the defendant’Bnowledge of the relationshig3) intentional acts on the
part of the defendant designed to disruptrglationship; (4) aaal disruption of the
relationship; and (5) economic harm to thaipiiff proximately caused by the acts of the
defendant.”Youst v. Longo43 Cal. 3d 64, 71 n.6 (1987)A] plaintiff seeking to
recover for an alleged interference with estive contractual or economic relations
must plead and prove as part of its casehiefahat the defendamot only knowingly
interfered with the plaintiff's expectancy, berigaged in conductahwas wrongful by
some legal measure other thaa thct of interference itselfDella Penna v. Toyota
Motor Sales, U.S.A., Incll Cal. 4th 376, 393 (1995).

Plaintiffs have adequately pleaded thefelements for intentional interference
with prospective economic advantage, whichramithat of intentonal interference with
contractual relations. Compl. 11 54-60. Theaaing issue is whether Plaintiffs have
established that Defendants/eaengaged in conduct that is independently wrongful from
the interference.

Plaintiffs allege that Defendants hasx@mmitted independent wrongful acts by
engaging in conduct thatalates California Business aRdofessions Code 88 16600,
16720, and 17200d. 1 56. However, as the Court had previously addressed, Plaintiffs’
allegations regarding these violations faitcordingly, Plaintiffs have not properly
established that Defendants have endagevrongful conduct outside of the
interference, and this claimBESMISSED WITHOUT PREJUDICE.

The Court will next address Plaintiffsfaim of negligentnterference with
prospective economic relations.

The tort of negligeninterference with prospective economic advantage
is established where a plaintiffdenstrates that (1) an economic
relationship existed between thaipkiff and a third party which

contained a reasonably probable future economic benefit or advantage
to plaintiff; (2) the defendant knewf the existence of the relationship
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and was aware or should have beearawhat if it did not act with due
care its actions would interfere withis relationship and cause plaintiff
to lose in whole or in part thegirable future economic benefit or
advantage of the relationship; Be defendant was negligent; and (4)
such negligence caused damage tapfain that the relationship was
actually interfered with or disrupted apbhintiff lost in whole or in part
the economic benefits or advage reasonably expected from the
relationship.

N. Am. Chem. Co. v. Superior Cqus® Cal. App. 4th 764, B3(1997). “The tort of
negligent interference with enomic relationship arises gnivhen the defendant owes
the plaintiff a duty of care.Limandri v. Judkins52 Cal. App. 4tl826, 348 (1997).

Here, Plaintiffs have not alleged hdefendants owe them a duty of care.
Plaintiffs only echo their allegation that Deéfants’ actions are independently wrongful,
apart from the interference, angument that fails for the reasons above, and fails to
establish a legal duty. Accordingly, thdk&im is DISMISSED WITHOUT PREJUDICE.

IV.  Plaintiffs’ Claim for Declaratory Relief

Plaintiffs asks this Court for declaraggudgment that the non-compete provision
of the Provider Agreement are void undelif@enia Business and Professions Code §
16600 because it restrictsaiitiffs from engaging itheir chosen profession.

Defendants argue that this claginould be dismissed under tBellhart/Wilton
doctrine because it can be betettled in the Colorado Action.

A. Legal Standard

A district court has “discretion to disss a federal declaratory judgment action
when ‘the questions in controversy...dagtter be settled in a pending state court
proceedingR.R. St.656 F.3d at 975 (quotiryrillhart v. Excess Ins. Co. of An816
U.S. 491, 62 (1942)). A court may declinestdertain a federal declaratory judgment if
the state court action allows for “ventitan of the same state law issueg/ilton v. Seven
Falls Co, 515 U.S. 277, 283 (1995). In this regadibtrict courts have broad discretion
so long as it furthers the Declaratorydment Act’s goal of promoting “judicial
economy and cooperative federalisial.” (quotingGov't Emps. Ins. Co. v. Dizdl33
F.3d 1220 (9th Cir. 1998)). However, if artian contains both claims for monetary and
declaratory relief, the district court “shouldtpas a general rule, remand or decline to
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entertain the claim fodeclaratory relief.’Snodgrass v. Provident Life & Accident Ins.
Co, 147 F.3d 1163, 116®th Cir. 1998).

Under theBrillhart/Wilton doctrine, the district court should evaluate three factors
in choosing to hear a declawa judgment action: (1) avding needless determination of
state law issues; (2) discounag forum shopping; and (3) eming duplicative litigation.
Dizol, 133 F.3d at 1225.

B. Analysis

Defendant argues that Plaintiffs’ clainr feclaratory relief should be dismissed
for similar reasons #@iculated under th€olorado Riverdoctrine — namely, that the claim
are compulsory counterclaimstime Colorado Action, and that Plaintiffs are engaging in
forum shopping to avoid the Coloradooate-of-law provision in the Provider
Agreement.

As discussed previously, there is not egtotor this Court to find that Plaintiffs
are engaged in forum shopping. Moreoveis tase involves claims for both monetary
damages and declaratory relief. Remandingldataratory judgment claim in this case
while retaining Plaintiffs’ ciims for damages would stillgelt in piecemeal litigation,
which runs contrary to thé/iltorVBrillhart goals of judicial efficiency. A district court’s
decision to dismiss a federal declaratory juégt action is one founded on its discretion.
In this case, the Court does not find thdias the proper grounds to dismiss Plaintiffs’
declaratory judgment claim.

Plaintiffs’ request for declaratory relief, however, assumes that the non-compete
provision in the Provider Agreement comeaes California Business and Professions
Code 8 16600. In addressiRtpintiffs’ UCL claim, the Cart has already found that
based on the allegations in the Complaint, the “non-compete” pyovusnot covered by
8 16600. This claim fails fahe same reasons that Plaintiffs’ UCL claim fails.

Accordingly, this claim is DBBMISSED WITHOUT PREJUDICE.
V. Defendant Leahy’s Motion to Dismisgor Lack of Personal Jurisdiction
A. Legal Standard

Federal Rule of Civil Procedure 12(b)@&Jows a defendant tdismiss an action
as to him or herself because a court lggksonal jurisdiction over him or her. Where
there is no federal statute controlling the Cauetxercise of personal jurisdiction, federal
courts must look to the fonu state’s jurisdictional staito determine whether it is
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proper to assert personal jurisdictidesh. The California long-arnstatute provides that
“[a] court of this state may exercise juliisiibn on any basis nanconsistent with the
Constitution of this state or of the United 8t Cal. Civ. ProcCode § 410.10. Thus,
the court’s jurisdictional analysis underli@ania law and federal due process is the
sameBauman v. DaimlerChrysler Corps44 F.3d 909, 91@®th Cir. 2011);Yahoo! Inc.
v. La Ligue Control L&kacisme Et L’Antisemitismé33 F.3d 1199, 120®th Cir. 2006).

For a court to exercise personal jurtsthn over a nonresident defendant, the
defendant must have “minimum contacts” wiltle forum state so that the exercise of
jurisdiction “does not offenttaditional notions of fair play and substantial justidat’
Shoe Co. v. Washingto826 U.S. 310, 316 (1945). The plaintiff bears the burden of
showing that the court has persojpuaisdiction over the defendantSee Pebble Beach
Co. v. Caddy453 F.3d 1151, 1154 (9th Cir. 200§).]his demonstration requires that
the plaintiff make only a prima facie showi of jurisdictional facts to withstand the
motion to dismiss.”ld. (quotations omitted). “The platiff cannot simply rest on the
bare allegations of its complaint, but uncontroverted allegations in the complaint must be
taken as true.Mavrix Photo, Inc. v. Brand Techs., In647 F.3d 1218, 1223 (9th Cir.
2011) (quotations omitted). In assessing Wwaet defendant has minimum contacts with
the forum state, courts may caex evidence presented iffidavits and declarations in
determining personal jurisdictioBoe v. Unocal Corp 248 F.3d 915, 922 (9th Cir.
2001).

Depending on the nature of the contdnveen the defendant and the forum
state, personal jurisdiction is characterize@ittser “specific or case-linked jurisdiction”
or “general or all-purpose jurisdictionGoodyear Dunlop Tires Operations, S.A. v.
Brown, 131 S. Ct. 2846, 2852Q11). General jurisdiction arises where defendant’s
activities in the forum are sudiiently “substantial” or “cotinuous and systematic” to
justify the exercise of jurisdiction over him all matters, while “specific jurisdiction”
arises when a defendant’s sgiectontacts with the forurgive rise to the claim in
guestionHelicopteros Nacionales de Colombia, S.A. v. H&6 U.S. 408, 414-16
(1984);Doe v. Am. Nat'l Red Cros$12 F.3d 1048, 1050-51 (9th Cir. 1997).

B. Analysis

Defendant Leahy challenges this court’ssp@al jurisdiction. Leahy claims that
he is not a party to the Provider Agreemanquestion in this suit, and that he is a
Colorado resident that neither lives noagtrces in California, and is therefore not
subject to personal jurisdiction in Californiadan either a general or specific jurisdiction
theory.Seeleahy Motion.
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In their Opposition, Plaintiffs argue that. Leahy is subject to both specific and
general jurisdiction in California as therdrolling owner of botiART LLC and ARTCS.
Plaintiffs argue that this Court has pa&mal jurisdiction because Dr. Leahy went to
chiropractic school in Californiand regularly visits Californidlaintiffs also allege that
as Dr. Leahy had the final decision-makengthority at ARTLLC and ARTCS with
regards to the matters at issnehis litigation, and that hikas committed intentional torts
that caused injury ithin California. In the event thatithCourt finds that Plaintiffs have
not established personal junstion, they request additiontime to allow for discovery
on this issue.

This Court is inclined tagree with Defendants regarding the Court’s lack of
personal jurisdiction over DLeahy at this juncture.

First, the exercise of general jurisdictiappears to be untenable. General, or “all-
purpose” personal jurisdiction subjects &etelant to suit in a forum only where a
defendant’s contacts with thiarum “are so continuous andstgmatic as to render them
essentially at home ithe forum State.Daimler AG v. Baumaril34 S. Ct. 746, 754
(2014) (quotingsoodyear Dunlop Tires Operations, S.A. v. Brotil S. Ct. 2846,

2851 (2011)).

As a matter of law, holding a professiofieénse in Californias not sufficient to
support personal jurisdictn over the license holdeZrea v. Busby48 Cal. App. 4th
509, 515 (1996) (finding that the court hadgemeral jurisdiction over respondent whose
only contact with the forum was his lawdigse, where he had not practiced law in
California for 14 years, and does not maintain an office, solicit clients, own property, or
advertise in California)Modlin v. Superior Courtl76 Cal. App. 3d176, 1181 (1986)
(finding that the court had no personal jurtsidn over a petitioner who had license to
practice medicine in California and occasionally attended medical conferences and
visited his daughter in California). Furthen,. Reahy is not domicilg in California, and
Plaintiffs have provided onlgcant evidence of any contswetith California. Declaration
of P. Michael Leahy (“Leahy [@&”) (Dkt. 20-1) 1 4; Declai#on of Vasili Gatsinaris in
Support of Opposition (“Gatsinaris Declp@n”) § 2. The Court does not have general
jurisdiction over Dr. Leahy.

Currently, there are alsogufficient allegations to gyort specific jurisdiction
over Dr. Leahy.

Generally, courts may assert specific juigidn over a claim for relief that arises
out of the defendant’s forum-related activitiBsino v. Sipa Press, In®87 F.2d 580,



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No. SACV 15-0741-DOC (RNBx) Date: July 10, 2015
Page 26

588 (9th Cir. 1993). The Ninth Circuit has ddished a three-part test for determining
whether a court may exercise specific jurisdiction:

(1) the defendant must perform aat or consummate a transaction
within the forum, purposefully availing himself of the privilege of
conducting activities in thiarum and invoking the lmefits and protections
of its laws;

(2) the claim must arise out of orsult from the defendant’s forum-
related activities; and

(3) exercise of jurisdiction must be reasonable.

Id.; see also Burger King Corp. v. Rudzew#zl U.S. 462, 475-7@.985). The plaintiff
bears the burden of establishitiig first and second elemeatyd if the plaintiff fails to
satisfy either of these elements, e jurisdiction is not establisheBee
Schwarzenegger v. Frédartin Motor Co, 374 F.3d 797, 80@th Cir. 2004). If the
plaintiff establishes the first two elementsrht is the defendant’s burden to “present a
compelling case” thahe third element, reasonabéss, has not been satisfiédl.
(quotingBurger King 471 U .S. at 477).

While the “parties’ relationships with eackther may be significant in evaluating
their ties to the forum,” the gelirements for personal jurisdioti “must be met as to each
defendant.’Rush v. Savchuchk44 U.S. 320, 332 (1990)The mere fact that a
corporation is subject to local jurisdioti does not necessarily mean its nonresident
officers, directors, agents, and eoydes are suable locally as welldlt Studio, Inc. v.
Badpuppy Enterpriser5 F. Supp. 2d 1104 (1999) (citi@glder v. JonesA65 U.S. 783,
790 (1984)).

Plaintiffs base their argumemin large part on Dr. lay’s role in directing the
corporate defendants. Howeveltegations against an individuia his or her capacity as
a corporate leader must bdfauent to suggest that he or she had some degree of
participation or control over a corporation’s actiddalesbrain, Inc. v. AngelVision
TechnologiesNo. C 12-5026, 2013 WIL191236 at *8 (N.D. GaMar. 21, 2013). In
Salesbrainthe court found that plaintiffs’ alletjans against a corporate defendant’s
president were “too vague and conclusorystgigest this degree or participation or
control.ld. The plaintiffs alleged that the def@ant corporation’s copying of the
plaintiffs’ work was “performedy, at the direction of, arnder the supervision” of the
president, and that the presid had the ability to supervisiee copying, had a financial
interest in the infringing activityd. at 6. The court found that, consistent with other
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district court opinions, such allegationsldifacts” are “far too attenuated from the
alleged [wrongful conduct]” to find specific ®nal jurisdiction ovethe president in his
individual capacityld. at 8, 11see alsdMarsh v. Zaazoon SolutionsLC, No. 11-5226,
2012 WL 92226 at *9 (\ND. Cal. Mar. 20, 2012)Clerkin v. MyLife.com, Inc2011 WL
3607496 at *1-2 (N.D. GaAug. 16, 2011).

Plaintiffs have only mentioned Dr. Lisaby name in two instances in their
allegations: that Dr. Leahy formed ARTGSompl.  14; and tha&RT LLC informed
Dr. Gatsinaris that Dr. éahy would “get back to him” about recertificatidah. | 22.
Plaintiffs’ allegation that all Defendantstad “with knowledge, consent, and permission
of, and in conspiracy” with every other Defentlss not sufficient to establish that the
underlying claims arose out Bir. Leahy’s individual acts in California. The same
applies to Plaintiffs’ allegation that “the actseach of the Defendants were fully ratified
by each and all the Defendants,” and thatitts alleged “were approved, ratified, and
one with cooperation and knowledgieeach and all the Defendant&d” § 8. Like in
Salesbrain Plaintiffs’ allegations regarding Diceahy’s involvement in the underlying
action are too limited and conclusory to jusfiersonal jurisdiction over Dr. Leahy in his
individual capacity at this time. Accargyly, Plaintiffs have not sufficiently
demonstrated that their claims ar@sem Dr. Leahy’s forum-related activities.

Given the fact-intensive nature of thmgjuiry, however, the Court will grant
Plaintiffs leave to engage in additionascvery on the issugf whether sufficient
jurisdictional contacts witiCalifornia exist to suppodpecific jurisdiction over Dr.
Leahy. Plaintiffs have two months fadditional discovery, ahe end of which time
Plaintiffs may submit an amended compldivt should contain additional allegations
supporting the exercise of personal jurisaictover Dr. Leahy. At that time, Dr. Leahy
may choose to renew his motion. If no amed complaint is filed, he may likewise
renew the motion.

For the aforementioned reasons, this motion is DENIED WITHOUT
PREJUDICE. Plaintiffs may have un8keptember 7, 201%0 conduct discovery limited
regarding the issue of persopaiisdiction over Dr. Leahy.

VI.  Disposition
For the reasons set forth above:

e Defendants’ Motion to Dismiss pursuant to @@orado Riverdoctrine is
DENIED.
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e Defendants’ Motion to Dismiss pursudatFederal Rule of Civil Procedure
12(b)(6) is GRANTED IN PART AND DENIED IN PART.

o Plaintiffs’ claims for violations othe California Cartwright Act and
Unfair Competition Law are [BIMISSED WITHOUT PREJUDICE.

o Plaintiffs’ claims for intentiaal interference with prospective
economic advantage and negligenérference with prospective
economic advantage are DISSSED WITHOUT PREJUDICE.

o The Motion is DENIED as to Rintiffs’ claim for intentional
interference with contractuallations under California law.

e Defendant’s Motion to Dismiss PHiffs’ declaratory judgment is
GRANTED.

e Dr. Leahy’s Motion to Dismiss for lacsf personal jurisdiction is DENIED
WITHOUT PREJUDICE. Plaintiffs may conduct additional jurisdictional
discovery into Dr. Leahy’s contactstivthe forum state, to be completed
by September 7, 2015

e Plaintiffs may file an amended cotamt, if desired, on or before
September 14, 2015

e Plaintiffs should incorporate additidrfacts as to jurisdiction over Dr.
Leahy in the amended complaint.. Reahy may file a renewed motion
after the filing of the amended comjpia If Plaintiffs do not file an
amended complaint, Dr. By may renew his motion 8eptember 21,
2015

The Clerk shall serve this minute order on the parties.

MINUTES FORM 11 Initials of Deputy Clerk: djg
CIVIL-GEN



