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v. Diebold Inc et al D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case No.: SACV 15-00846-CJC(DFMx)
MARY NELSON,

Plaintiff, ORDER DENYING PLAINTIFF’'S
y MOTION TO REMAND AND
: GRANTING DEFENDANTS MOTION
TO DISMISS
DIEBOLD, INC. and IRENE
HEADLAND,
Defendants.

[. INTRODUCTION & BACKGROUND

On April 28, 2015, Plaintiff Mary Nelsobrought this actiomn Orange County
Superior Court against Defendants Diehaohc. (“Diebold”) and Irene Headland
(together, “Defendants”). (Dkt. No. 1 [“Noe of Removal’]; ExhA. [“Compl.”].)
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Between May 15, 2013 to March 13, 2005. Nelson was employed by Diebold as :
Senior Installation Manage(Compl. 1 7, 9.) Although ted as an exempt employe
Ms. Nelson alleges that her job duties condist@stly of “non-exempt job duties” thaf
did not require Ms. Nelson to exercise hescdetion or independéjudgment. (Compl.
1 8.) Ms. Nelson alleges thslte was misclassified as axempt employee and is entit

to recover overtime compensation andugtaty damages under California lansee

Compl.) The Complaint asserts four causeaation, two of which are brought agains

Ms. Headland—one claim under California Lakkmde (“Labor Code™) sections 558 &
510 and one claim under California’s Unf@ompetition Law (“UCL"), Cal. Bus. &
Prof. Code § 17206t seq.(Compl. 1 19-30.)

Ms. Nelson, a California citizen, filedighaction in state court against Ms.
Headland, who is also a Califoa citizen, and Diebold, atzen of Ohio. (Compl. 11 1
3.) On May 29, 2015, Defendants removesl dlstion to this Court on the basis of
diversity jurisdiction, arguing that Ms$ieadland is a “shamtefendant” who was
fraudulently joined for the purpose of defeating diversity jurisdiction. (Notice of

Removal.) Before the Court are Ms. Nels motion to remand, (Dkt. No. 11), and

Defendants’ motion to dismiss Ms. Headlafigkt. No. 12). For the following reasonsg

the Court DENIES Ms. Nelson’s motion tamand and GRANTS Defendants’ motion

dismiss?

[I. ANALYSIS

Any civil action brought in a state coumtit which a district court has diversity
jurisdiction over may be removed. 28 WS88 1332, 1441(a). Edefendant removir

! Having read and considered the papers pteddsy the parties, theoQrt finds these matters
appropriate for dispason without a hearingSeeFed. R. Civ. P. 78; Local Rule 7-15. Accordingly,
hearings set for July 27, 2015 at 1:3tpare hereby vacated and off calendar.
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the action to federal court beahe burden of establishing that the district court has
subject matter jurisdiction over the action, &mel removal statute is strictly construed
against removal jurisdictionGaus v. Miles, In¢.980 F.2d 564, 566 (9th Cir. 1992)
(“Federal jurisdiction must bejexted if there is any doubt as to the right of removal
the first instance.”). Diversity jurisdictioexists where the amount in controversy
exceeds $75,000 and complete diversity exdsteng the parties. 28 U.S.C. § 1332.
“[O]ne exception to the requirement formaplete diversity is where a non-diverse
defendant has been fraudulently joine#itinter v. Philip Morris USA582 F.3d 1039,
1043 (9th Cir. 2009).

“Joinder is fraudulent ‘if the plaintiff fés to state a cause of action against a

resident defendant, and the failure is obvious itting to the settled rules of the state|

Hunter, 582 F.3d at 104@juotingHamilton Materials Incv. Dow Chem. Corp494
F.3d 1203, 1206 (9th Ci2007)). Conversely, “if there eny possibility that the state
law might impose liability on a resident defentlander the circumstances alleged in
complaint, the federal court cannot finétlpoinder of the resident defendant was
fraudulent, and remand is necessarl’at 1044. Generallya fraudulent joinder
analysis is properly applied only to the adtoomplaint removed from state court, an(
not a subsequently filkamended complaint.utizetti v. New Albertson’s IndNo. CV
11-8650 GAF AJWX, 2012 WL 273757,’@ (C.D. Cal. Jan. 30, 20123ee also Smith
v. City of Picayune795 F.2d 482, 485 (5th Cir. 1986) (“@erally, the right of removal
determined by the pleadings as they standmthe petition for removal is filed.”). In
determining whether a tBndant was fraudulently joined, all disputed questions of f
and all ambiguities in the controlling state law must be resolved in favor of the nor
removing party.Plute v. Roadway Package Sys., Jdd1 F. Supp. 2d 1005, 1008 (N.
Cal. 2001). The defendant may present addifacts to show that the joinder is
fraudulent. McCabe v. Gen. Foods Cor@11 F.2d 1336, 1339 (9th Cir. 1987). The
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removing party carries a heavy burden of passon, as there is a presumption again
finding fraudulent joinderld.; see Gaus980 F.2d at 566.

Here, Defendants have ntheir heavy burden to show that Ms. Headland was
fraudulently joined. The third cause ofiaa is brought against Ms. Headland pursus
to Labor Code section 558, which providesthe imposition of civil penalties against
“[a]lny employer or otheperson acting on behalf of amployer who violates, or caust

to be violated, a section of this chapteany provision regulating hours and days of

work in any order of the Indtrgal Welfare Commissin . . . .” Cal. La. Code § 558(a)|

The third cause of action also citesextion 510, which governs requirements for
overtime compensatiorSeed. § 510. A plaintiff may only bring a claim under secti
558 and 510 of the Labor Code via the Revattorneys General Act (“PAGA”), Cal
Lab. Code § 2698t seq.Caliber Bodyworks, Inc. v. Superior Ct34 Cal. App. 4th
365, 370 (2005)see Chang v. Biosuccess Biotech, Glm. LA CV 13-01340 JAK, 2014
WL 7404582, at *23 (C.D. Cal. [@e29, 2014) (finding that sgon 558 claims must be
brought under PAGA)seeCal. Lab. Code § 2699.5 (requig compliance with PAGA

bring a claim under section 510).

As a prerequisite for bringing a PAG#aim, “an employee must first exhaust
certain administrative requirements . . . [g&f forth in Section 2699.3 of the Labor
Code.” Chang 2014 WL 7404582, at *22. Specifla the aggrieved employee musit
first provide written notice bgertified mail to the Labor and Workforce Developmer
Agency (“LWDA") and the employer of the spéciprovisions alleged to be violated &
the facts and theories supporting the allegethtion. Cal. LabCode § 2699.3(a)(1).
This provides the LWDA time to determine whet it will pursue an inw&igation or no
Caliber Bodyworks134 Cal. App. 4th at 376ge alscCal. Lab. Code § 2699.3(a)(2).
Within 30 calendar days of receipt of thetice, the LWDA must notify the employer

and the aggrieved employee as to whether inageo investigate the alleged violation;
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the LWDA does not so intend or fails to ginetice within the prestyed time period, the

aggrieved employee may then comrmoe a civil action. Cal. LaliCode § 2699.3(a)(2).

Defendants have established that Mealand is a sham defendant because t

Complaint fails to state a chaiagainst her and this failure is obvious according to the

settled rules of California law. The Complagioes not plead the requisite PAGA cla
necessary to sustain the thirdisa of action against Ms. Headlahd\or can Ms.

Nelson now belatedly attempt to sfti®BAGA’s notice requirements.SéeCompl.; Dkt.

No. 16-1 [“Notice”].) Ms. Nelson’s counsel’s letter to the LWDA, dated July 6, 2015, is

deficient because it did not comply with the prescribed waiting period prior to
commencing the action against Ms. HeadlandHe alleged Labor @le violations. $es

Notice);see Caliber Bodywork4.34 Cal. App. 4th at 370B€fore an employee may f

an actionseeking to recover civil penalties for [Lalf@ode] violations . . he or she myst

. .. provid[e] notice to the LWDA and the phayer and wait[] a grscribed period of

time to permit the LWDA to investigate and to decide whether to cite the employer

the alleged violations.(femphasis added)).

Additionally, the evidence on the recordlicates that Ms. Headland did not ha
any involvement with Ms. Nelson’s hiringxempt classification, compensation, job
duties, or termination. (Dkt. No. #ene Headland Decl. ISO Notice of Removal
[“Headland Decl.”] 11 3—-6.)ndeed, Ms. Headland averathMs. Nelson never reportg
to her and that Ms. Headland does not evenaga any employees in the role of Sen
Installation Manager.Iq. § 3.) Ms. Nelson has not submitted any evidence to the
contrary, and the bare allegation ie tGomplaint that Ms. Headland “made or

participated in the adverse decisions” melyag Ms. Nelson’s purported misclassificat

2 The only other claim asserted against Ms. Hemtiis the UCL claim. Ms. Nelson fails to state a
UCL claim against Ms. Headland because it is déxigaf the PAGA claim or based on sections of
Labor Code that are either not actionable utideUCL or actionable only against a corporate
employer.
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is insufficient to overcome the compallj showing that Defendés have made.See

Compl. 1 21.) Because MNelson cannot assert a chaagainst Ms. Headland, the
Court DENIES Ms. Nelson’s motion to rendhon the basis that Ms. Headland, a nor
diverse defendant, was fraudulently joined #rat this Court has diversity jurisdiction

over this action.

[ll. CONCLUSION

Accordingly, the Court DENIES M$\elson’s motion to remand and GRANTS

Defendants’ motion to dismiss. Mdeadland is DISMISSED from the action.

-

DATED:  July 21, 2015 // //
Cg— f ;‘7’
I

GORMAC J. CARNEY
UNITEDSTATESDISTRICT JUDGE

3 For the same reasons, Defendants’ motion toigésMs. Headland for failure to state a claim und
Rule 12(b)(6) is GRANTED.
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