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nano v. Carolyn W. Colvin Doc.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

LINDA VICTORIA BURBANO, Case No. 8:15-CV-01108-GJS
Plaintiff
V. MEMORANDUM, OPINION,
AND ORDER

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

.  PROCEDURAL HISTORY

Plaintiff Linda Victoria Burbano (“Plaintiff”) filed a complaint seeking
review of Defendant Commssioner of Social Security(§Commissioner”) denial of
her application for Supplemental Secutitgome. The parties filed consents to
proceed before the undersigned Unitedestagistrate Judge [Dkt. 11, 12] and
motions addressing disputed issuethmcase [Dkt. 20 (“PItf.’s Br.”) & Dkt. 21
(“Def.’s Br.”)]. The Cout has taken the motions undsibmission without oral
argument.

II.  ADMINISTRATIVE DECISION UNDER REVIEW

On June 4, 2012, Plaintiff filed an application for Supplemental Security

Income payments, alleging that she becdmabled as of March 27, 2007. [Dkt.

15, Administrative Record (“AR”) 23.The Commissioner denied her initial claim
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for benefits. [AR 103-108.] On Octob23, 2013, a hearing was held before
Administrative Law Judge (“ALJ”) Helen EHesse. [AR 39-58.] On November 5,
2013, the ALJ issued a decision denying hti#is request for benefits. [AR 23-
33]

Applying the five-step sequential @wation process, the ALJ found that
Plaintiff was not disabledSee?0 C.F.R. § 41820(b)-(g)(1)* At step one, the ALJ
concluded that Plaintiff “has not engagedubstantial gainful activity since June 4
2012, the application date.” [AR 25.] Atep two, the ALJ found that Plaintiff
suffered from “the followng severe impairments:ribar spondylosis; lumbar
spondylolisthesis; status post fracture at thtus post fusion from T12 to L1.”
[Id.] (internal citations omitted.) Next, thd.J determined that Plaintiff did not
“have an impairment or combination ofpaarments that meets or medically equals
the severity of one of the listempairments.” [AR 27.]

The ALJ found that Plaintiff had tHellowing residual functional capacity
(RFC):

Light work as defined in 20 CFR 416.967(b) with the
following function-by-function limitations: lift/carry 20
pounds occasionally, 10 pounds frequently; stand/walk 2
hours in an 8 hour day with the use of a cane for
prolonged ambulation; sit for 6 hours in an 8 hour day,
with normal breaks; is precluded from operating foot
controls with bilaterblower extremities; can

! To decide if a claimant isntitled to benefits, an ALJ conducts a five-step inquiry.

20 C.F.R. 8§ 416.920. The steps are #evs: (1) Is the claimant presently

engaged in substantial gainful activity? If so, the claimant is found not disabled,

not, proceed to step two; (2) Is thaiohant’s impairment severe? If not, the
claimant is found not disabled. If so, proceedtep three; (Ipoes the claimant’s
impairment meet or equal the requiremagitany impairment listed at 20 C.F.R.
Part 404, Subpart P, Appendix 1? If 8® claimant is found disabled. If not,
proceed to step four; (4) Is the claimaapable of performing his past work? If so
the claimant is found not disabled. If nptoceed to step five; (5) Is the claimant
able to do any other work? If not, the clamhe found disabledIf so, the claimant
is found not disabled. 20.F.R. 8 416.920(b)-(g)(2).
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occasionally bend, stoop, kneetouch, crawl, and climb
stairs, but is precluded from climbing ladders, ropes, or
scaffolds and working at unprotected heights; is
precluded from operating dangerous moving machinery,
and is precluded from driving automotive equipment due
to side effects from medication.

[Id.] Applying this RFC, the ALJ found th&taintiff is unable to perform past
relevant work experience, but determirtiedt based on her age (31 years old at tin

of application), limited education (Iigrade), and ability to communicate in

English, she could perform the “the requients of representative occupations su¢

as: (1) document preparer, general offigand] (2) telephone quotation clerk,” and
thus, is not disabled. [AR 32-33.] afitiff sought review from the Appeals
Council, which denied review. [AR 1-3.]

[ll.  GOVERNING STANDARD

Under 42 U.S.C. § 405(g), the Court reviews the Commissioner’s decisiol

determine if: (1) the Commissioner’s fimgis are supported by substantial evideng

and (2) the Commissioner used correct legal stand&els.Carmickle v.
Commissioner533 F.3d 1155, 1159 (9th Cir. 2008Bipopai v. Astrug499 F.3d
1071, 1074 (9th Cir. 2007). Substantialdmnce is “such relevant evidence as a
reasonable mind might accept asqdse to support a conclusionRichardson v.
Perales 402 U.S. 389, 401 (1971) (citation and quotations omitsed ;also
Hoopai 499 F.3d at 1074. The Courilvuphold the Commissioner’s decision
when the evidence is sustidfe to more than onetional interpretationBurch v.
Barnhart 400 F.3d 676, 679 (9th Cir. 2005However, a reviewing court must
consider the entire recoas a whole and may not affirm simply by isolating a
‘specific qguantum of supporting evidenceRobbins v. Comm’r of Soc. Sec.
Admin.,466 F.3d 880, 882 (9th Cir. 2006) (quotiHgmmock v. Bowe79 F.2d
498, 501 (9th Cir. 1989)).
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IV. DISCUSSION
A. The ALJ’s Decision Sets Forth Specific Reasons for Finding
Plaintiff Not to Be Credible.

Plaintiff's first challenge is that th&LJ did not provide specific reasons for
rejecting Plaintiff's testimony about heymptoms. “[T]o eaure our appellate
review is meaningful,...we require the Alto ‘specifically identify the testimony
[from a claimant] she or he finds nothie credible and...explain what evidence
undermines the testimony.Treichler v. Comm’r of Soc. Sec. Admin/5 F.3d
1090, 1102 (9th Cir. 2014) (quotitktplohan v. Massanarl46 F.3d 1195, 1208
(9th Cir. 2001)). Accordingly, “[gneral findings are insufficient.Id. (quoting
Lester v. Chater81 F.3d 821, 834 (9th Cir. 1995)).né as the Ninth Circuit held in
Treichler, “boilerplate statement[sgnd “introductory remark[s],ithout more
“fall[] short of meeting the ALJ’s respaibility to provide ‘a discussion of the
evidence’ and ‘the reason or reasons upbith’ [her] advers determination is
based.”Id. at 1103

Here, Plaintiff claims that the ALJ vialed her duty to provide specific reasons

because the ALJ, according to Pldiingave only the following boilerplate:

After careful consideration of the evidence, the
undersigned finds that the claimant’s medically
determinable impairment®ald reasonably be expected
to cause the alleged sympts; however, the claimant’s
statements concerning the intensity, persistence and
limiting effects of these symptoms are not entirely
credible for the reasons explained in this decision.

? Relevant here, the NimCircuit explained i reichlerthat “after making [a
certain] boilerplate statement, the Altypically identify what parts of the
claimant’s testimony were not credible and whyreichler, 775 F.3d at 1103.
Thus, it is fair to say that there is hlack letter rule agast using boilerplate
introductory statements.
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[PItf.’s. Br. at 6 (quoting AR 28).] And thiSourt would agree, if that were the only
thing the ALJ said about Plaintiff's edibility. But the ALJ said far more First,
the ALJ explained “the fact that medicatidmp in any way, to reduce the severity
of pain symptoms undermines the claimant’s credibility as to the severity of
disabling pain.” Second, the ALJ explaihéclaimant providednconsistent reports
regarding the type of impairmentaged symptoms” to various medical

professionals. [AR 28.] Titd, she contrasted Plaintiff's description of her daily

activities with her complaintsf disabling symptoms provided to the Commissiong

and to medical professionals. [AR 2ZEburth, the ALJ reported that Plaintiff's
“[slymptom severity and limitationalleged by the claimant are not fully
substantiated by the medical findings or latory findings in the record.” [AR 29.]
Lastly, the ALJ found, “the record nmnstrates evidence of malingering,
particularly, with respect to heise of a cane.” [AR 30.]

Plaintiff's own brief further undercutser position. After claiming that the
ALJ’s decision does not present speci@asons for discounting her testimony,
Plaintiff attacks the ALJ’s reasons fianding her not to be credible Sge, e.g.
Pltf.’s. Br. at 7 (“It next appears thédite ALJ rejects Ms. Bibano’s testimony based
on a belief that the testimony is not crddibecause it lacks the objective medical
evidence.”)jd. at 8 (“The ALJ also states as #igaale to reject the testimony that
Ms. Burbano has made inconsistentestagnts and describelaily activities not
limited to the extant |s] the ALJ expects.”)id. at 9 (“The ALJ also cites to a
perceived inconsistency in Ms. Burtmds statements to her physiciansit);at 10
(“The ALJ’s next insufficient rationale that Ms. Burbano’s sporadic minimal

activities of daily living undermines her credibility.i§t. at 11 (“The ALJ also

* Whether the ALJ stated her bases fardredibility determination is a question
different from whether the ALs reliance on those basesswappropriate. The latter
Is addressethfra at Part IV.B.
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rejects Ms. Burbano because the ALJ begethat there is evidence of malingering
on Ms. Burbano’s part.”).] Accordinglyhe ALJ provided specific reasons for the
credibility determination.
B. The ALJ Failed to Provide Legally Sufficient Reasons for Rejecting
Plaintiff's Credibility.

The next question is whether the Apbperly found Plaintiff not to be
entirely credible. Here, lbause the ALJ determinedathPlaintiff suffered from
physical impairments, the ALJ couldject her testimony only upon finding
“affirmative evidence” of malingering doy expressing “clear and convincing
reasons” for doing soSmolen v. ChateB80 F.3d 1273, 1283-84 (9th Cir. 1996¢e
alsoReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998) (“Unless there is
affirmative evidence showing that the at@int is malingering, the Commissioner’s
reasons for rejecting the claimant’stie®ny must be ‘clear and convincing.”
(quotingLester 81 F.3d at 834)). The factors to be considered in weighing a
claimant’s credibility include: (1) theaimant’'s reputation for truthfulness; (2)
inconsistencies either in the claimartestimony or between the claimant's
testimony and her conduct; (3) the claimauiesly activities; (4) the claimant’s
work record; and (5) testimony from phyisies and third parties concerning the
nature, severity, and effect of the symp®of which the claimant complainSee
Thomas v. Barnhare78 F.3d 947, 958-5@th Cir. 2002)see als®?0 C.F.R. §
416.929(c).

Plaintiff alleges that she suffers fnosignificant pain and limitations due
impairments she received as a result of gomeehicle accident in 2007. [AR 43,
46, 48.] Plaintiff reported problems sittirgganding, lifting, walking, and driving.
[AR 46.] Atthe administratie hearing, Plaintiff testife that she does not exercise
and her daily activities include cleaning around her house and washing dishes.
[AR 47.] Plaintiff stated thashe is limited to sitting fathirty to forty-five minutes
before needing to stand for fifteen minugesl then rest for ten minutes. [AR 56,
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291, 293.] Plaintiff also stated that she is limited to standing for ten to fifteen
minutes before needing &it down. [AR 56.]

The ALJ found that although Plaintiffreedically determiable impairments
could reasonably be expected to caamme of Plaintiff's alleged symptoms,
Plaintiff's allegations concerning the intgty, persistence, and limiting effects of
her symptoms were not credible te thxtent alleged. [AR 28.] The ALJ
discredited Plaintiff's subjective symptamstimony on the grounds that Plaintiff's
complaints were internally inconsistent, inconsistent with other evidence in the
record, and her pain complaints wereuported by objectivenedical evidence.
[AR at 28.] In addition, tB ALJ indicated malingering with respect to Plaintiff's
use of a cane. [AR at 30The Court discusses and rejects these reasons as set
below.

1. The Effectiveness of Plaintiff's Pain Medication

First, the ALJ found Plaintiff's testimony that “she is unable to work due th
severity and limiting effects of pagymptoms” not convincing, because it
purportedly is inconsistent with Plaifits later testimony thaher “medications
provided relief from impairment l&ted symptoms.” [AR 28],&20 C.F.R. §
416.929(c)(3)(iv)see also Warre v. Comm439 F.3d 1001, 1006 (9th Cir. 2006)
(explaining that impairments that candmntrolled effectivelyvith medication are
not disabling for purposes of deternmgieligibility for benefits). However,
Plaintiff testified that her constant back pain was onigimally helpedy pain
medication. At the hearing, Plaintiff statddht her current mubxrelaxer helps the
“leg jumpiness” and “chéie horses” she had beexrperiencing, but the Vicodin
was “so-s0” at helping her baglain. [AR 48-49.] Plaintifelso stated that she triec
taking stronger pain medications but “theydeadgher] really sick [AR 49.] Thus,
based on the record, the ALJ’s findingtimedications controlled Plaintiff’s

symptoms and that her testimony therefisrinconsistent is not supported by

fort
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substantial evidence and was not a legslifficient reason to find Plaintiff not fully
credible.
2. Inconsistent Reports to Medical Professionals

Second, the ALJ’s reliance on Plaint#f'inconsistent reports [to medical
professionals] regarding the typeimipairment related symptoms” is not
convincing, as it rests on pumed “inconsistencies” that do not exist. [AR 28.]
There is no apparent inconsistencywaen Plaintiff's statements that her
impairments, which she claims cause fid@rstantial pain [AR 46], are sometimes
associated with numbness, and at otimees, are not. [AR 348, 362, 419, 459.] N
medical expertise is required to understand that pain can vary and may not alw
correlate with numbness'he ALJ overlooked the vemgal possibility that
Plaintiff's back pain is not always assated with numbness drihe ALJ failed to
guestion Plaintiff about this or otherwidevelop the record. Thus, as to this
ground, the ALJ’s credibility dermination is inadequate.

3. Plaintiff's Performance of Daily Activities

Third, the ALJ’s reliance on Plaintiff'alleged inconsistent reports regarding
her daily activities as a basis for finding Imet credible is not convincing. [AR 28],
SeeBunnell v. Sullivan947 F.2d 341, 346 (9th Cit991) (an ALJ may consider a
claimant’s daily activities when weighirggedibility). The ALJ found inconsistent
Plaintiff's statements in her Functional ftet that, as the ALJ described them, “sh
Is able to prepare meals, tishie is able to drive, and that she is able to do laundn
all at a greatly reduced rate” and that tpain symptoms are ssevere as to limit
her daily activities to watang television.” [AR 289.] However, the ALJ
misconstrued Plaintiff's statements irr li@inctional Report and mistakenly found
her statements to be inconsistent. laiflff's Functional Report, she stated that
her hobbyis watching television, not that heéaily activities are limited to watching
television. [AR 288-290.] There simply no inconsistency between these two

Statements.
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The ALJ also found that Plaintiff'subjective complaints and alleged
limitations are inconsistent with her abiliky engage in ording daily activities,
citing a treatment note from an urgent catywhich states that Plaintiff “does a
lot of house work and child care requirisgme bending and kneeling.” [AR 29,
584.] A claimant’s ability to engage some physical activities is not necessarily
inconsistent with a finding of disabilitySee Gallant v. Heckle753 F.2d 1450,
1453 (9th Cir. 1984). Rather, an ability to take part in physical pursuits bears o
claimant’s credibility only to the extetttat the level of activity is in fact
inconsistent with the alleged limitationSee Reddigkl57 F.3d at 722. Here, the
ALJ’s reasons are not convincing, asythrest on an incomplete and unfair

construction of Plaintiff's statementstime record. The ALJ noted some of

Plaintiff's stated activities but then failed aoccount for the significant qualifications

on her abilities to engage in such activitieat she noted. The ALJ ignored, for
instance, that Plaintiff stated in her Functional Report that it takedl iy to do
household chores, because she has tolpaself. [AR 315-16.] At most, the ALJ
highlights an ambiguity in the recoas to how much housework and childcare
Plaintiff performs. As such, this could rsdrve as a “cleand convincing” reason
to find Plaintiff not to be credibleSee Fair v. Bower885 F.2d 597, 603 (9th Cir.
1989) (“many home activities are not easily sf@nable to what may be the more
grueling environment of th&orkplace, where it might henpossible to periodically
rest or take medication”); see aRollins v. Massanayi261 F.3d 853, 859 (9th Cir.
2001) (“an ALJ cannot seek to justmggative credibility findings by ‘ignoring

) (quoting

competent evidence in the record thaggests an opposite result.
Gallant v. Heckler 753 F.2d 1450, 1456 (9th Cir. 1984)).
Furthermore, contrary to the ALJ'afling, it is not apparent from the cited
treatment note that Plaintiff's ability tio “a lot of housework or childcare” is
inconsistent with her statements teae needs help fwrepare meals and do
laundry, as there was no testimony or other evidence regarding what Plaintiff
9
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considers to be “a lot of houseworkatrldcare,” how long these activities take he
to complete, and whethenyof these activities can lmempleted without help.
Thus, the record fails to show thaaRitiff's asserted housework and childcare
activities are inconsistent with haltegedly disabling symptomatology.
4. The Objective Medical Evidence

Fourth, the ALJ found that there wakaak of objective evidence to support
Plaintiff's claim of severe back pain, because Rifhis primary physician and
orthopedic physician found that Plaintifdd normal motor strength and reflexes in
all extremities, no palpabtenderness, and a normal hesd-teciprocal gait. [AR
29, 459-63.] As the ALJ’s three prior reas for finding Plaintiff not credible do
not constitute clear and convincing reasdhs ALJ’s fourth reason, on its own,
cannot constitute a valid basis for laelverse credibility determinatiorBurch, 400
F.3d at 681 (“lack of medical evidencencat form the sole basis for discounting
pain testimony”)see also Bunnelb47 F.2d at 346-47 (“the adjudicator may not
discredit a claimant’s testimony of paand deny disability benefits solely because
the degree of pain allegég the claimant is not supported by objective medical
evidence,” because “[i]f an adjudicataruid reject a claim of disability simply
because a claimant fails ppoduce medical evidencapporting the severity of the
pain, there would be no reason for aruddjator to consider anything other than
medical findings”).

5. Evidence of Malingering

Finally, the ALJ found Plaintiff's “pesentation to the consultative
examination with the use of a cane isgitoportionate to the severity of the
symptoms as supported by the record, am/idence of malingering that further
undermines [Plaintiff's] credibility.” [AR30.] However, the examining physician
made no findings that Plaintiff's use @fcane was unusual or otherwise indicative
of malingering. In fact, upon testing, the examining physician found that Plaintif
gait was slow and “moderately antalgidVloreover, and dically, the medical

10
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expertandthe ALJ found that Plaintiff does fiact need a cane for prolonged
ambulation. [AR 27, 31.] Therefor@laintiff's use of a cane during the
consultative examination diabt constitute a legally suffient basis for concluding
that Plaintiff is a malingerear rejecting her credibilitySeee.g, Leitheiser v.
Astrue No. CV 10-6243-Sl, 2012 WL 967647 at *10-11 (D. Or. Mar. 16, 2012)
(ALJ’s adverse credibility finding wasdally erroneous and not supported by
substantial evidence where the physicianrditiattribute plaintiff's pain complaints
to malingering).

S—

Accordingly, for the reasons statabdove, the Court finds that the ALJ
improperly discredited Plaintiff's subjective symptom testimony, and this is
reversible error.

CONCLUSION

The decision of whether to remand farther proceedings or order an
immediate award of benefits is within the district court’s discretldarman v.
Apfel 211 F.3d 1172, 1175-78 (9th Cir. 2000¥hen no useful purpose would be
served by further administrative proceedingswhere the record has been fully
developed, it is appropriate to exercisis tfiscretion to direct an immediate award
of benefits.Id. at 1179 (“the decision of whethter remand for further proceedings
turns upon the likely utility of such pceedings”). But when there are outstanding
issues that must be resolved beforetarmenation of disabilit can be made, and it
IS not clear from the recottie ALJ would be required tiind the claimant disabled

if all the evidence were properly @uated, remand is appropriatel.

The Court finds that remand is apprapei because the circumstances of this

case suggest that further administratie@ew could remedy the ALJ’s errorSee

INS v. Venturg537 U.S. 12, 16 (2002) (upon reversal of an administrative

determination, the proper course is reméorcadditional agency investigation or

explanation, “except in rare circumstance3teichler, 775 F.3d at 1101 (remand
11
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for award of benefits is inappropriate @k “there is conflicting evidence, and not
all essential factual issues have been resolvétiiiman 211 F.3d at 1180-81. The
Court has found that the ALJ erred at dmyr of the sequential evaluation process,
Thus, remand is appropriate to allow bemmissioner to continue the sequential
evaluation process starting at step four.

For all of the foregoing reasons, IS ORDERED that:

(1) the decision of the Commissiarnie REVERSED and this matter
REMANDED pursuant to sentence foofr42 U.S.C. § 405(Qg) for further
administrative proceedings consisteith this Memorandum Opinion and
Order; and

(2) Judgment be entered in favor of Plaintiff.

IT IS HEREBY ORDERED.

DATED: May 31, 2016

GAIL J. STANDISH
UNITED STATES MAGISTRATE JUDGE
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