Santa Ana Holice Officers Association et al v. City of Santa Ana et al Dpc. 85

4 UNITED STATES DISTRICT COURT
5 CENTRAL DISTRICT OF CALIFORNIA
6 SOUTHERN DIVISION

Case No.: SA CV 15-1280-DOC

10 || SANTA ANA POLICE OFFICERS (DFMXx)

" ASSOCIATION, ET AL.,

b Plaintiffs, ORDER RE: DEFENDANT'S
MOTION FOR SUMMARY

13 JUDGMENT [41]

14 VS.

15 || CITY OF SANTA. ET AL.,

10 Defendants.

17

18 Before the Court is Defendts’ Motion for Summary Judgent (“Motion”) (Dkt. 41).

19 l. Facts

20 A. Termination and Initial Investigations

21 Plaintiff Corey Slayton (“Officer Slaytoiyis a full-time police officer for the Santa

22 || Police Department (“Police Department”). December 28, 2012, Offer Slayton received a
23 || radio call because an individual svauspected of vandalizing a caeeDefendants’ Statement
24 || of Uncontroverted Facts (“SUF{Dkt. 41-2) No. 1; Reply t®laintiffs’ Additional Material

25 || Facts (“SAF”) (Dkt. 47) No. 147 Officer Slayton responded the call, during which time a
26 || Police K-9 bit the suspeckeeSUF Nos. 1-2. The Police Department launched a “Use of Force

D
>
—+

27 || Investigation” that same dald. No. 1. Officer Slayton was interviewed regarding the incid
28

L Unless otherwise noted, the Court only provides citations to undisputed facts.
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on December 28, 2012, and agan October 25, 2013. SWNo. 2; SAF No. 239. On
December 20, 2013, the Police Dapeent served Officer Slayh with a Notice of Intended
Discipline. SAF No. 317. Ultimaty, on February 4, 2014,dtPolice Department instituted
disciplinary action against Slaytamd he was terminated for vations of Departmental Orde
110, Section 1(H)(1) Truthfulness; Departme@atier 425, Section 1, Authorized Use of
Force; and Departmental Order4&ection 5, Officer’s DutieSUF No. 7; Notice of Advers
Decision (Dkt. 42-6) Ex. 6 at 1.

When the Notice of liended Discipline wassued in Decemb&013, Officer Slayton
was placed on administrative lea\SAF No. 318. On Decemb20, 2013, Sergeant Michael
Claborn (“Sergeant Claborn”) ested Officer Slayton to hicker, where Officer Slayton
gathered some personal belongirigsNos. 322—-323seeSergeant Michael Claborn
Memorandum (Dkt. 49-5) Ex. 8 &t Sergeant Claborn latertuened to Officer Slayton’s
locker, with another sergeant, to chatige lock on OfficeiSlayton’s locker. SARNo. 324.
Plaintiffs’ assert Sergeant Claborn entered OfficertBliyg locker to place equipment inside
it. 1d. No. 325. Defendants assert that Serg€daiborn never entered the locker outside of
Officer Slayton’s presence, SUF Nbl; they instead state tradfter Officer Slayton retrieved

his personal items, Sergeant Clabptaced Officer Slayton’s degiment issued items in the

locker. Both parties cite to Sergeant Clab®memo from December 20, 2013, which readq i

relevant part:
| issued Officer Slayton a copy tife memorandum placing him on paid
administrative leave. With the assiste of Sergeant Jose Gonzalez, |
collected his police administrative card, police department access card, and
parking structure access card. | gddis department issued Glock
handgun serial #GZA405, departmesdued keys, badge, and flat badge
inside his assigned locker, #418, whiwas secured with a keyed lock from
the Professional Standards Unit. Hissadé locker (#1449) didn’t have a

combination padlock. | placedkay padlock from the Professional

2The Court uses the plural “Plaintiffs” as this suit isumht by both Officer Slayton drthe Santa Ana Police Officers
Association.
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Standards Unit on locker #1449. | placed Officer Slayton’s police
identification card, police departmeaatcess card, parking structure access
card and the keys to the padlocks yedow envelope irthe top drawer of

the Professional Standks Unit file safe.

Sergeant Michael Claborn Memorandum at 1.
Officer Slayton brought this action in &rge County Superior Court on January 22,

2014.SeeOriginal Complaint (Dkt. 1-1 On February 7, 2014, la@pealed his termination to
the Santa Ana Personnel Board and pregtaniehis appeal. Third Amended Complaint
(“TAC”) (Dkt. 32) 1 46; SUF No. 12. Officer Sléyn was reinstated to employment as a po
officer on July 18, 2014d.

After returning to work, OfficeSlayton received a formalotification of Interview on
August 5, 2014. Notification of Interview, Aust 5, 2014 (Dkt. 42-8). The Notification of
Interview related to an incident that occurredlane 28, 2013. Specifibg the Notification of
Interview described why Office8layton was under investigatias follows: “On 6-28-13, it is
alleged you left the city [of Santa Ana] tonthuct personal businessthe City of Irvine
without supervisor approval. While outside ttity and on-duty gu made contact with
members of the Irvine Police Departmant acted in an unprofessional mannkt.’at 1.
After the investigation, Officer Slayton waswed with an officialreprimand on August 20,
2014.1d. As stated in the Official Repriman@fficer Slayton, without permission, had
attempted to contact an Irvine Police Detppeent officer who was working at a DUI

checkpoint. Official Reprimand (Dkt. 42-9) atHAlaintiffs state thewre not challenging the

merits of the reprimand. SAF No. 14 (“[T]he nterof the reprimand are not being challengé

...."). Rather, they contend Deifgants violated the Public SafeOfficers Procedural Bill of

Right Act (“POBRA”) in completng the investigation over one yesdter the incident occurref.

SeeSAF No. 13 (“Slayton was served with afficial reprimand for something that had
happened over a year priordee id(“On or about October 22014, Defendant Claborn and

Revere discuss the statute of limitations, pstified among themselves moving forward with

the disciplinary action.”).
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On August 15, 2014, Officer 8Jton received a Notification dfterview for an incident

that occurred on Augu8tl, 2013. Notification of InterviewAugust 15, 2014 (Dkt. 42-10). TH
Notification of Interview stated the Police patment was investigating Officer Slayton’s
“conduct surrounding the arrest of saspAlfredo Muniz on August 31, 2013d. at 1. The
Police Department also investigated Officer Heaitm for the incident, wbh involved a citizer
complaint of excessive force and a missiallet; Sergeant Claborn interviewed Office
Heitmann regarding the incident prior to Offi@&ayton’s reinstatem&nSAF Nos. 397, 399—
401, 406. Sergeant Claborn interviewed Officety8in regarding the incident on August 29
2014. SAF No. 429. Officer Slegn’s counsel objected to the tise of Interview prior to the

interview and again at the intervield. Nos. 430-31.

While he was investigating the incideBgrgeant Claborn exchanged several emails$

with Commander Christopher Revere (“Commander RevesegClaborn-Revere Emails
(Dkt. 49-56) Ex. 97. In an email dated October 14, 2014, Commander Revere raised the
of whether the one-year period to investigatéc®r Slayton had been tolled during the time
was terminated; he specifically wrote, “Slaywwas brought back, imtéewed August 29, and
the case completed. Since he was off-duty for several months, | believe we were justifie
tolling the statute due to his absendd."at 2. After receiving a response, Commander Rey
directed Sergeant Claborn to add a sectidhéaeport describing the time the investigation
was tolledld. at 1 (“*Copy — add a section to yauarrative and describe how many days w3
[sic] paused and for what reason.”).

Sergeant Claborn completed his report reggrthrs incident on January 9, 2015. SA
No. 438. In the report, he fodrOfficer Slayton had violatettiree Departmental Orders, and
that Officer Slayton had violated one Departmental OtderJanuary 9, 2015 Report (Dkt. 4
53) at 1, 16. On January 31, 2015, CommaRigfere sent an email to Police Chief Carlos

Rojas (“Chief Rojas”) regarding the report. SA#O. In his email, Commander Revere wrote

“Two memos attached related to the Heitm&hmyton UOF [Use of Force] incident where
there was no documentation on the UOF and ttestee’s property was also lost. One is for,

file to show the statute has passed and ansketmTraining Division so they are trained
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properly.” Dkt. 49-57 Ex. 98 at 1. On Felary 2, 2015, Chief Rojas wrote a memorandum
entitled “Passing of Statutofyime Period to Discipline.ld. at 2. In that memorandum, Chie
Rojas concluded that “[t]he time period whielapsed from the date the Department becan
aware of the alleged misconduct to the time | determined the allegations were sustained
the one-year statutory time limit to proeidiscipline permitted by Government Code
3304(d)(1).”1d. Chief Rojas then etigitly stated he was “not issuing discipline in this mattg
and ordered that Officers Heitmaand Slayton receive training. Subsequently, Command
Esparza conducted a separate review of the August 31, 2013 in&dergenerally
Memorandum, July 9, 2015 (Dkt. 49-42).BB2. Commander Esparza wrote an internal
memorandum dated July 9,P®regarding his finding$d. Chief Rojas reviewed this report
and again concluded the one year time peddsue discipline had lapsed. Memorandum,
August 23, 2015 (Dkt. 42-11) Ef1 at 1. Chief Rojas explicitlstated the “investigation will
not be included as part of . . . Officlayton’s (#3801) general personnel fil&l’

B. Body Camera & September 26, 2014 Incident

When Officer Slayton returneid work, he began to wear a body camera. SAF No. ¢
He indicates he began wearing a body camera to protect himself against unfounded allg
Id. No. 571.

On September 26, 2014, Corpbban Park (“Corporal Paikwas attempting to detain
an uncooperative suspect SUF N6. The suspect hit Corporal Park in the face, and a stru
ensuedSee id Corporal Park tackled the suspect, aadntually detainethe suspect with the
assistance of two firefighters and Offiayton, who sat on the suspect’s ldgsDeputy
Chief Douglas McGeachy (“Deputy Chief McGégt) ordered Officer Slayton to remove hif
personal body camera on OctobeRP@14. SAF No. 567. On Octabé, 2014, Sergeant Andy
Alvarez (“Sergeant Alvarez”) informed Officer Stay he needed to tatk him regarding the
September 26, 2014 use of force incidéhtNo. 20. Officer Slayton requested that he be
allowed to have representation the administrative interviewd. No. 21. Sergeant Alvarez
did not speak with Officer Slayton on that ddte No. 22. Later, on November 2, 2014,

Sergeant Alvarez again met with Officeafion. Officer Slayton again asked for a

»03.
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representative to be presefiergeant Alvarez did not alloOfficer Slayton to have a
representative, however; Sergeant Alvarezdt@ommander Revere hidd him that Officer
Slayton was not entitled to a representativealose he was not logj investigated for
misconductld. No. 23. Sergeant Alvarez proceedegpeak with Offter Slayton on
November 2, 20145ee idOn December 19, 2014, Sergeantakkez again spoke with Officer
Slayton.ld. No. 24. At the Decembdr9, 2014 meeting, Sergeant Alvarez asked Officer
Slayton whether he had been wearing a body camera at the time of the September 26, ’
incident.ld. No. 25. Officer Slayton acknowledgedtthe was wearing a body camera but
stated that he would not give a copy to Semg@dvarez, as the copy of the footage was his
personal propertyd. No. 27.

After the December 19, 2014 meeting, DepOtyef McGeachy told Sergeant Alvarez
he needed to conduct another interview with €ffiSlayton and order him to provide a cop)
the September 26, 2014 incidelat. No. 28. Thus, on January 12015, Sergeant Alvarez
contacted Officer Slayton agaid. No. 29. During the Januaf0, 2015 conversation,
Sergeant Alvarez ordered Officer Slayton to pilevthe video from his camera as well as ot
videos of any other crimededed incidents and to providkeby the beginning of Officer

Slayton’s next shiftld. No. 30. Slayton objected to thisquest. SAF No. 589. However,

Officer Slayton complied witlsergeant Alvarez’s order on Jamy 11, 2015 by producing the

relevant recordingd. No. 597.
C. Miscellaneous Facts
Apart from the investigations discussed afyd®fficer Slayton highlights a variety of

other facts he asserts are evidence of Defendatddiation against hinfirst, Officer Slayton

P014

of

her

states his locker was searchede@fpcally, on July 172014, Sergeant Claborn sent an emajl to

Officer Slayton regarding his locker. The emadltss, “You were previously assigned exteri
locker #1449, however, the locking mechanisns wested and broken. | had the cleaning cr
clean out locker #1414, which has been reasdigmgou . . . . Another member of Professiq
Standards was with me when | moved the coapleems you had from locker #1449 to lock
#1414.” Locker EmailgDkt. 49-26) at 1.
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Second, Officer Slayton alleges he receiaategative performance evaluation. Office

Slayton was present and signed off on a performawnakiation after he was reinstated in Ju
2014. SAF No. 498. The perfoance evaluation covered the perifrom December 1, 2012
through December 1, 2013eePerformance Evaluatiaipkt. 49-21) Ex. 57 at 1. Then-acting
Sergeant Gilbert Hernandez (“Sergeant Hernad®mmpleted the evaluation and signed it
December 15, 2013. SUF No. 49 he evaluation referenced three professional standards
investigations involving Officer Slayton. SAF N&73. Officer Slayton received a score of “
(below average) on the judgment section efpkerformance evaluation. SAF No. 471. He
received a score of “4” (exceeds job standardshi®overall rating. Performance Evaluation
1.

Third, Officer Slayton alleges he has heen promoted. He applied for a Regional
Narcotics Detective opening in September 2015 8l&. 613. He was or#& nine individuals
to pass the relevant teSieeMemorandum, September 10, 20Tkt. 49-77) Ex. 118 at 2.
However, Officer Slayton was not the offic&lected for the one available posititth.Officer
Slayton also applied for a special assignmerat e®tor officer. SAF No. 615. He was one o
eight individuals who was schddd to interview for the positiolEmail, September 8, 2015

(Dkt. 49-78) Ex. 119 at 2. Officer Slayton svaot selected for the one available positidnat

2”

I at

1. Along with the other candidates who were degmualified but not selected, Officer Slayfon

was placed on a six-month eligity list for future openingsld.; see alsdMemorandum,
September 10, 2015 at 2.

Il. Procedural History

On January 22, 2014, Slayton and 8anta Ana Police Officers Association
(collectively, “Plaintiffs”) filed suit against g City of Santa Ana (“th City”), the Santa Ana

Police Department, Police Chief Carlos Rojas] BOES I-X in Orange County Superior Court

(“State Court”)See generallPriginal Compl. OnJuly 13, 2015, the State Court granted

Plaintiffs’ Motion to Name Do®efendants; thus, Plaintiffslded Christopher Revere, William

Nimmo, Michael Claborn, and Douglas McGeaesyindividual Defendants. Order Granting

Leave to File First Amended Complaint and Ndbue Defendants, July3, 2015 (“July 13,
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2015 State Court Order”) (Dkt. 1-6) Ex. F affhe case was removéalthis Court on August
11, 2015. Notice of Removal (Dkt. 1).

Plaintiffs filed their Second Amended @plaint (“SAC”) (Dkt. 18) on October 19,
2015. Defendants moved to dismiss parts efSAC on November 2015 (Dkt. 20). The
Court issued an Order Granting in Part anayid&g in Part this motion on December 2, 201
(“Second MTD Order”) (Dkt. 3D Notably, the Court dismisdavith prejudice Plaintiffs’
Monell claims against the Citgnd Police Department. Second MTD Order at 13.

Plaintiffs filed their Third Amended Quaplaint (“TAC”) (Dkt. 32) — the operative
complaint — on December 15, 2015 (Dkt. 32). The Court isanédrder Granting Defendant
Motion to Dismiss Portions d?laintiffs’ Third Amended Caplaint (“Third MTD Order”)
(Dkt. 39) on February 1, 2016. The Court dismissealriiffs’ first, fourth, and fifth claims
with prejudice, leaving Plaintiffavith the following causes @iction: their second cause of

action for a Writ of Mandate Pursuant to § 1®86violation of Govenment Code 8 350@¢

seq; their third cause of action for declaratorligke(based on their state law claim); and thejir

sixth cause of action for civil rights violations against under 42 U.S.C. § 1983 against th¢
Individual Defendants.

Defendants filed the instant Motion on February 1, 2016, seeking summary judgm
all of Plaintiffs’ remaining claims. Plaintiffspposed on February 3016 (Dkt. 46), and
Defendants replied on February 12, 2016 (Dkj. 38e Court held a heag on February 29,
2016 (Dkt. 70).

lll.  Summary Judgment Under Rule 56

Summary judgment is proper if “the movaows that there is rgenuine dispute as t
any material fact and the movastentitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). Summary judgment is to be granted casly, with due respect for a party’s right to
have its factually grounded clairaad defenses tried to a juyelotex Corp. v. Catretd 77
U.S. 317, 327 (1986Anderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986). A court mu

view the facts and draw inferences in thenmex most favorable to the non-moving party.

3 This citation references the Court's Amended Ordairas issued to correct a typographical error.
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United States v. Diebold, In@869 U.S. 654, 655 (199aYhevron Corp. v. Pennzoil C&74
F.2d 1156, 1161 (9t€ir. 1992). The moving party bearstmitial burden oflemonstrating th
absence of a genuine issue of matdact for trial, but it needot disprove the other party’s
caseCelotex 477 U.S. at 323. When the non-movpagty bears the burden of proving the
claim or defense, the moving party can mteburden by pointing odhat the non-moving
party has failed to present any genuine issue ¢émahfact as to apssential element of its
caseSee Musick v. Burk®13 F.2d 1390, 1394 (9th Cir. 1990).

Once the moving party meets its burden, thel®urshifts to the opposing party to set
out specific material facts shavg a genuine issue for trigdee Liberty Lobhyd77 U.S. at 248
49. A “material fact” is one which “might a€tt the outcome of the suit under the governing
law . . . .”ld. at 248. A party cannot create a genugsele of material fact simply by making
assertions in its legal pape&A. Empresa de Viacao Aerlee Grandense v. Walter Kidde &
Co., Inc, 690 F.2d 1235, 1238 (9thir. 1982). Rather, there rsiube specific, admissible
evidence identifying the basis for the dispude.The court need not tenb the record” looking
for other evidence; it is only regad to consider evidence detth in the moving and opposir]

papers and the portions of the recordctiteerein. Fed. R. Civ. P. 56(c)(&armen v. S.F.

Unified Sch. Dist.237 F.3d 1026, 1029 (9@ir. 2001). The Supreme Court has held that “[t

mere existence of a scintilla e¥idence . . . will be insufficignthere must bevidence on
which the jury could reasonabiyd for [the opposing party].Liberty Lobby 477 U.S. at 252
It is not the court's responsibility “to scae record in searabf a genuine issue of
triable fact.”"Keenan v. Allan91 F.3d 1275, 1278 (91Gir.1996). Counsel has an obligation 1
lay out their support clearlfCarmen v. San Francisco Sch. Di&37 F.3d 1026, 1031 (9th
Cir.2001). The court “need not exama the entire file for evidexe establishing a genuine iss
of fact, where the evidence is not set forth i dipposition papers wididequate references S
that it could conveniently be foundd.; see also Entm’t Research Grp., Inc. v. Genesis
Creative Grp., In.122 F.3d 1211,217 (9th Cir. 1997§“Judges are not like pigs, hunting for
truffles buried in briefs.”) (internal quotationarks and citations omitted). “The alternative,

requiring the district court teearch the entire record, eveough the adverse party's respon
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does not set out the specific facts or disclosere/im the record the Eence for them can be
found, is unfair."Carmen 237 F.3d at 1031see id (“If the district court, or later this court,
searches the whole record, iragtical effect, the court becomid® lawyer forthe respondent,
performing the lawyer’s duty of gang forth specific facts showinipat there is a genuine iss
for trial.”).

IVV.  Discussion

As noted above, Plaintiffs bring a claim un@et983 for violations of Officer Slayton’s
constitutional rights. In reality, Plaintiffs ass#értee claims in one: they contend Defendant
violated Officer Slayton’s First Amendmenghits by retaliating against him for filing this
action, his Fourth Amendment rights by subjecting him to unreasonable searches, and H
Fourteenth Amendment righlty denying him due procesSection 1983 provides:

Every person who, under colof any statute ... of any State ... subjects, or
causes to be subjected, any citizen of the United States or other person
within the jurisdicton thereof to the deprivation ahy rights, privileges, or
Immunities secured by the Constitutiorddaws, shall be liable to the party
injured . . ..

To prove a violation under § 1983, Plaihimust show that 1) Defendants' conduct
deprived Plaintiff of a right, prilege or immunity secured kthe Constitution or laws of the
United States, and (2) Deféants committed the act under color of state \&\@st v. Atkins487
U.S. 42, 48 (1988).

Plaintiffs’ assert their 8 1983 claimaigst individual Defendants Carlos Rojas,

JvJ

V)

S

Christopher Revere, William Nimmo, Michael G&@&n, and Douglas McGeachy. “Suits against

government officials under 8§ &9 in their individual capacitiseek to impose personal liabili
upon a government official for actiohe takes under color of state laaarcia v. L.A. County
Sheriff Dep’t No. CV 15-08329-DOGDFM), 2016 WL 86987, at *4 (C.D. Cal. Jan. 22, 20
(quotingKentucky v. Grahamd73 U.S. 159, 165 (1985)). “A ®n ‘subjects’ another to the

deprivation of a constitutional right, withinghmeaning of section 1983, if he does an

affirmative act, participate in another’s affirmagigcts, or omits to perform an act which he|i
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legally required to do thatauses the deprivation of which complaint is madetinson v. Dufy
588 F.2d 740, 743 (9th Ci1978) (citation omitted).

Separately, Plaintiffs seek injunctive and deatory relief for Defendants’ violations ¢
California state law.

Defendants move for summaydgment on all of Plaintiffstlaims. The Court will first
analyze Plaintiffs’ First Amendment retaliation claim.

A. Legal Standard for First Amendment Retaliation

“The First Amendment shields public employees from employment retaliation for t
protected speech activitiesdagen v. City of Eugen&36 F.3d 1251,257 (9th Cir. 2013).
However, courts have recognized that “the Ssainterests as an employer in regulating the
speech of its employees” require them to bedaihe interests of the public employee as a
citizen in commenting upomatters of public concern againisé interest of the State as an
employer in promoting the effiency of public servicesd. (quotingKarl v. City of Mountlake
Terrace 678 F.3d 1062, 1068 (9@ir. 2012)) (internal quotation marks omitted).

To arrive at the proper balance when eviahgga First Amendment taliation claim, the
Court asks “a sequential fivéep series of question€Eng v. Cooley552 F.3d 1062, 1070 (9
Cir. 2009). First, the Court considers whettier plaintiff has engaged in protected speech
activities, “which requires to plaintiff to showatthe plaintiff: (1) spke on a matter of publig
concern; and (2) spoke as a private citizen anavitbin the scope of heofficial duties as a
public employee.Karl, 678 F.3d at 1068. If the plaintifiiakes these two showings, the Col
asks whether the plaintiff “has further shothat she (3) sufferegh adverse employment
action, for which the plaintiff's protectedesgpch was a substantial or motivating factaa.’1f
the plaintiff meets her burden as to the firsethsteps, “thereby stating a prima facie claim
First Amendment retaliation, theéhe burden shifts to the gavenent to escape liability by
establishing either that: (4) the state'gilienate administrative interests outweigh the
employee’s First Amendment rights; or (5) thatstwould have taken the adverse employn

action even absent the protected speddh:[A]ll the factors are necessary, in the sense th

-11-
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failure to meet any one of themfatal to the plaintiff's case Dahlia v. Rodriguez735 F.3d
1060, 1067 n.4 (9th Cir. 2013) (en bafic).

“The precise nature of the adfation is not critical to ta inquiry in First Amendment

retaliation cases.Coszalter v. City of SalerB20 F.3d 968, 974—75 (9€ir. 2003). The goal i$

“to prevent, or redress, agtis by a governmerimployer that chill the exercise of First
Amendment rights.Td. (quotingRutan v. Republican Part497 U.S. 62 (1990)) (internal
guotation marks omittedMany different types of employamt actions may have an
impermissible chilling effect‘Depending on the mmumstances, even minor acts of retaliatic
can infringe on an employee’s First Amendment Rightk.at 975.
1. Speech on a Matter oPublic Concern asa Private Citizen

The parties do not dispute thafficer Slayton satisfies the first two requirements of
First Amendment retaliation test. Mat 21 (“Plaintiff has sued as a public employee and g
member of the SAPOA [Santa ArPolice Officers Association] anmatter of public concern
l.e. allegations that Defendaritave violated state statutesdafederal law.”); Opp’n at 22.
Indeed, “when government employees spaabut corruption, wrongdoing, misconduct,
wastefulness, or inefficiency lmther government employees,. their speech is inherently a
matter of public concernAlpha Energy Saver881 F.3d at 926 (internal quotation marks g

citation omitted). And, “[l]itigatimn seeking to expose such wrongful government activity ig

its very nature, a matterf public concern.ld. at 927. Officer Slayton brgs claims against the

City of Santa Ana, the Police Department, aaderal high-ranking policefficials. The Court
therefore finds that Officer Slayton’s filing of this lawsuit constitutes speech on a matter
public concernSee Edinger v. City of Westminst€ase No.: SA CV 14-0145-DOC (RNBx)
at *8 (C.D. Cal. Dec. 14, 2015).

4 At oral argument, Plaintiffs’ counsel appeared to raise a new claim under the First Amendment: that Offaes Glast
Amendment rights were violated because he was orderdd disicuss pending investigations. This allegation was not
stylized as a First Amendment claim in either Plaintiffs’ Third Amended Compsaiet AC 11 148—49, or their Oppositi
seeOpp’n at 22-24. Defendants were not adequately put on notice of this separate First Amendment claim and thd
will not analyze it hereSeeArguments raised for the first tamat oral argument are waivegke Johnson v. Gruma Caqrp.

4

N

the

1S a

nd
, by

Df

N,
s the Cc

614 F.3d 1062, 1069 (9th Cir. 2010) (arguments raised forrtdifne at oral argument are wad). In any event, it appears

Plaintiffs are specifically arguing Defendants viola@fficer Slayton’s rights under the Meyers-Millias-Brown As8ee
Opp’n at 21. As discussed below, this claim is better addressed in state court.
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The Court also concludes Officer Slaytolas/suit constitutes private speech. There |s
no question this lawsuit is speeatitside the chain of commarfiee Boyd v. Edwardslo.
6:15-CV-238-MC, 2015 WL 340789@t *6 (D. Or. May 27, 2015) (“Boyd’s lawsuit is also
clearly outside the chain of command and titutes private speech.”Nor was the speech
made pursuant to Officer Slayterofficial job responsibilitiesSee Kar] 678 F.3d at 1071
(citing Garcetti v. Ceballos547 U.S. 410, 426 (2006)). Aaciingly, the Court concludes
Officer Slayton engaged in protedtspeech activity byling this lawsuit. Though Plaintiffs d

O

not clearly argue this point, the Court finds thatififfs’ appeal of higermination to the Santa
Ana Personnel Board also constitutes protecteddp Outside the filing dhe original lawsuit
and Officer Slayton’s appeal bfs termination to the Santa AfPersonnel Board, Plaintiffs
have not referenced any othestiznces of protected speeSleeOpp’n at 22.
2. Adverse Employment Actions & Causation

As discussed above, Plaintitisve shown Officer Slayt@spoke on a matter of public
concern. The Court will now preed to the next step of the First Amendment retaliation
analysis: whether Office Sleyn “suffered an adverse ermgment action, for which the
plaintiff's protected speech was a substantial or motivating fadfarl; 678 F.3d at 1068

“To constitute an adverse employment actegovernment act of retaliation need not

be severe and it need not beadafertain kind. Nor does it matiwhether an act of retaliation i

U)

in the form of the removal of a befit or the imposition of a burdenCoszalter v. City of
Salem320 F.3d 968, 975 (B Cir. 2003). InCoszalter the Ninth Circuit statd that in First
Amendment retaliation cases, the goal is to “prgyvor redress, actions by a government
employer that ‘chill the exercise ofgiected’ First Amendment rightsd. at 974—

75 (quotingRutan v. Republican Party of [IK97 U.S. 62, 73, 1106t. 2729, 111 .Ed.2d 52
(1990)). Therefore, the Ninth Circutarified the appropriate inquiry is whether the action i

U7

“reasonably likely to detesmployees from engaging in protected activitg.”at 976 (internal
guotation marks omitted¥ee also id(holding that “if the plaintiffs in this case can establish
that the actions taken by tbhefendants were ‘reasonably liketydeter [them] from engaging

in protected activity [oder the First Amendment],’ theyilwhave established a valid claim
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under § 1983")see also Thomas Carpenter881 F.2d 828, 829 (9thir. 1989) (defining the
relevant inquiry as whether the state hasrdletion designed to taliation against and chill
political expression”) .“Variouginds of employmendctions may have an impermissible
chilling effect.”1d. at 975.

“Minor indignit[ies] an de minimis depriv@ns of benefits andrivileges on account g
one’s speech do not give rigea First Amendment claimBlair v. Bethel School. Dist608
F.3d 540, 544 (9th Ci2010). “Rather, for adverse, retaliatory actions to offend the First
Amendment, they must be of a nature tlatild stifle someone from speaking out. The mo
familiar actions are ‘exercise[sf government power’ that ahegulatory, proscriptive, or
compulsory in nature’ and hatee effect of punishing soraee for his or her speecHhd.
(quotingLaird v. Tatum 408 U.S. 1, 11 (1972)).

To establish that retaliation was a subBghor motivating factor behind an adverse
employment action, a plaintiff may introduce eande that (1) the speech and adverse acti(
were proximate in time, such thajury could infer that the &ion took place in retaliation for
the speech; (2) the employer exgged opposition to the speecither to the speaker or to
others; or (3) the proffered explanatidosthe adverse action were false and
pretextual.”Ellins, 710 F.3d at 1062 (citinGoszaltey 320 F.3d at 977kee also Keyser v.
Sacramento City Unified Sch. Dis265 F.3d 741, 750-52 (9thrCR2001). Additionally, “[a]
defendant’s conduct cannot be motivated byaapff's exercise of k8 First Amendment right
if he is unaware that the plaintiff exercised those rigiftaselmo v. MujINo. 2:12-01422
WBS EFB, 2013 WL 5817560, &t4 (E.D. Cal. Oct. 29, 2ZB). Therefore, “[t]o survive
summary judgment, a plaintiff alleging a$tiAmendment retaliation claim must produce
evidence that the governmental actad kaowledge of his protected speedB¢chionero

v. City of Fresnp386 Fed. App’x 745, 745 (9th Cir. 2018ge also Dowell v. Contra Costa

Cnty, 928 F. Supp. 2d 1137,80-51 (N.D. Cal. 2013Alpha Energy Saver881 F.3d at 929

a. Officer Slayton’s Alleged Adverse Employment Actions

Here, Officer Slayton claims he sufferdn@ following adverse employment actions:

-14-
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1) subjected to investigations whker his POBRA rights and requests for
representation have beemds; 2) threatened withunitive action if he did
not answer questions or turn over pesonal property; 4¥ic] served with
written reprimands for matters that angside the statute of limitations and
for matters that are false; 3) den@per notice of investigations (when
other involved officers were providedgper notices); 4) denied back pay
after being reinstated; 5) subjectedalse statement regarding his
successful appeal placed in persoriibed and in official documents; 6)
subjected to findings of non-sustaihallegations of misconduct changed to
sustained findings; 7) subjectedftdse and negative performance
evaluations; 8) he had his locker eatkinto without justification, 9)
ordered to remove a body-camera etleyugh there is no policy against an
employee wearing one; and 10) pakeeer for promotions and/or
selections to special assignments.

Opp’n at 23. As an initial mattePlaintiffs do not provide arsgle citation to the record when

D

listing these allegedly adverse employment act{on# the entirety of their discussion of th
First Amendment retaliation claingeeOpp’n at 22—24; rather, Plaintiffs simply cite to all 6{L8
facts included in the Statement of DisputedtEaOpp’'n at 23 (“As demonstrate[d] by the
Statement of Disputed Facts ."). This is clearly insufficient:The court is not required to
review evidence that is not spigzally referenced in the platiff's opposition to the motion fof
summary judgment.Holmes v. Tendé&in Hous. Clini¢ 772 F. Supp. 2d 7@, 1091 (N.D. Cal.
2011) (citation omitted)see also Keenan v. Alla@il F.3d at 1279 (noting that the nonmoving
party must “identify with reasonable pattiarity the evidencéhat precludes summary
judgment”). Plaintiffs’ failure td'’cite evidence in support of [thgiallegations is sufficient basis
to grant [Defendants’] motion for summary judgmeiRiése v. County of Del Nort€ase No.
12-cv-03723-WHO, 2014 WL 4089194t *5 (N.D. Cal. Aug. 192014). Thus, the Court finds
that Plaintiffs’ failure to specially cite evidence is a suffemt basis for granting Defendants

Motion. Additionally, Plaintiffs, in a scattershfatshion, simply describe adverse employment
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actions in general terms (i.e. “subjected to fmgdi of non-sustained allegations of miscondy
changed to sustained findings”) without detailmgat events they are referring to, and with
linking them to the individual Defendan®8eeOpp’'n at 23.

Nonetheless, the Court has examined therck(to a reasonable extent) to determine
whether Plaintiffs have presented evidencetorgajuestions of material fact. The Court will
analyze each of the purported acdeeemployment actions in tuamd, where necessary, disc
whether Plaintiffs have established causation.

b. POBRA Rights & Requests

Officer Slayton’s first alleged adverse emphent action is the blanket statement he
“subjected to investigations wherein his POBRyhts and requests for representation have
been denied.” Opp’n at 23. Though not statdth the requisite level of particularity, it appeg
Plaintiffs have two major complaints under Gaiifia Peace Officers’ Procedural Bill of Righ
(1) Officer Slayton was not provided proper netaf investigations, and (2) he was denied
representation during xaus investigations.

As an initial matter, Plaintiffs have presahtbe Court with no argaent or authority tg
suggest that violations of BBRA constitute adversemployment actions fggurposes of § 19§
claims. Based on the Court’s review of the dase it appears th&OBRA violations cannot
form the basis of Plaintiffs’ First Amendmenarhs. Indeed, it is well established that “[a]s
general rule, a violation of state lawedonot lead to lialty under § 1983."Campbell v. Burt
141 F.3d 927, 930 (9th Cir. 1998). A districuct in this Circuit reently reached a similar
conclusion. InFotinos v. Fotinosthe court considered a plaiifis claim that three defendants
violated her rights under the First Amendm&id. C 12-953, 2013 WL 1195644, at *8 (N.D
Cal. Mar. 22, 2013). Plaintiff specifically afjed the three defendants violated provisions o
California law.ld. The court dismissed Plaintiff's FirAmendment Claim because they wer
premised on violations of California lave.® Similarly here, the Court concludes that Plainti
broad allegations that the individual Defendantdated POBRA are plainly insufficient to e\

state a claim under § 1983.

5 Additionally, courts have found that “POBR[A] only applies to employers,” not to individual defendewitt.v. City of
Hermosa BeachNo. CV 09-2543 CAS (PJWHx), 2009 WL WL 1971378, at *3 (C.D. Cal. July 6, 2009).
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However even ifPlaintiffs have shown that allegg@ OBRA violations could form the
basis of Plaintiffs’ § 1983 claim — which theyMeanot — they have madequately proven any
POBRA violations. To be clear, there is no intima that Plaintiffs are challenging the merit
of the various investigens into his conducseeOpp’n at 12 (Plaintiffs complaining that
Officer Slayton “subject to investigations wher his invoking of his’OBRA rights and reque
for representation have been denieddiher, Plaintiffs are challengirgpwthose investigation
were conducted — namely, that Defendants \@ol&OBRA. The Court will analyze Plaintiffs
two major complaits in turn.

I. Notice of Investigations

First, Plaintiffs broadly contend the indiual Defendants failed to provide sufficient
notice of the various investigations. For instari®laintiffs take issue with Officer Slayton
receiving a Notice of Interview stating the PeliDepartment was condutg an investigation
into Officer Slayton’s “conducsurrounding the arrest of susph Alfredo Muniz on August 31
2013.” Notification of InterviewAugust 15, 2014, at 1. Plaintiflaiggest that this notification
constitutes a violation uter § 3303 of POBRA.

Section 3303 provides that}tie public safety officeunder investigation shall be
informed of the nature of the inwegation prior to any interrogation.” IHinrichs, a California
appellate court stated it did “not necessarily disagree with the Department’s contention t
was not obligated to give Hinhes [plaintiff] more than a gendrdescription of the allegations
against her.Hinrichs v. County of Orangd 25 Cal. App. 4th 921833 (2004). Under this
standard, the Court finds Officer Slayton was paedi with at least a gera¢ description of the
investigation — indeed, Officer Slayton watimed he was being investigated for an

interaction with a particular individual, Alredduniz, on a particular date, August 31, 2013

Thus, Plaintiffs have not adequately showffig@ Slayton’s POBRA rights were violated, and

therefore, the Court does not have a basifiriding the August 152014 Notification of

Interview constituted aadverse employment actiSind even ifthe August 15, 2014 Notice

6 Again, it is unclear what adverse employment actions ti#faiare complaining about in this section. To the extent
Plaintiffs are complaining about the October 19, 2015 Notice of Investigaie8AF No. 608, the Court notes that that
Notice was prepared by Sergeant Matt BroseeNotice of Investigation, September 19, 2015 (Dkt. 49-74) Ex. 115 at

[92)

St

S

hat it

of

1.

Notice of Investigation, October 19, 2015 (Dkt. 49-75) Ex. 116 at 1. Sergeant Matt Brown is not an individual Defepdant in
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Investigation was technically deficient, the Cazahnot conclude the mineiolation of § 3303

Officer Slayton alleges is an action that isd'sonably likely to deteamployees from engaging

in protected activity.'Coszalter 320 F.3d at 975.

In short, the Court concludes that (1) Ridis have failed to specifically point to
evidence in the recomdith particularity (which warrants a finding in Defendants’ favor by
itself), (2) Plaintiffs have provietl no authority to gggest POBRA violations can form the bz
of a 8§ 1983 claim (and indeed the authority ®g4g the opposite), (3) Plaintiffs have not
adequately shown Officer Slayts POBRA rights under 8§ 3303 were violated, and (4) eve
they had, the general description included in the Notice of Investigation (as opposed to :
more specific description) does not meet definition of an adverse employment action.

ii. Denial of Representation

Second, Plaintiffs broadly contend tinelividual Defendants failed to allow Officer
Slayton representation during higieais investigations. Again, Ptaiffs provide no citations t
the recordSeeOpp’n at 23. The Court finds that tlrakne warrants a finding in Defendant’s
favor. See Harper v. Lugbaue€ase No. 11-cv-01038ST, 2014 WL 126805, at *13 (N.D.
Cal. Mar. 21, 2014) (“These citations are insuffitito raise a genuine issue of material fac
because Harper fails to cite to particular facts within these documeeiguaed by Rule 56(c

(citing Keenan 91 F.3d at 1279). Second, as dss®d above, Plaifiis have provided no

authority to suggest violatiortd POBRA constitute adverse playment actions for purposes

of § 1983.

Even more, there is littlisupport for Officer Slayton’s argument that his rights to

representation under § 3303 werelated. Officer Slayton does nspecify what incidents hefi

referring to, but it appears hensinly referring to the denialf representation during his

SIS

n if

h slight

o

—~F

this case; and Plaintiffs have not alleged any link betwee@ttober 19, 2015 Notice of Investigation and the individual

Defendants in this case.
”The last point is supported by the California appellate caditischs decision, which noted that POBRA violations “ar,

e

subject to a harmless error analysis.” 125 Cal. App. 4th at 9P8ntiths, the court found the plaintiff had been adequately

informed and that the Department’s failure to provide motaildeabout the nature of the investigation ‘was harmless a
matter of law.”ld. The Court finds the same here. Plaintiffs have mmaxdspecific allegationthat Officer Slayton was
prejudiced in any way by the description provided in the Augg, 2014 Notice of Investitjian; therefore, even if the
Police Department committed an error, the Court findshetbarmless and therefore cannot conclude it constitutes an
adverse employment action.

-18-

S a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

interviews with Sergeant Alvaz in connection ith the September 26, 2014 incidéased
on the Court’s independent review of the recdrdppears Sergeant Alvarez spoke with Off
Slayton without a representation November 9, 2014, Deceenld9, 2014, and January 10,
2015. Though unclear, Plaintiffdieory appears to be that Defendants Claborn and McGe
improperly informed Sergeant Alvarez that Offi@ayton was not entitled to representatior
The trouble with Plaintiffstheory is twofold. First, 8303 expressly provides that,
“[t]his sectionshall not apply to any interrogation of a gigosafety officer in the normal cour
of duty, counseling, instruction, or informal veidladmonishment by, or other routine or
unplanned contact with, a supei®r any other public safety officer . . . ” (emphasis addg
Defendants have persuasively argued that Setgdaarez interviewe®fficer Slayton “in the
routine course of Alvarez’s regpsibilities to gather statemeritem officers to complete a ug
of force investigation.” Mot. at 15ee id(“There is no evidence whadever that Slayton wasg
under investigation and subjected to interrogatia tould lead to punitevaction. Rather it is
clear that Alvarez was gathering facts ia tformal course of his duties to finalize a
supervisors[’] use of force repome@then to gather eveahce as Slayton haddeo footage of th
incident.”). Specifically, Defendants cite pertmental Order 425, which provides that
supervisors must “[o]btain the basic factarfirmvolved officers.” Departmental Order 425
(Dkt. 42-12) Ex. 12. Plaintiffs offer no meaningful response to this argument in their

Opposition. Thus, because thedance shows Sergeant Alvangas conducting interviews w

Officer Slayton in “the normal course of dutyfficer Slayton’s § 3303 rights did not attach|.

Second83303(i)expresslyprovides that an officer intitled to representation upon
either filing of a formal written statement orasiyes, or “whenever an interrogation focuses
matters that are likely to result punitive action.” In this cas&ergeant Alvarez stated in his
deposition that he did not believe Officer S@yhad committed any sgonduct. Deposition ¢
Andy Alvarez (“Alvarez Deposition”) (Dkt. 42-13) Ex. 13 at 14:11-15 (*He [Commander

Revere] also added that POBOR really coulditach because there’s no — in my mind, anq

8 That appears to be the case based ontiisi discussion in the fact sectioBeeOpp’n at 7 (“Eight days after the arrest
incident, Sgt. Alvarez met with Corey Slayton to conduca@ministrative interview. Slayton invoked his POBRA rightg
requested to have regzentation present.”).
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asked me this, if he thought there was any amdact involved, and | told him | did not think

s0.”). Because Plaintiffs have not pointed to amglence that Sergeant Alvarez’s conversations

with Officer Slayton were “likely to result ipunitive action,” the Court cannot find a violatign

of Officer Slayton’s rights to representation un8e8303(i). Thus, as witthe alleged violatior

discussed above, Plaintiffs have not produsé@dence demonstrating an adverse employm

action.

To the extent Plaintiffs are alleging POBRIiolations for incidats other than the ones$

discussed above, the Court finds Plaintiffs himied to clearly identify these for the Couses

Opp’n at 22see Harper2014 WL 1266305, at *17 (“Harpers’ifato cite to specific facts in

these documents that raise a genuine issue tefrialefact as to whether Lugbauer defamed

as required by Rule 56(c)) (citirgeenan 91 F.3d at 1279) (holdinipat the non-moving party

must “identify with reasonable particularity teeidence that precludesummary judgment” a

ent

4

her

that it is not the duty of the district court to ‘4oour the record in search of a genuine issug of

triable fact”)).
iii. Substantial or Motivating Factor
To the extentarguendg that Officer Slayton POBRAghts were violated and he
suffered an adverse employment action, Plaintiffige not put forth sufficient evidence that
Officer Slayton’s protected conduct was a sufisahor motivating factor in causing that

adverse employment action. In th@pposition, Plaintiffs state thatl of the purported allege

[®X

employment actions suffered by Officer Slayton “ver close proximity to Slayton’s protected

activity and his return tthe workplace.” Opp’n at 24. Plaintiffs simply offer this blanket
statement; they do not attemptittk Officer Slayton’s protecteconduct with either of the
purported POBRA violations disssed above. Indeed, Plaintiffs provide no further analysi

to causation, and again, fail to provide any citations to the reSesdpp’n at 23—-24see

Bleeker v. Vilsack468 Fed. App’x 731, 732 (9th Cir. 201@laintiffs must‘adequately tie[] the

adverse employment action to [their] protected activity”).
This is insufficient for several reasons. EiRlaintiffs have not pointed to specific

evidence in the recorthat Defendant Claborn or Defend&dvere (the only officers with any
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connection to the POBRA violations discuss&dve) had knowledge of Plaintiffs’ lawsusiee
Quiroz v. Horel 85 F. Supp. 3d 1115, 113Ztiiroz II") (N.D. Cal. 2015) (“Plaintiff does not
allege that either Pimentel or Frisk had knedge of plaintiff’'s previous grievances or
lawsuit.”). Defendant€laborn and Revere wenot named as Defendants until July 2(8ée
July 13, 2015 State Court Order.
More fundamentally, Plaintiffs have not dstshed a causal link. Plaintiffs have offer
no evidence (or argument) toespfically link Plaintiffs’ filing of the lawsuit in January 2014
and their appeal in Februa2®14 with the purported violatiorms Officer Slayton’s § 3303
rights in the fall of 2014. Asxplained by Judge Koh Quiroz
Though six months may suppain inference of retaliatiosge Coszalter v.
City of Salem320 F.3d 968, 977 (9th Cir. @B), it is usually insufficient
by itself to support a findig of retaliatory motiveseePratt v. Rowland65
F.3d 802, 808 (9th Cir.9B5). In order to establish a causal link sufficient
to survive summary judgment basedebpoon temporal proximity, the
protected activity and the adveraction must be “very closeClark
County School District v. Breedes32 U.S. 268, 2734, 121 S.Ct. 1508,
149 L.Ed.2d 509 (2001) éo curiam) (citing cases finding periods of three
and four months too long).

Quiroz Il, 85 F. Supp. 3d at 1127.

Again, here, Plaintiffs only offer a blartkeatement that all the adverse employment
actions were proximate to thegpected speech, and thereforeytimust be causally relatesled
Opp’n at 24. But a “specified time period cannot be a mechanically applied criterion.”
Coszalter 320 F.3d at 978. Indeed, in considgran adverse employment action that follow
just a few weeks after ¢hprotected speech, tiiiroz| court wrote, “[s]Juspect timing, withot
more, is usually not enough to show retaliatory inteQuiroz |, 85 F. Supp. 3d at 1103
(quotingPratt, 65 F.3d at 808kee also Huskey v. City of San J&&&} F.3d 893, 899 (9th Ci
2000) (retaliation claim cannot rest on the logical fallacyasit hoc, ergo propter hoce.,

“after this, therefore because of this”).
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Looking to the “toality of the facts,'Coszalter 320 F.3d at 978, the Court finds
Plaintiffs have not produced sufficient evidence of causatiomtPiaihave not clearly pointe
to any evidence that Serge&iaborn or Commander Revengpeessed oppason to Officer
Slayton’s protected conduduiroz I, 85 F. Supp. 3d at 1127. Rar, Plaintiffs have only
offered mere speculation withocitation to the recordsee, e.gOpp’n at 15 (“Defendant

Claborn purposglomitted any information #t Slayton was under investigation for excessi

[®X

force and failure to report force . . . .”). This is not enough at the summary judgmengstage.

Wood v. Yordy753 F.3d 899904 (9th Cir. 2014) (“We havepeatedly held that mere
speculation that defendants acted out of retaliation is ffatisat”). Additionally, Plaintiffs
have not clearly pointed to evidemthat Defendants’ reasons fotiag as they did were false
pretextual See Elling 710 F.3d at 1062. Defendants argueythad an interest in meeting wit
Officer Slayton and obtaining the basic facts frieim when investigating the September 26
2014 incident. Plaintiffs haveot offered evidence toounter Defendants’ argument that Offi

Slayton was not being investigated for neisduct in connection \th that event.

Thus, even if Officer Slagh has established he suffeggdadverse employment action

because of the purported POBR#lations — which he has nethe has not demonstrated hi
protected conduct was a substantial or maitigafactor in causing that adverse employmen
action.

3. Threatened with Punitive Action

or

-

icer

5

[

Next, Officer Slayton states he sufferedaalverse employment action because he was

“threatened with punitive actiahhe did not answer questions turn over his personal
property.” Opp’n at 23. Plaintiffs pvide no clear citatins to the recordSeeOpp’n at 23 The
Court finds that this alone warrargginding in Defendant’s favoGee Harper v. Lugbauer
Case No. 11-cv-01036-JS2014 WL 1266305, &tl3 (“These citations are insufficient to ra
a genuine issue of material fact because Harper fails to cite to particular facts within the

documents as requirdy Rule 56(c)) (citindKkeenan 91 F.3d at 1279).

9 Plaintiffs provide no citation in the section concerning First Amendment retaliation. But even in the other parts of
Opposition concerning this issue, Plaintiffs do rite evidence with any reasonable degree of specifisigOpp’n at 10
(citing SUF 558—-601)seeOpp’'n at 2 (citing SUF 82-105).
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The Court is unclear as to what threats Pilésndre referring to, and Plaintiffs have ng

cited any evidence with particularity. It appeBfsintiffs may be referring to Sergeant Alvar

order to Officer Slayton to produce the videmm his body camera. As discussed below, the

Police Department’s order to Officer Slaytorréonove his body camera does not constitutg
adverse employment action in itself. In any event, threats of punitive action are not likely
to the level of an adverse employment actiorGltierrez for example, the employer sent a
“disciplinary counseling” memo to an empé®ywarning her to follow company policy “to
avoid future discipline or possible terminatioGutierrez v. Sodexo, IncCase No. 13-cv-
00946-VC, 2014 WL 375343, at *1 (N.D. Cal. July 22014) (citation omitted). The court
found this was not an adverse employment actariurther, as the Ninth Circuit has made
clear, “[m]ere threats and hargtords are insufficient” to constitute an adverse employmen
action. Nunez v. City of Los Angeleist7 F.3d 867, 875 (9th Cir. 1998ge also Hellman v.
Weisberg 360 Fed. App’x 776, 779 (9th Cir. 2009)t({s undisputed that Hellman was neve
fired or prosecuted, and theere threat of terminatiodoes not constitute an adverse
employment actidh (emphasis added). As the Ninth Ciitcstated, “it would be the height of
irony, indeed, if mere speedh,response to speech, cowonstitute a First Amendment

violation.” Id. Plaintiffs have provided no contraaythority. Therefore, the Court cannot

conclude Plaintiffs’ conclusory statement that Sergeant Alvarez verbally threatened Offi¢

Slayton with insubordination is Bicient to establish he suffered an adverse employment g
Even if these threats coutdnstitute an adverse actionaipltiffs have provided no

evidence of causation. Again attitiffs have not alleged th&tefendant McGeachy (the only

DT
p7’S
an

to rise

—

er

\ction.

individual Defendant with angonnection to this allegatioppssessed the requisite knowledge

of the suit.See Quiroz 1185 F. Supp. 3d at 1132He was not named in the lawsuit until Jul
2015. Moreover, Plaintiffs hawifered no specific argument or evidence of any connectio

between the protected speech and the vague aciee®pp’'n at 23-24. Rather, Plaintiffs hg

y
L

ve

only broadly stated the two events were pratien But the alleged adverse action (assuming it

10 At the hearing, Plaintiffs’ counsel argued that Defendant McGeachy had knowfetigdawsuit because he was pres
when Defendant Rojas was served. Plaintiffs did not poinCthet to evidence in support of this fact. Regardless, this
allegation still fails for the fundamental reasons that Plairtidifge not demonstrated Officer Slayton suffered an advers
employment action nor introduced sufficieevidence as to causation.
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Is Sergeant Alvarez’'s comment@ificer Slayton) here took ate approximately one year af

the protected speech and approximately six hmaftter Officer Slayton’s reinstatement; wh

as here, Plaintiffs rely solely diming, this is insufficientSee Quiroz |185 F. Supp. 3d at 11

(“In order to establish a caudadk sufficient to survive summary judgment based solely on
temporal proximity, the protected activity and the adverse action must be ‘very close.”)
(quotingClark County 532 U.S. 268, 273—74gitations omitted). Accordgly, Plaintiffs have
failed to establish a prima facie case of retaliation with respect to this allegation.

4. Served with Written Reprimands for Matters Outside the Statute of

Limitations and for Matters That Are False

Plaintiffs contend that Officer Slayton weserved with written reprimands for matters

that are outside the statute of limitations andiiatters that are false.”gp’n at 23. Plaintiffs
have not cited to any part of the recdd@eOpp’n at 23;see Keenar®l F.3d at 1279 (holding
that the non-moving party rsti“identify with reasonablegsticularity the evidence that
precludes summary judgment” and that it is notdiy of the district court to “to scour the
record in search of a genuirssue of triable fact”)).

Based on the Court’s indendent review of the recqntl appears Plaintiffs are
referencing the August 20014 written reprimandseeOfficial Reprimand at 1. Officer
Slayton received this reprimand because hetedl Department Order 110, Section V.S.1
(taking departmental vehicle ooft the City without permissionpee id.

To be clear, the Court recognizes a fiefand containing a faé accusation” may

constitute an adverse employment actbee CoszalteB820 F.3d at 976. But in this case,

Officer Slayton has proged no evidence that any accusas contained in the reprimand are

false. Rather, Plaintiffs explicitly state, “theeriis of the reprimand are not being challenge
this case is about vidians of the Public Safety OfficerglBof Right Act.” SAF No. 14. Thus
it appears Plaintiffs are objecting to the fact that Officer Slayton was served with a reprir
on August 20, 2014 — me than one year after the incidenhich occurred odune 28, 2013.

Opp’n at 7 (“Even though the ent took place in Jun2013, and the in\atigation had been
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completed in September 201Be reprimand was not served Slayton until the one year

statute of limitation expired, on August 29, 2014"").

As with above, violations dftate laws like POBRA gendlsacannot serve as the basis

of § 1983 claimsSee Campbelll41 F.3d at 930. Regardless, the Court concludes that
Defendants did not violate Officer Slaytons’ BRA rights. Section 304(d)(1)(E) provides
that “[t]he public agency shall not be requiredliscipline within the one-year period . . . [i]f
the investigation involves an employee who is incapacitated or otherwise unavailable.” K
Defendants argue Officer Slayton was unavaildoleng his terminatioperiod, and therefore
“the statute of limitations was tolled.” Mot. 8. The Court agreeA. California appellate
court reached that conclusiander the same facts. 8anchezthe Los Angeles Police
Department began investigating a detective prior to his discharge, and then resumed
investigation three years later whighat detective was reinstate&@ee Sanchez v. City of Los
AngelesNo. B211659, 2009 WR569254, at *4 (Cal. Ct. App. Aug. 21, 2009). The Califor
appellate court concluded the statute was tallethg the time of the detective’s discharlge.
at *5 (“Because the running ofdlone-year period was suspetdbetween the June 30, 2003
discharge and the January 3, 2006 reinstate(8e8804, subd. d(5)), less than eight monthg

elapsed between the Department’s discovery of Sanchez’s misconduct related to the co

use and its June 27, 2006 notificatto Sanchez of the proposaidciplinary action. Therefore

count 1, relating to computetisuse, was timely.”). As the@anchezourt stated, Plaintiffs’
“interpretation of the statutoigcheme would result in an albgity” because it would require
police departments to issue disciplaféer termination and during an officer’s appdadl.at *5
n.5. Thus, because the statute of limitations te#led for approximately six months, the Cot
finds the Police Department did not violate BRA by issuing a reprimand to Officer Slaytot
on August 20, 2014.

Because the Police Department complied W@BRA, Plaintiffs hae not established

an adverse employment action. Further, Plaintiffige not adequately shown (or even allegs

1 The Court notes the discrepancy between the August 20, 2014 and August 29, 2014apqeardtthe reprimand was
issued on August 20, 2014ut that Officer Slayton did not regeithe reprimand dih August 29, 2014SeeOfficial
Reprimand at 1.
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a specific link between Officer 8}ton’s protected speech at@ supposedly delayed written
reprimand.See Hoch v. MaybergNo. 1:10-cv-02258-DB PC, 2012 WL 119246, at *3 (E.D.
Cal. Apr. 10, 2012) (“[T]he caal link between the defendarid the claimed constitutional
violation must be specifically alleged.”). Andttze extent Plaintiffs arehallenging the content
of the written reprimand, they have pointedtoevidence suggesting that Officer Slayton did
not violate Department Order 118ection V.S.1 (taking departmtal vehicle out of the City
without permission). In fact, Defendants haw®ng evidence they would have issued the
written reprimand even absent Officer Slaytgorstected speech — thbéggan investigating
him on August 5, 2013, severalbnths before Officer Slayton’s lawsuit or app&ae
Notification of Interview, August 5, 2013.

For these reasons, the Court concludes Higihiave failed to establish a prima facie
case of retaliation with respt to this allegation.

5. Denied Proper Notice of Investigations

Plaintiffs next claim Officer Slayton wasédied proper notice of investigations (when
other involved officers have bepnovided proper notice).” Plaints have cited to no evidende
in the record towgport this claimSeeOpp’n at 23see KeenarHl F.3d at 1279 (holding that
the non-moving party must “iadify with reasonable particularityre evidence tit precludes
summary judgment” and that itm®t the duty of the districtoairt to “to scour the record in
search of a genuine issof triable fact”)).

In any event, as discussed above, the Girtermined the Auguds, 2014 Notification

—F

of Interview complied th § 3303 of POBRA? To the extent Plairffs are complaining abou
either the September 15, 2015Q@ctober 19, 2015 Notice of Investigations, the Court note

U

those notices were prepareygl Sergeant Matt BrowrseeNotice of Investigation, September
19, 2015 (Dkt. 49-74) Ex. 115 atdeeNotice of Investigation, Qober 19, 2015 (Dkt. 49-75
Ex. 116 at 1. Sergeant Matt Brown is not anvidlial Defendant in thisase; Plaintiffs have

not alleged any link between tetober 19, 2015 Notice ofVvestigation and the individual

21t appears that Plaintiffs have premised the adverse employment action on violations of POBRA. Agtiffs Réaie not
provided the Court with any authority that violations of POBE# serve as the basis of § 1983 claims. In any event, as
discussed above, Plaintiffs have not adequately shown that his POBRA rights were violated here.
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Defendants in this case. To tbetent Plaintiffs are complainirepout other notices, they hay,
not clearly identified those for the Court.

Assuming Plaintiffs have establishedaverse employment action, they have not
sufficiently established causatitor the reasons discussed above.

6. Denied Back Pay After Being Reinstated

Officer Slayton next contende was “denied back pay aftaging reinstat.” Opp’n at
23. Plaintiffs provide naitations to the recorbeeOpp’'n at 23see Keenagrfl F.3d at 1279
(holding that the non-movingarty must “identify with reasoie particularitythe evidence
that precludes summary judgmeatid that it is not the duty ofeldistrict court to “to scour
the record in search of a geme issue of triable fact”)).

It is true that denial of back pa@pnstitutes an adverse employment acti@ee Bautista
v. BNSF Ry. CoNO. C08-05732RJB, 2010 W1876188, at *5 (“[T]le parties do not dispute
that the plaintiff . . . sufferefn] adverse employment action whesawas . . . restored with
only partial back-pay.”).

Here, Plaintiffs allege OfficeBlayton was only paid backrbugh July 12014 instead
of through July 18 (thdate of reinstatementpeeSAP No. 618. But Platiffs’ allegations are

highly misleading — the evidea shows Officer Slaytowas in fact paid. The pay statements

submitted clearly show that Officerayton was paid for the pay peribdginningon July 1,
not that he was only paid through JulySeeBack Pay Calculations {d. 49-80) Ex. 121 at 1
(showing that the pay peridmegan on July 1, 2014) As Defendants not&fficer Slayton has
provided no evidete he was not paid forelperiod beginning on July 1BReply at 2. Becausg
Plaintiffs have produced no ewdce Officer Slayton was denieddk pay, Plaintiffs have not
established an adverse employment actionnyneaxent, even if OfGer Slayton was denied
back pay, they have produced evidence linking that denialith any actions taken by the
individual DefendantsSee Johnsorb88 F.2d at 743 (citation omitte(noting thaindividual

liability under § 1983 requires andividual to affirmatively act, @ticipate in another’s act, o

13 At oral argument, Plaintiffs’ counsel stated there was a material dispute wOéficer Slayton was denied back pay.
However, the only evidence submitted on this issue shows tfie¢iCSlayton was paid for Febmyab, 2014 to February 1
2014 and every two weeks thereafter (beginning on March 1, 2014 and extemdiagl fior a period of two weeks).
Plaintiffs have submitted no contrary evidence; tthese is no material dispute as to this issue.
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omit to perform an act that iee is legally required to doee also Hoch,\2012 WL 1192846,
at *3 (“[T]he causal link betweethe defendant and the claimed constitutional violation mu
be specifically alleged.”).

7. False Statements in Personneliles and in Official Documents

Plaintiffs next claim Officer Slayton wasilsjiected to an adverse employment action
because he was “subjected to false statesienetfjarding his successful appeal placed in
personnel files and in official daments.” Opp’n at 23. Plaintifisave not cited the record wi
any degree of particularitgeeOpp’n at 23 see KeenarOl F.3d at 1279 (holding that the ng
moving party must “identify wh reasonable particularity tlevidence thatqecludes summary
judgment” and that it is not the duty of the distcourt to “to scour #record in search of a
genuine issue of triable fact”). Plaintiffs’ allegation is so overbroad the Court simply canr,
what Plaintiffs are evereferring to. The allegation is “fragentary, ambiguous, and offered
without sufficient context to etble a reasonable trier of factassess meanindiy the content
or purpose thereoflucarelli v. Dillard, No. C-05-1590 MMC, 200®@/L 2038256, at *5 (N.D
Cal. July 19, 2006).

Based on the Court’s research, the placemedbcfiments in an individual’s personn
file can constitute an adverse employment acti@® Harris v. HarrisNo. 2:11-cv-2186 KJN
PS, 2012 WL 5187764, at *2lgzement of “warning letter” ipersonnel file constituted an
adverse employment action). The problem hereasRlhaintiffs have no¢ven identified what
false statement regarding his appeal was placed in personiélMiiis. conclusory allegation
insufficient, especially at .hsummary judgment stage.

Plaintiffs’ allegation is so overbroad the Court simplgroat tell what Plaintiffs are

even referring to — they faa not identified the specific false statemeB&seOpp’'n at 23. In

14 As Defendants note in their Reply, “Which Defendarijscted Plaintiffs to a falssatement regarding Slayton’s
successful appeal and placed it in his irspenel files and official dmments?” Reply at 13. To the extent Plaintiffs are
referring to a false statement other than Commander Esparza’s memorandum, Plaintiffs have not adeqti&itzythis
action for the Court, pointed the Court to evidence in suggdhiat action, or identified its causal relationship to Officer|
Slayton’s protected speeceeOpp’n at 23. In a separate section of their Opposition (dealing with California Govern
Code § 3305), Plaintiffs broadly contethdit “[a]ll these files contain false antsleading statements about Slayton and
were all created after he filed this lawsuit and successfultpked his right to due pross.” Opp’n at 20. Given this
conclusory statement, the Court simply cannot identify wiheggedly false statements Pl&ffs are referring to. Without
more, the Court can neither conclude that Plaintiffs adequatetiuced evidence that Offic8tayton suffered an adverse
employment action (or that there was any lialOfficer Slayton'protected speech).

-28-

St

th

DN-

<

ot tell

S

ment




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

other words, Plaintiffs’ alleged adverse employment action is “fragmentary, ambiguous,
offered without sufficient @ntext to enable a reasonable triefaaft to assess meaningfully th
content or purpose thereot.ticarelli v. Dillard, No. C-05-1590 MMC2006 WL 2038256, at
*5 (N.D. Cal. July 192006). To the extd Plaintiffs are referring to Commander Esparza’s
internal memorandum, ély have not produced evidencestgport their First Amendment
claim against the individu®efendants. Plaintiffaote Commander Esparza wrote a
memorandum in July 201feferencing the incident that led to Officer Slayton’s wrongful
termination.SeeSUF No. 369. However, Plaiffs have not pointed tany evidence that any
the individual Defendants were connected to Commander Espauha2015 report. Further,
Chief Rojas issued a memorandomAugust 23, 2015 clearly stagj that “[t]his investigation
will not be included as part of. . Officer Slayton’s (#3081) general personnel.file
Memorandum, August 23, 201&8mphasis added). Thus, cary to Plaintiffs’ broad
allegations, the Court does not conclude the individual Defendants subjected Officer Slg

false statements regarding his successfutalpp his personnel file or official docwmts.

Additionally, Officer Slayton @inly has not established catisa. Plaintiffs have made

no arguments linking Officer Slayton’s January or February 20d#cted speech (or even H

July 2014 reinstatement)ithr the report authored by @onander Esparza fuly 2015See

Opp’n at 23-24. Rather, Plaintiffs rely solely ttming. But “[in] order to establish a causal

link sufficient to survive summainudgment based solely on temporal proximity, the protec

activity and the adverse amti must be ‘very close.'See Quiroz85 F. Supp. 3d at 1127

(quotingClark County 532 U.S. 268, 273—74gitations omitted). That is not the case here.
8. Subjected To Findings of Non-sustined Allegations of Misconduct

Changed to Sustained Findings

Next, Officer Slayton argues leas “subjected to findings oion-sustained allegations

of misconduct changed to sustained findings.p@mat 23. Plaintiffs have not cited to the
record.SeeOpp’n at 23;see Keenardl F.3d at 1279 (holding thiie non-moving party must

“identify with reasonable particularity the eeitce that precludes summaunggment” and tha
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it is not the duty of the districtourt to “to scour the record search of a genuine issue of
triable fact”).

Plaintiffs’ allegation is so overbroad the Court simplgruat tell what Plaintiffs are
even referring to. The allegation is “fragmentary, ambiguous, and offered without sufficiq
context to enable a reasonable trier of fact to assess meaningéutigritent or purpose
thereof.”Lucarelli, 2006 WL 2038256, at *S hus, Plaintiffs havaot shown Officer Slayton
suffered an adverse employment action. Furthecause Plaintiffs “fato offer any evidence
as to when the [findingsyere made, there is no eeiace to support a finding that any of tho
[findings] were made in response”@ficer Slayton’s protected spee@ee id.see also
Cafasso, U.s. ex rel. v. @eDynamics C4 Sys., In&37 F.3d 1047, 106®th Cir. 2011) (“To
survive summary judgment, a piéiff must set forth non-specuiae evidence of specific fact
not sweeping conclusory allegations.”).

9. Subjected To False and Negate Performance Evaluations

Officer Slayton contends he was “subgatto false andegative performance
evaluations.” Opp’n a23. Plaintiffs have riccited to the recordsee id.see Keenarl F.3d a
1279 (holding that the non-moving party mtidentify with reasonale particularity the
evidence that precludes suram judgment” and that it is not tlokeity of the district court to “t
scour the record in search of angae issue of triable fact”).

Plaintiffs are referring to the performancetation of Officer Slakon, which covered
the period from Decenar 1, 2012 through December 1, 2013. Plaintiffs note that Sergear,
Hernandez completed thisauation in December 2013eeSUF No. 457. The performance
evaluation referenced three professional standards investigations mgvOifficer Slaytonld.
No. 473. Officer Slayton received a score of (B&élow average) on the judgent section of th
performance evaluatiobfd. No. 471. He received a score“df (exceeds job standards) for h
overall rating. Performandévaluation at 7.

Negative performance evali@ns can constitute adverse employment actiSas. Ray
v. Henderson217 F.3d 1234, 1241 (9@ir. 2000) (“undeservederformance ratings, if

proven, would constitute ‘advse employment decision"jere, Defendants argue the
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performance evaluation was actually positive; heavethis is an indticient reason to grant
summary judgment in their favd8ee Leiland v. City and County of San Franci&tb F.
Supp. 2d 1079, 1098 (N.D. C2008) (“Defendants argue thihey are entitled to summary
judgment with respect to ClerLogia’s evaluation because #naluation was not negative by
rather positive. This, however, iglssputed issue of material fact for the jury to decide and
which resolution on summaryggment is inappropriate.”).

However, Plaintiffs’ allegations still sufférom fatal defects. Plaintiffs have not
established any causation betm Officer Slayton’s protectegppeech and the performance
evaluation. Plaintiffs offer no argument on causation, but rather broadly state all the adv
employment actions were proximate to the protected sp8eepp’'n at 23—24. However, th
evidence Plaintiffs citéo shows Sergeant Hemdez “completed the alwation and signed it
on December 15, 20133eeSAF No. 457. In other wordfhe performance evaluation was
completedbeforeOfficer Slayton’s protected speech. Thus, it is implausible for the Court
conclude Officer Slayton’s pretted speech was a substardiamotivating factor in causing
the performance evaluation. Plaintiffs offer no explanation. Additionally, Plaintiffs do not
the Court to any evidence in the record showing the individeé&ndants hadny connection
to the performance evaluatidbee Johnsqb88 F.2d at 743 (notindpat individual liability
under § 1983 requires amdividual to affirmatively act, partipate in another’s act, or omit tc
perform an act that is he is ldlyarequired to do) (citation omittedyee also Hoc?2012 WL
1192846, at *3 (“[T]hecausal link between the defendant and the claimed constitutional
violation must be specifically alleged*Thus, Plaintiffs have failed to establish a prima fg
case of First Amendment retaliation.

10.  Officer Slayton Had His Locker Enteredinto Without Justification

Officer Slayton states “he hadsHocker entered intaithout justification.” Opp’n at 23
Plaintiffs have not cited the recotSleeOpp’'n at 23;see Keenan v. Alla®1 F.3d at 1279

(holding that the non-movingarty must “identify with reasoie particularitythe evidence

15 At the hearing, Plaintiffs’ counsel argued Officer Slayton’s performance evaluations should not hawvedamty
references to pending internal affairs investigations. Even so, a fundamental problem remains: Plaintiffs did not ad
link these actions to any of the individual DefendaBitse Johnsqrb88 F.2d at 743.
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that precludes summary judgment” and that itasthe duty of the district court to “to scour
the record in search of amggne issue of triable fact”).

Officer Slayton is apparently referring todwevents: (1) when Sergeant Claborn plag
Officer Slayton’s department issued itemghe locker in Decemib&013, and (2) when
Officer Slayton’s items were moved from lock&r449 to locker #14because the locking
mechanism on locker #1449 wasted and broken in July024. Neither of these events
gualifies as an adverse employment action.

With respect to the Decemb2013 event, Plaintiffs pffer no evidence Sergeant
Claborn entered Officer Slayton’s locker ouesmf Officer Slayton’s presence when he was
terminated in December 2013. The available evidence suggests oth8eaSergeant
Michael Claborn Memorandum at 1. Seco8drgeant Claborn’s December 20, 2013
Memorandum reads that he “placed his [OffiS&yton’s] department issued Glock handgu
serial #GZA405, department issued keys, badgd,flat badge inside his assigned lockkt.”
Indeed, Plaintiffs corroborate this accous¢eSAF No. 323 (“Slayton ghered some personeé
belongings. His badge and gunresecured in his lockend was escorted out the back
ramp.”). Plaintiffs have not argued how sengrdepartment-issued iterfiacluding weapons)
in a locker constitutes an adverse employnaetibn, especially considering that Officer
Slayton had just been termiedt Third, Plaintiffs againfer no evidence of a causal link —
indeed, this event took plabeforeOfficer Slayton’s protected speech. Thus, it is implausil
for the Court to conclude Officer Slayton’opgcted speech was a substantial or motivating
factor in this event.

Likewise, with respect to the July 2014 event, Plaintiise not shown Officer Slayto
suffered an adverse employment action. Thdence shows Sergeant Claborn wrote an en
to Officer Slayton, stating that “[a]Jnother member of Professional Standards was with m¢
| moved a couple of items you had from lock&r49 to locker #14443ecause the “locking
mechanism” on exterior lock&1449 was “rusted and broken.” Locker Emails (Dkt. 49-26
1. The evidence also shows tlticer Slayton had previolysremoved his personal items

from the lockerSeeSAF No. 323. Moving non-personalmts from one locker to another
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while an individual is on administrativedve is not an adverse employment act8ee Blair
608 F.3d at 544 (“Minor indignit[ies] and demmis deprivations of beefits and privileges of
account of one’s speecio not give rise to a First Amenemi claim.”). This action is not “of
nature that would stiflsomeone from speaking outd. Even if it constituted an adverse
action, Plaintiffs have offered no argumentewsidence specificallyhiking Officer Slayton’s
protected speech and the adverse employment aSeenHoch2012 WL 1192846, at *3
(“[T]he causal link betweethe defendant and the claimeshstitutional violation must be
specifically alleged.”). Furtherane, Defendants introducedidgnce that they would have
moved the items even absent firotected speech — namelattthe locking mechanism on
locker #1449 was rusted and broketaintiffs have not counterebis evidence. Accordingly,
Plaintiffs have not produced sufficieewidence to swive summary judgment.

11. Ordered to Remove a Body-camerd&ven Though There Is No Policy

Against an Employee Wearing One

Plaintiffs next argue Officer Slayton sufferad adverse employment action becausg¢
was “ordered to remove a body-camera even thowgyle ik no policy agnst an employee
wearing one.” Opp’n at 2Rlaintiffs fail to cite to the recor&eeOpp’'n at 23see Keenardl
F.3d at 1279 (holding that the non-movingtpanust “identify withreasonable particularity
the evidence that precludesmmary judgment” and that it is not the duty of the district cou
“to scour the record in search ofjanuine issue of triable fact”).

In short, Officer Slayton, without authmation, began wearing personal body camere
after he was reinstated. After learning abOfficer Slayton’s body camera after the Septem
26, 2014 incident, Deputy Chief McGeachyered Officer Slayton teemove his personal
body camera on October 1, 2014. SAF No. 567. It appeargifidaamgue this constituted an
adverse employment action.

Plaintiffs have offered no specific argumenthow this order constitutes an adverse
employment actiorSeeOpp’n at 23. The Coticoncludes it does not. Based on the Court’s
research of the relevant case law, orders pgsusors can constitute adverse employment

actions under certain circumstances. For examplesamo v. Sealy Mattress Mf@ district

-33-

=4

2 he

rtto

L

ber




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

court found that “being ordered to enter thengster and perform unsafe and unsanitary tas
Is an adverse employment action.” No. CV-09-Z95-2010 WL 4812809, at *10 (D. Or. No
19, 2010)see also Halprin v. Lakeside InNo. 3:13-cv-0220-LRH-WG, 2014 WL 2772312
at *2 (D. Nev. June 18, 2014)({fling that order to remove phiff's chair “from Lakeside Inn
property, thereby preventing him from performmg job that day and in disregard for his
disability” could constitute aadverse employment action).

This situation is far different, however. In this case, Officer Slayton was ordered tg
remove a personal body camera he was nbobauzed to wear. As Deputy Chief McGeachy
explained in his October 1, 2014 email,

It has come to my attention thatfi®er is wearing a body worn camera
while on-duty. While the organizatiorgognizes there are benefits of body
worn cameras, there are a number of policy concerns that expose the
department to liability such as caéntiality and preservation of evidence
issues. Department Order 733 idagrtifthe circumstances under which an
officer may carry and use a recordigvice, which is issued by CDC.
Currently, audio recorders are the odgvices being issued to officers.
Therefore, please instruct Officera$ton to stop carrying his personal
body warn camera effege immediately. If Officer Slayton wishes to
record his field contacts, please direech to CDC to berovided with a
department issued recorder and hg subsequently record his contacts in
accordance with thguidelines established llge Departmental Order.
McGeachy Email Re: Body Camera (Dkt. 49-66) at 2.

Indeed, Departmental Order 733 outlines seharaditions officersnust meet in order

to be issued a portable digital recordgeeDepartmental Order 733 (Dkt. 42-15) Ex. 15 at 2

(“Prior to using the digitalacorder, the officer shall compéethe required training course

covering operation of the devicdgwnloading procedures and m&ien of recorded content.”),

Put simply, Defendants had justificationaier Slayton to remove his body camera.

Plaintiffs offer no compelling response. Thtlge Court does not find that, under these

-34-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

circumstances, a supervisor oragran employee to comply withternal policies is an adver
employment action. Further, Pl&ffs have made no specific arguments as to causation; rg
Plaintiffs, again, solelyely on temporal proximitySeeOpp’n at 23-245ee Hoch2012 WL
1192846, at *3 (“[T]hecausal link between the defendant and the claimed constitutional
violation must be specifically alleged.”). Hg approximately eight months passed between
Officer Slayton’s protected speech and tbquest to remove the body cam&ee Quiroz ||
85 F. Supp. 3d at 1127 (“In cedto establish a causal linkfBaent to suvive summary
judgment based solely on temporal proximity, the proteatéigtity and the adverse action
must be ‘very close.™) (quotin@lark County 532 U.S. 268, 273-74gitations omitted). And
even if Plaintiffs have raised a prima facie caSeetaliation, Defendants have provided sev
legitimate reasons for requirir@fficer Slayton to remove $ipersonal body camera. Thus,
Defendants “would have taken the adversglegrment action even absent the protected
speech.’See Dahlia735 F.3d at 1067 n.4.

12. Passed Over for Promotions and/ofelections to Special Assignmentg

Lastly, Officer Slayton adds he was “passedr for promotions afior selections to
special assignments.” Opp’n at 23. As Defants point out, it doast appear Plaintiffs
alleged this adverse employment action in their TB€eReply at 15. Further, Plaintiffs have
not cited to the recoreeOpp’n at 23see KeenagrB1 F.3d at 1279 (holding that the non-
moving party must “identify wh reasonable particularity tevidence thatqecludes summary
judgment” and that it is not the duty of the distgourt to “to scour #arecord in search of a
genuine issue of triable fact”).

Officer Slayton applied for two positions 8eptember 2015. Nirgpialified candidates
applied for one available position and eightlified candidates applied for the second
available position; Officer Slayton was not sedekctor either one. Denial of promotions can
certainly constitute adverse employment acti@ee Brooks v. City of San Mate@9 F.3d
917, 928 (noting that “refusal to consider for promotion” can constitute an adverse empl(
action);De Markoff v. Superior Court of CalifornidNo. 1:11-CV-0201AWI MJS, 2014 WL
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2895200, at *3 (E.D. Cal. Ju2s, 2014) (“A reasonable jury olal find that being passed ove

for the CFO position in 2010 is adverse employment action.”).

In this case, Plaintiffs v provided no eviehce linking Officer Slayton’s protected
speech to his failure to secure a promotieee Nunezl47 F.3d at 875 (“[A]lthough the LAPL
did not select him for promotion, Nunez has not providedeagence linking this decision tg

his criticisms.”). There is no evidence linkingyaof the individual @fendants to the motor

officer position. Further, Plaintiffs rely solely on temporal proximity to establish causdgen.

Opp’n at 23-24. However, approximately tweemonths passed bedan Officer Slayton’s
protected speech and the denial of the promotions. This is insuffiSemQuiroz 1185 F.
Supp. 3d at 1127 (“lorder to establish a causal link sufficient to surgauenmary judgment
based solely on temporal proximity, the protected activity and the adsetisn must be ‘very
close.”) (quotingClark County 532 U.S. 268, 273-74gitations omitted).
13. Conclusion Regarding First Ameadment Retaliation Claim

For the reasons discussed above, the Court Rialstiffs have not established Officer
Slayton suffered any adverse employment action, much lessqa@dufficient evidence to
survive the “sequential five-step series of questioBag 552 F.3d at 107&.To the extent
Plaintiffs have produced otheridence in the record, the Coumdis Plaintiffs have failed to
clearly identify these for the Cou8eeOpp’'n at 22see Harper2014 WL 1266305, at *17.

As such, Defendants are entitled to summadgioent as to Plaintiffs’ First Amendme
claim.

B. Plaintiffs’ Fourth Amendment Claim

The Fourth Amendment protechgainst unreasonable searches seizures. U.S. Con
amend. IV. The test of reasonableness reqbaémcing the need for the particular search
against the invasion of pensal rights that search entaiBell v. Wolfish441 U.S. 520, 559, 9
S.Ct. 1861, 60 L.Ed.2d 447 (1979 ourts must consider the scope of the particular intrus

16 At the hearing, Plaintiffs’ counsel correctly aslted Court to consider the “totality of the fact€dszalter 320 F.3d at
978. However even considering the totality of the facts, thet@iods that Plaintiffs have not adequately shown that Of]
Slayton suffered an adverse employment action, much leghatngas caused by Officerayton’s protected speech.
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the manner in which it is conducted, the juséfion for initiating it, and the place in which it
conducted.’ld.

“The Supreme Court has established twertapping frameworks for analyzing Fourth
Amendment claims against government employéraval v. Jersey City Hous. AutiCiv. No.
2:10-04416 (KM)(MAH), 2014NL 683974, at *9 (D.N.JFeb. 19, 2014) (citin@’Connor v.
Ortega 480 U.S. 709, 707The plurality inO'Connorrejected the notion that “public
employees can never have a reabtsaxpectation of privacy in their place of work,” and s¢
forth a two-step framework faonsidering Fourth Amendmieclaims against government
employers. 480 U.S. at 717-195£26. First, courts must consider [tlhe operational realiti
the workplace” in order to determine “whetlagr employee has a reasonable expectation o
privacy” thereld. at 717. That determination islhe made on “a case-by-case bad.’at
718. Second, where an employee has a legitipratacy expectation, an employer's intrusio
on that expectation “for noninviggatory, work-related purposess well as for investigations
of work-related misconduct, should be judgedhry standard of reasonableness under all t
circumstances.ld. at 725-726. Justice Scalia offersother approach — he “stated
categorically that the Fourth Amendnt covered the government workpladeatval, 2014 WL
683974, at *9. Courts must simply ask “ietgovernment’s searatould be ‘regarded as
reasonable and normal in thavate-employer context.’Richards v. City of Los Angele&75
F. Supp. 2d 1176, 1185 (C.D.IC2011). “Under either approh, employers are given ‘wide
latitude’ to enter their employesbffices for work-related, noimvestigatory reasons, as well
as for purposes of investityag work-related misconductlt].!’

Here, Plaintiffs argue Officer Slayton’s &th Amendment rights were violated when

Officer Slayton was ordered to turn ovede®os of on-duty incidents. Opp’n at ZeeAlvarez

" The Court finds th@©'Connorwarrant exception applies here. “The woegqa includes those areas and items that arg
related to work and are generally within the employer’s cont@Connor, 480 U.S. at 716. Here, the videos were relal
work: Officer Slayton wore theody camera while on duty and the requestedaffmtvas of police-related incidents. Fur
the videos were within the employer’s control; indeed, Departah©rder 733 provides that recorded content must be
available to supervisorSeeDepartmental Order 733 atPherefore, this case is unlikelia where the defendants were
conducting a workplace search Ibather were attempting to search a firefighter's hddee. Delia v. City of Rialt&21 F.3q
1069, 1076 n.4 (9th Cir. 2010) (“Ti@uon-O’'Connomworkplace warrant exception, hewer, has no application here.
Although the search at issin this case arose as a result of a workplacesiigation, defendants were not seeking to se
Delia’s workplace environment, but his home.”) (citations omitted).
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Deposition at 106:12-20 (“[W]e ga him the guidelines of whdre had to turn over the for

this incident, this particular incident . . . anddgant Rodriguez also mentioned that if he sfj

had videos of other incidents . . . .”). The Courtslaot find this conduct rises to the level o
Fourth Amendment violatiof?.

As an initial matter, neither party has sutticily briefed the issue of whether Officer

Slayton had a reasonable expeotawf privacy in the videos. Ate Supreme Court explaingd,

f a

“public employees’ expectation of privacy in theffices, desks, file cabinets and the like may

be reduced by virtue of actuafifice practices and procedures by legitimate regulation.”
Pick v. City of RemseiNo. C13-4041-MWB, 201¥VL 4258738, at *19 (N.D. lowa Aug. 27,
2014). The evidence here stronghows Officer Slayton was not authorized to use a body

camera while on duty.

But even assuming that Officer Slayton hagasonable expectation of privacy, Deputy

McGeachy’s request did not violate that reasamalpectation of privacy. The Court finds the

request for Office Slayton’s video comfortabiisfwithin “the requiements of the O’Connor

plurality approach: there is no substantiapdie that it was motivated by a legitimate, work

related purpose and was reasonable in schpwal 2014 WL 683974, at10. The evidence
shows Sergeant Alvarez (at DepiicGeachy’s direction) specifically requested the video

footage of the September 26, 2014 incidenefddentiary purposes. Alvarez Deposition at

89:9-12 (“[T]he deputy abf wanted to know if Corey was wearing a body camera at the time

of the incident, and, if so, we need@dopy of that video for evidence.ig. at 90:16—-19 (“I

18 At the hearing, Plaintiffs’ counsel also argued the two loskarches constituted a Fourth Amendment violation. Pla
neither alleged this in their Third Amended Complaint nor raised this argument in their Opp8siibAC {1 150-51;
Opp’n at 25. Thus, this issue was not raised until Defendangrr&laintiffs only discussed the alleged search of the vi
footage. Arguments raised for the fitene at oral argument are waive&dke Johnson614 F.3d at 1069. In any event, thg
Court finds neither of the two incidents concerning Officer Slayton’s rises to the level of a Aodntidment violation. As
discussed above, the evidence shows Sergeant Claborn secured Officer Slayton’s department-issued items in his
moved non-personal items from one exterior locker tohemdiecause of a rusteatkoduring Officer Slayton’s
administrative leave. Plaintiffs hawet offered any specific argument adtiw these actions violate the Fourth
Amendment. Indeed, the Court finds these actions werévated by a legitimate, work-related purpose and [were]
reasonable in scope,” and thus do not constitute a Fourth Amendment vi@eatoaval2014 WL 683974, at *10see
O’Connor, 480 U,S, at 722 (“In our view, requiring an employeolain a warrant whenever the employer wished to €|
an employee’s office, desk or file cabinets for a work-related purpose would seriously disroptitteeaonduct of busine
and would be unduly burdensome . . . ."). Further, Plaintiffs have not produced any evidépeestbnal objects were
moved from one locker to another while administrative leaweleed, the evidence shows that non-personal items we
moved.
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asked him if he had been wearmgamera or body camera ofs® sort, and if he had footag
of the incident . . . .”). The Court finds it ressmble that Officer Slayton was ordered to turn
over footage of a criminal event, especialbnsidering the fact Officer Slayton was not
authorized to wear a personal body caniggedditionally, Departmerat Order 733 — which
concerns portable digital recbng devices — explicitly proves the following policy: “[t]he
officer shall properly presee recorded content in accordance with this Ordemaakk it
available to supervisors and othBepartment personnel as require@epartmental Order
733 at 2. Because Deputy McGeachy’s reqaestie video footage was “motivated by a
legitimate, work-related purposed was reasonable in scoplegival, 2014 WL 683974, at

*10, the Court cannot conclude the request wagasonable. Plaintiffs have neither offered

compelling counterpointi® their Opposition nor pointed ti@ourt to any conflicting evidence.

SeeOpp’n at 24-26°

Accordingly, Defendants aemtitled to summary judgmeas to Plaintiffs’ Fourth
Amendment claim.

C. Plaintiffs’ Fifth/Fourteenth Amendment Claims

Finally, Defendants move for summary judgras to Plaintiffs’ due process claims
under the Fifth and Fourteermendments. Opp’n at 26—28.

As an initial matter, Plaintiffs’ Fifth Amedment claim “is plain) foreclosed by the
Constitution[, since] the Fifth Aendment’s due process clausdy applies to the federal
government.’Bingue v. Prunchakb12 F.3d 1169, 1174 (9thrCR008). Therefore, Defendan
are entitled to summary judgmt as to Plaintiffs’ Fth Amendment claim.

Therefore, the Court will only considerdiitiffs’ FourteenthAmendment claim.
“Procedural due process imposes constsantgovernmental decisions which deprive

individuals of ‘liberty’ or ‘property’ interestwithin the meaning of the Due Process Clause

19 At oral argument, Plaintiffs cited felia for the proposition that an order requiring Officer Slayton to turn over vide
incidents constituted a Fourth Amendment violat®ee Delia v. City of Rialf&21 F.3d 1069 (9th Cir. 2010). This
argument misses the mark. Thelia case involved an order for the individualgim into his houséo produce personal
property that was part of an investigation into off-duty activitses idat 1071-72. In this case, Officer Slayton was no
ordered to go into his home to retrieve an item that wamplely unrelated to work; rather, he was ordered to producs
video footage of a criminal incident that he filmed while on-duty.

20 Plaintiffs focus on th warrant requiremen®eeOpp’n at 25. However, work-related searches in the workplace contsg
not require warrant€’'Connor, 480 U.S. at 722.
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the ... Fourteenth Amendment(1976). “A ... procedural due press [claim] . .. has three
elements: (1) a liberty or propgrinterest protected by the Constitun; (2) a deprivation of th
interest by the government; [and] (3) lack of proceBsrtman v. Cnty. of Santa Clara95
F.2d 898, 904 (& Cir. 1993).
Plaintiffs have not discussed these three eldgs) and their allegations with respect tq
this claim are particularly difficult to follow. Rintiffs state the followig in their Opposition:
Plaintiff asserts that Defendantriiino concealed exculpatory evidence
from him; to wit, all the informatioprovided to Nimmdrom the Sgt. U.
Gonzalez, first Internal AffairSergeant assigned to conduct the
investigation. Then Defalant Claborn threatened witness with charges of
untruthfulness if they din't provide the answers Claborn was looking for.
Moreover, Claborn admittegldestroy evidence provided to him during the
internal investigationwWhile Defendants may claithis is acceptable, the
other Defendants conceded thas thhas misconduct by Claborn and
Revere. Next, the internal investiga was generated based on a complaint
from Defendant Rojas. Rojas themntrolled the recommendations of his
subordinates and direct the cemt and final recommendations of
Defendant McGeachy and anothenmronander. None of this information
was provided to Slayton until it wassdovered during discovery in this
action. Moreover, Defendants refusegtovide Slayton with copies of his
personnel file, which evidently waeviewed by Defendant Rojas.
Opp’n at 26-27. Plaintiffs provide no citationghe record. Therefore, Plaintiffs have failed
present the Court with a gana issue of material fackee Riese2014 WL 4089195, at *5
(noting plaintiffs’ failure “cite eidence in support of [their] llgations is sufficient basis to
grant [Defendants’] motion for summary judgmé&ntBased on its own review of the record,
the Court has not found much in the way atflemtiary support for Rintiffs’ wide-ranging

allegations. For instance, the emte does not show that Sergeant Claborn destroyed evi

-40-

D

=4

dence:




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

rather, Sergeant Claborn stated he savedallitcuments on his computer before discardir
CD. SeeDeposition of MichaeClaborn (“Claborn Dposition”) (Dkt. 50-7) at 58:11-59:14.

While it is difficult for the Cairt to follow, it appears Plaiiffs are alleging due proces
violations based upon procedudgifects in the initial Internal ffairs investigation that led to
Officer Slayton’s termination. For instanceffiCer Slayton alleges that “Defendant Rojas
denied him his right to pre-stiiplinary due process.” Opp’n 27. However, Officer Slayton
simultaneously (and contradictorily) states he receiv@kiedlyhearing, SAF No. 341. Thus, t
Court is simply left with Plaintiffsunsupported conclusory allegations.

At bottom, Plaintiffs have not produced esrtte to establish th@ifficer Slayton’s due

process rights were violated. As the Ninth Cirtiais explained, “[tlheouchstone of analysis

in property deprivation casesvidether the plaintiff received adquate due process before he

wasfinally deprived of his propertyGearhart v. Thorng768 F.2d 1072, 107®th Cir. 1985).
In Gearhart the plaintiff, “alleged that he receivédl grievance hearings after his demotion
and salary cuts, and that he prevailth full reinstatement and back payd. The Ninth
Circuit found that
Since the property rights in demotiand salary can be and were fully
restored, we concludedhon balance, the griewee procedure provided
adequate due procesge generally Mathews v. Eldridg24 U.S. 319, 96
S.Ct. 893, 47 L.Ed.2d 18 (1976), and t@atarhart received all the process
he was due before any final depriwatiof his interests. Thus, since he
prevailed in these hearings, he basined his remedy and his complaint
fails to allege facts that constitutelae process violation with respect to
these property interests.
Id. at 1073-74! The same situation exists here. ltrige that “where aonstitutional violation
has occurred, an individual may pursue remgtheyond those provided by established

grievance proceduresJackson v. Gate975 F.2d 648, 655 (9th ICi1992). But as discussed

21 Wwhile Plaintiffs’ counsel discussed the alleged due process violations at length during the hedaiiheg to address th
key point: how Officer Slayton wdmally deprived of a property interest. Plififs’ Opposition also fails to adequately
discuss this issu&ee Harris 2012 WL 5187764, at *16 (quotir@earhart 768 F.2d at 1073—74).
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above, Plaintiffs have not established any pa@lent constitutional vidians here; therefore
Officer Slayton is not entitled to further reli¢d. (“Despite his First Amendment claim,
Gearhart was ultimately found lave suffered no constitutionablation. He was therefore
limited to the remedies providéby the grievance policy.”).

As such, Defendants are entitled to summadgment as to Plaintiffs’ Fourth
Amendment claim.

D. Conspiracy To Violate § 1983

“To prove a conspiracy . . . under 8§ 19g8aintiffs] must showan agreement or
‘meeting of the minds’ to wilate constitutional rights.’Hart v. Parks 450 F.3d 1059, 1069
(9th Cir. 2006) (quotingynited Steelworkers of Am. v. Phelps Dodge C@®5 F.2d 1539,
1540-41 (9th Cir. 1989) (en banc)). Because badats have not violatl Officer Slayton’s
First, Fourth, or Fourteenth Amendment righitgre is no evidenddat they intended to
violate his constitutional rights. Therefore, Dadants are entitled to summary judgment as
this claim.

E. Associational Rights

The Court recognizes there are two Plaintiif¢his case: Officer Slayton and the Santa

Ana Police Officers Association. However, be@@sficer Slayton’s claims have failed, the
claims of the Santa Ana Police Officers Association necessarily fails asSeelContra Costa
County Deputy Sheriffs Assoc. v. Mitch@fase No. 15-cv-00261-TERO015 WL 1322577, at
*4 (N.D. Cal. Mar. 24, 2015) Plaintiff's members are indmsitably employed by Defendants
and therefore would not to allege an adverspleyment action to bring this suit in their own
right. Because Defendants havat engaged in any advers@mployment actions, members of
the DSA [Deputy Sheriff's Assmation] cannot assert arbt Amendment claim against
them.”).
F. Plaintiffs’ Remaining Claims & Supplemental Jurisdiction

Finally, the Court will consider whether éxercise supplemental jurisdiction over
Plaintiffs’ remaining state law claim (and thecligatory relief claim based on that state law
claim). Under 28 U.S.C. § 1367(c):
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The district courts may decline toesxkise supplemental jurisdiction over a
claim under subsection (a) if
(1) the claim raises a novel or complex issue of State law;
(2) the claim substantially predonaites over the claim or claims over
which the district court tsaoriginal jurisdiction;
(3) the district court has dismissalll claims over which it has original
jurisdiction; or
(4) in exceptional circustances, there are other compelling reasons for
declining jurisdiction28 U.S.C. § 1367(c).
28 U.S.C. § 1367(c). At a minimum, the Cours laiscretion to dismiss the remaining state
claim under subsection (3), and posgilahder subsection (1) as well.

“[ln the usual case iwhich all federal-law claims ardiminated before trial, the
balance of factors to be considered underm@ndent jurisdiction doctrine judicial economy,
convenience, fairnessné comity-will point toward decliningp exercise jurisdiction over the
remaining state-law claimsCarnegie—Mellon Univ. v. Cohjl484 U.S. 343, 350 (1988).
District courts enjoy broad disgtion in determining whether tetain jurisdiction over pendet
state law claimsSee Acri v. Varian Associates, Int14 F.3d 999, 100@upplementedL21
F.3d 714 (9th Cir. 1997) (“[A] féeral district court with powdo hear state law claims has
discretion to keep, or decline to keep, themider the conditions set out in 8 1367(c).”).

Here, Plaintiffs have asserted state lawnataand seek injunctive relief for various stg
law violations. After revewing 8 1367(c) and th@ohill factors, the Court declines to exercis
supplemental jurisdiction in thsase. As an initial matter, the @b has dismissed all claims
which it had original jurisdictionAdditionally, the Court notethe “primary rasponsibility for
developing and applying stateMdoelongs to state court¥Kbhler, 2013 WL 5315443, at *8.
While it addressed Plaintiffs’ POBRA insofariagvas necessary to resolve their First
Amendment retaliation claim, tl&ourt has not definitively resolved all of Plaintiffs’ varied
and complex state law contentions under PABIRd does not find prudent to decide

whether injunctive relief is necesgan this case. To the exteRtaintiffs have any remaining
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POBRA claims, those are better hkaablin state court. This is gscially true considering the
complexity of Plaintiffs’ claims.

As such, the Court follows the reasoningptfer courts in declining to exercise
supplemental jurisdiction ovétaintiffs’ state law claimSee Kohler2013 WL 5315443, at *§
(“In the interest of comity and fairness, decline to exercise supplemental jurisdiction ove)
Plaintiff's related state & claims) (citation omitted)yVilson v. Costco Wholesale Cqrp26
F. Supp. 2d 1115, 1124 (S.D.IC2006) (“Because the Court has dismissed all claims ovel
which it has original jurisdictiom this matter, the Court will decline to exercise suppleme
jurisdiction over Plaintiff's remaining state law claimsPjckern v. Best W. Timber Cove
Lodge Marina Resoyt194 F. Supp. 2d 1128, 1133.(E Cal. 2002) (“While the court

tal

recognizes the litigation of a new suit in state tauway create some inconvenience to plaintiff,

plaintiff has made no showing of ex@irdinary unusual circumstances.”).

The Court also declines éxercise jurisdiction over Plaiffs’ claim for declaratory
relief. Districts courts have “broad discretiond@termining whether to exercise jurisdiction
over the declaratory action . . .Hbard v. HartmanCase No.:2:13-cv-02161-AC, 2015 WL
9700537, at *11 (D. Or. Dec. 4, 2015). In maksugh a determination, courts should consi
whether jurisdiction would: (1) involve theeedless determination of state law issues; (2)
encourage the filing of declaratory actionsaaseans of forum shopgn(3) risk duplicative
litigation; (4) resolve all aspects of the controversy in a single proceeding; (5) serve a ug
purpose in clarifying the legal relations at iss@;permit one party to obtain an unjust res
judicata advantage; (7) risk entangling fedarad state court systems; or (8) jeopardize the
convenience of the partieRllIstate Ins. Co. v. Herrqr634 F.3d 1101, 1107 (9th Cir. 2011).
this case, the declaratory relfaintiffs seek would involve thneedless determination of st:
law issues, and it would not definitively resoRRintiffs’ POBRA claims. Indeed, Plaintiffs’
claim for declaratory relief is premised entyrein their second cause of action under POBR
state law claim. Again, to the extent Pldiisthave any remaining POBRA claims, those arg
better resolved in state court. As the Ninth Girbas explained, “[d]eclaratory relief should

denied when it will neither sengeuseful purpose in clarifyinghd settling the legal relations
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iIssue nor terminate the proceedings and affelidf from the uncertaintgnd controversy face
by the parties.United States v. Washingtorb9 F.2d 1353, 1357 (9€ir.1985) (en banc) (pg
curiam). Because neither of those goals wilabeomplished here,@Court declines to
exercise jurisdiction over Plaintiffslaim for declaratory relief.

V. Disposition

For the foregoing reasons, the Court GRIFAANDefendants’ Motion as to all of
Plaintiffs’ § 1983 claims, and DISMISSERe remaining claims WITHOUT PREJUDICE
subject to refiling in state court.

Defendants are directed to file a propogetyment, consistent with this Order on or
beforeMarch 16, 2016.

At & Conitor

DAVID O. CARTER
UNITED STATES DISTRICT JUDGE

Dated: March 2, 2016
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