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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

THE DANIEL AND FRANCINE
SCINTO FOUNDATION,
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VS.

CITY OF ORANGE,
Defendant.
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Before the Court is Plaintiff The Daliand Francine Scinto Foundation’s
(“Scinto Foundation” or “Plaintiff’) Maion for Summary Judgment (“Motion”) (Dkt.
17).

l. Facts!

Generally, this case arises out of Pldiistiallegations thaDefendant City of
Orange (“City” or “Defendant”) deprived PHiff of and interfered with Plaintiff's use
of its building, primarily byfailing to keep required peiits and plans for Plaintiff's
building and creating the mistaken bekRintiff was in violation of various
regulationsSeeMot. at 1.

As a preliminary matter, the Court notebas struggled to discern the facts
surrounding this case. Neithelaintiff's Motion nor theStatement of Undisputed
Material Facts (“SUF”) (Dkt. 14-4)describes the facts or tlimeline of events in any
coherent fashion. Indeed, the Motion — whaoes not include any citations to the SUF
— does not include a statement of facts.

Plaintiff is the owner of a building located at 1624 West Katella Avenue in
Orange, California. Second Amemd€omplaint (“SAC”) (Dkt. 1-1)see also
Declaration of Daniel J. Scinto (“D. SemDecl.”) (Dkt. 14-5) 9 1-2. Daniel and
Francine Scinto, who founddlaintiff Scinto Foundatin, donated the building to
Plaintiff. SeeDeclaration of Francine Scinto (“Scinto Decl.”) (Dkt. 14-8) 1 1-3.

In 2012, after a routine fire inspectiokijre personnel” from the City of Orange
Fire Department (“Fire Department”) repattpotential Fire Code violations could exist
at Plaintiff's building. Declaration of Rosa\Wlores (“Flores Decl.”) (Dkt. 19-2) | 2.
After these potential violationsere identified, the matter wasferred to Rosalva Flores

(“Flores”), a Hazardous Material Specialist the Fire Department, for “follow upld.

1 To the extent the Court relies on evidence to wiiiehparties have objected, the Court has considered and
overruled those objections. As to aeynaining objections, the Court findsiitnecessary to rule on them because
the Court did not rely on the disputed evidence.

2 As discussed in further detail below, the Court struck the docket entry containing Psa8UiFf (Dkt. 16).

Plaintiff never refiled its SUF. It is unclear whether Rifiis relying on the stricken SUF. Nonetheless, the Court
will consider Plaintiff's stricken SUF.

3 The Court struck both of these declaration and Plaintiff never refiled them. Nonetheless, the Coomsisligir

the declarations.
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1 3. Flores states she “visited the propeand “found evidence the tenant [The Breath
of Spirit Ministries] may have committed anpermitted occupancy change to assembly
use, there was an incomplete fire detat8ystem and an individual was living in the
attic space of the buildingltl. Flores further states thattef she “engaged in months of
failed negotiations with the tenant to corré alleged violations the tenant vacated
the premisedd. 424

Once the tenant moved out, Flores contatiiecbwner of the blding, the Scinto
Foundation, “to correct the remaining issudd.'Defendant asserts it had “voluminous
records on file concerningéhouilding but the records wedéficult to read and/or did
not explain the square footage of the binidgthat was being used by the tenddt™] 5
Therefore, Flores requested additiom&ébrmation from theScinto Foundationd.
Defendant states Plaintiff's representatiGabrielle Yacoob (“Yacoob”) did not
respond to its requests for informationt bather demanded Defendant “prove its
position” regarding fire detection requirements.{ 6.

Daniel Scinto states Yacoatformed him “a red flagvas placed on the building
... due to alleged building violations,” and therefore Plaintiff “could not occupy the
building until the Foundation met certain conalis.” D. Scinto Decl. { 7. According to
Plaintiff, Defendant knew Plaintiff was dar the impression it could not lease the
building. SUF No. 1id. Nos. 4—6. Defendant disputes this account.

In December 2015, “the property had an extensive fire,” and the Building
Division of the City of Orange Commiiy Development Department “determined it
was unsafe to occupy due to the damalgk.{ 8. Since then, “no permits have been

pulled for re-construction of the propertyd.

4 Plaintiff asserts Defendatforced” this tenant outSee, e.gF. Scinto Decl. 1 5.
5 Plaintiff contends Defendadtd not keep official records of applicati® received, permits and certificates issued,
fees collected, records of inspectiong] antices and orders issued. SUF No. 8.

-3-
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I. Procedural History

Plaintiff filed suit on February 17, 2015 Orange County Superior CouBiee
Notice of Removal (Dkt. 1). Defendant rewed the action to this Court on September
23, 2015See id.

In the SAC — the operatvcomplaint — Plaintiff alleges the following claims
against Defendant: 1) inverse condemnat&)muisance, 3) interference with a
contractual relationship, and 4) “discrmatory zoning laws against churcheSée
generallySAC.

On July 1, 2016, Plaintiff filed its M@mn for Summary Judgent (Dkt. 14). The
Court struck the Motion for faure to comply with LocbRule 11-6 (Dkt. 16).

On July 6, 2016, Plairffirefiled its Motion. Defendat opposed on July 11, 2016
(Dkt. 19), and Plaintiff replié on July 18, 2016 (Dkt. 22).

lll.  Legal Standard

Summary judgment is proper if “tlreovant shows that there is no genuine
dispute as to any material fact and the nmbvg entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). Summary judgmernbive granted cautiolys with due respect
for a party’s right to have its factually gnaded claims and defenses tried to a jury.
Celotex Corp. v. Catretd 77 U.S. 317, 327 (1986Anderson v. Liberty Lobby, Inel77
U.S. 242, 255 (1986). A court must view the facts and draw inferences in the manner
most favorable to the non-moving partinited States v. Diebold, InB69 U.S. 654,

655 (1992)Chevron Corp. v. Pennzoil C&74 F.2d 1156, 116(Pth Cir. 1992). The
moving party bears the initial burden of dentositsng the absence of a genuine issue of
material fact for trialput it need not disprove the other party’s c&aotex 477 U.S. at
323. When the non-moving party bears thedea of proving the claim or defense, the
moving party can meet its burden by pointomg that the non-momg party has failed to
present any genuine issue of material fact as to an essential element of Beease.
Musick v. Burke913 F.2d 1390, 1394 (9th Cir. 1990).
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Once the moving party meets its burdem, blarden shifts tthe opposing party
to set out specific material fadBowing a genuine issue for tri&lee Liberty Lobhy
477 U.S. at 248-49. A “matelitact” is one which “might Hect the outcome of the suit
under the governing law . . .1d. at 248. A party cannoteate a genuine issue of
material fact simply by making assertions in its legal pajgefs. Empresa de Viacao
Aerea Rio Grandense v. Walter Kidde & Co., Ji6€0 F.2d 1235, 123®th Cir. 1982).
Rather, there must be specifarmissible evidence identifyg the basis for the dispute.
Id. The court need nétomb the record” looking for other evidence; it is only required
to consider evidence set foiththe moving and opposing jpars and the portions of the
record cited therein. Fed. R. Civ. P. 56(c)@drmen v. S.F. Unified Sch. Dis237
F.3d 1026, 1029 (9t@ir. 2001). The Supreme Court hasdhat “[tjhe mere existence
of a scintilla of evidence . . . will be infigient; there must bevidence on which the
jury could reasonably find fdthe opposing party].Liberty Lobby 477 U.S. at 252.

IV.  Discussion

Plaintiff moves for summary judgment on all four of its clai®seMot. at 1. As
a threshold matter, the Court finds itgent to reiterate the summary judgment
standard. Plaintiff asserts “Defendant hastthielen to raise material issues of fact to
defeat summary judgmentd. at 4-5. However, as set forbove, the moving party —
here Plaintiff — bears the initial burden ohaenstrating the absence of a genuine issue
of material fact for trialCelotex 477 U.S. at 323%ee id(“[A] party seeking summary
judgment always bears thatial responsibility of informmng the district court of the
basis for its motion, and identifying thosertions of ‘the pleadings, depositions, and
answers to interrogatories, and admissionBlentogether with the affidavits, if any,’
which it believes demonstrate the absencegdraiine issue of material fact.”) (citation
omitted). If the moving party meets its bungléhen the burden Bts to the opposing
party — here Defendant — to set out specifaterial facts showing a genuine issue for
trial. See Liberty Lobhyd77 U.S. at 248-49.
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The Court will address Plaintiff's argumertisncerning each claim below. First,
however, the Court must determine whethshduld declie to reach the merits of
Plaintiff's Motion on the grounglthat Plaintiff failed to meet and confer prior to filing
its Motion.

A. Failure to Meet and Confer

Defendant asks the Court to deny theansMotion on the grunds that neither
Plaintiff's original nor refilel Notice of Motion referenceany attempt to engage in a
meeting of counsel prior to the filing tife Motion as required by Local Rule 7-3.
Opp’n at 4. Defendant alscasés Plaintiff never made aaytempt to meet and confer.
Id.

Pursuant to Local Rule 7-3, “counsentemplating the filing of any motion shall
first contact opposing counseldascuss thoroughly, preferglin person, the substance
of the contemplated motion and any poteneablution. The conference shall take place
at least seven (7) days prior to the filingloé motion.” The Court may, in its discretion,
refuse to consider a motion for failli@comply withLocal Rule 7-3See, e.gManning
v. Dimech No. CV1505762RSWLPJWX015 WL 9581795, at *8C.D. Cal. Dec. 30,
2015);Reed v. Sandstone Properties, |LIF¥o. CV 12-05021 MMM VBKX, 2013 WL
1344912, at *6 (C.D. Cal. Apg, 2013). “Failure to complwith the Local Rules does
not automatically require the denial ofr@tion, however, particularly where the non-
moving party has suffered no apparent pregi@s a result of thilure to comply.”
CarMax Auto Superstordg3alifornia LLCv. Hernandez94 F. Supp. 3d 1078, 1088
(C.D. Cal. 2015). The Court therefore electsdasider the merits of Plaintiff's Motion.
However, the Court strongly admonishes RIHiof the seriousness déilure to comply
with the Local Rules and cautions all partiesully complywith all locd rules when

filing future motions’

6 As set forth above, Plaintiff originally filed its Motidar Summary Judgment on July 1, 2016. However, because
that filing did not comply with the local rules concerning@é#imits, the Court struck it and ordered Plaintiff to file
a corrected Motion by July 6, 2016 (Dkt. 16). Defendant argues Plaintiff’s refiled Motimtimsely and urges the
Court to deny the Motion on that basis. Opp’n at 4 Tourt declines to take such drastic action, however,
especially considering Plaintiff originally filewl Motion for Summary Judgment on July 1, 2016.

-6-
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B. The Alleged Failureto Keep Records

At the outset of its Motion, Plairitibroadly argues the Court should grant
summary judgment as to Plaintiff's first three claimswerse condemnation, nuisance,
and interference with contractual relationshidzased on the “uncontested fact that the
Defendant[] failed to keep adequate recom@s’tequired by California Health & Safety
Code § 19850 and CalifoaBuilding Code § 104.7Mot. at 2;seeSUF No. 8 (“The
Defendant][] failed [its] mandaty duty of keeping officiatecords of applications
received, permits and certificates issueleis collected, reports of inspections, and
notices and orders issued.”). Plaintiff faibscoherently explai how a finding that
Defendant did not comply with record retien requirements relates to each specific
claim and the elements of each of each cl&ionetheless, before turning to the specific
claims, the Court will address the assertion thate is no genuine dispute as to whether
Defendant failed todep required records.

The Court finds there is a dispute of netefact as to whther Defendant failed
to keep certain records. Firgtlaintiff fails to adequatelget forth what specific records
Defendant failed to keep. Meover, in support of its broad assertion concerning
Defendant’s recordkeeping, Plaintiff gtenly to the Depositioof Rosalva Flores
(“Flores Depo.”) (Dkt. 24). In partidar, Flores testified as follows:

Q: “The City does not have anycagds of plans or permits for the
second floor construction on theuth side of this building.” Was
that true as of January 23rd, 20147

A: Yes, to my knowledge, yes.

Q: Well, you had miafiche, did you not?

A: Yes.

" California Health & Safety Code § 19850 provides, in relevant part: “The buieipartment of every city or
county shall maintain an official copy which may be on microfilm or other type obgtagihic copy, of the plans

of every building, during the life of the building, fahich the department issued a building permit.” California
Building Code & 104.7 provideSThe building official shall keep officialecords of applications received, permits
and certificates issued, fees collecteqhorts of inspections, and notices and orders issued. Such records shall be
retained in the official records for the peri@djuired for retention of public records.”

-7-
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Q: And did that — did the microficheflect any form of construction
as described in this e-mail oretBouth side of the building?

A: It showed the mezzaninemstruction, not second floor.

Q: And the reason you are digjuishing seconddbr construction
from the mezzanine area is thad jour interpretation or the
position of the City that secorfldor construction would be an
improvement of that area beyond the mezzanine area, correct?

A: Correct.

Q: But the walls and other improvemts that in the earlier e-mail

indicated had been done subsequerit998, in fact, were the

improvements that you felt werst permitted in any way?

A: That'’s correct.
Id. at 224:23-226:2. The Court cannot dode this testimony shows Defendant failed
to keep “official recods of applications received, patsiand certificates issue, fees
collected, reports of inspections, and negi@and orders issed.” Moreover, other
evidence in the recoslipports the Court’s conclusion teas a dispute of material fact.
In particular, Yacooltestified as follows:

Q: And when you went to the Bdihg Department, what type of

plans did you see?

A: | saw plans of 1624 West Katella.

Q: Where did you find those plans?

A: On the microfiche.

Q: And what plans did you find on the microfiche?
A: | do not recall at this time specifics.

Q: What do you recall finding?

A: Plans for 1624 West Katella.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Q: What more than plans? Qou recall dates of plans?

A: No.

A: At one point in time | tried toneet Rosie Flores to show her a
certain set that showed the sed floor on the microfiche.
Yacoop Depo. at 28:11-29:17.

Further, Defendant offers evidence concerning how the Community
Development Department maintains recoathd indicating the files concerning
the property at 1624 West Katella “a@nsistent with” Defendant’s “retention
policies.” SeeDeclaration of Mark lbrahim (“Ibteim Decl.”) (Dkt. 19-3) 1Y 2—4.

Based on the foregoing, the Court dodes there is a dispute of material
fact as to whether Dendant failed to keep certaincgrds. Thus, Plaintiff is not
entitled to summary judgemt on this basis.

C. Inverse Condemnation

Plaintiff moves for summary judgment tsits inverse condemnation claim,
arguing “[t]he regulatory conduct of the Detlant has deprived the Plaintiff of the
ability to rent, lease or usedbuilding thereby substantialtiepriving the Plaintiff of
the use of the property; thereby depriving R of its rights pursuant to Article 1,
Section 19 of the Californi@onstitution and inversely coanhning the property.” Mot.
at 7-8.

1. Legal Standard

Article |, 8 19 of the California Constitutioprovides, in relevant part, that

“[p]rivate property may béaken or damaged for public use only when just

compensation . . . has first been paid to. or for, the owner.” “Although the

“California Constitutional ‘takings’ clause att. I., 8 19, ‘protects a somewhat broader

range of property values than doesdbaesponding federal provision,” California
courts have ‘construed the clauses congtyesnd applied federal law in analyzing
state law claims.”Sanchez v. City of Los Angelé. CV09-8920-SJO (RNB), 2010
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WL 2569049, at *17 (M. Cal. May 26, 2010)eport and recommendation adopted
No. CV 09-8920-SJQRNB), 2010 WL 257265 (C.D. Cal. June 18, 2010) (quotiBgn
Remo Hotel v. City & Cnty. Of San Francis@@ Cal. 4th 643, 663—64 (2002)).

“The takings clause applies to two tymgggovernment action: (a) the taking of
physical possession of propedyof an interest in that pperty for a public use; and (b)
the regulatory prohibition on private us&anchez v. City of Fresn®14 F. Supp. 2d
1079, 1105 (E.D. CaR012). The second type — which is at issue here — “involves the
state imposition of a regulation that prohibits or prevents property owners from using
their property in a way #t diminishes its valueld. (citation and internal quotation
marks omitted)see also Cty. of Alameda v. Superior Coli&3 Cal. App. 4th 558, 566
(2005).

California provides a state law cause of action for inverse condemnation.
Valenciano v. City &ty. of San FrancisgdNo. C 07-0845 PJH, 2007 WL 3045997, at
*6 (N.D. Cal. Oct. 18, 2007). Inverse comai@ation actions “provide a vehicle for
property owners to obtaijust compensation.’Regency Outdoor Advertnc. v. City of
Los Angeles39 Cal. 4th 507, 516,39 P.3d 119, 123 (200&s modifiedOct. 11,

2006).

Under California law, “before a Plaifftmay establish a regulatory taking, it
must first demonstrate thiithas received a final deamsi from the land use authority
regarding application of the challendadd use regulation to its propertyyiorrow v.

City of San DiegoNo. 11-CV-1497-IEG WVG, 2012 WIL12542, at *6 (S.D. Cal. Jan.
11, 2012) (quotingty. of Alamedal33 Cal. App. 4th at 56internal quotation marks
omitted);see also Meeker v. Balge Water Storage DistNo. 1:05-CV-
006030WWSMS, 2005 WL 6246808t *9 (E.D. Cal. May 3, 2005) (“As a general rule
in California, an inverse condemnation oldbased on an as-applied challenge to a

regulation is not ripe until plaintiffs ka exhausted the available administrative

-10-
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remedies (e.g., seeking a variance)yatrick Media Grp., Incy. California Coastal
Com, 9 Cal. App. 4tt592, 607 (1992.

“The property owner bears a heavy burdéshowing that a regulation as applied
to a particular parcel is ripe for a taking clairivdrrow, 2012 WL 112542, at *6
(quotingCty. of Alamedal33 Cal. App. 4th at 567)nfliernal quotation marks omitted).
A property owner “can show & a final decision has been made for ripeness purposes
only when it can set forth facts that makelear, complete, and unambiguous showing
that the agency hasalwn the line, clearly and emphaticalfs to the sole use to which
the property may ever be putd. (citing Cty. of Alamedal33 Cal. App. 4th at 567).
Courts have concluded that, to do splantiff “must establish that it has been
thoroughly rejected, and théthas submitted at least one meaningful application for a
development project which has been thordyghjected, and that it has prosecuted at
least one meaningful application for a zonuagiance, or something similar, which has
been finally denied.Id. (citation omitted).

2. Discussion

The Court finds summary judgmentuswarranted on Plaintiff's inverse
condemnation claim. Plaintiff's Motion fails tdearly set forth exactly what regulatory
actions are at issue here. Plaintiff's S&lfply refers to “regulatory conductSeeSUF
No. 4 (“The regulatorgonduct of the Defendants depd/the Plainff the ability to
lease the entire premise between Octob&B26 on or about Al 1, 2014 by the

8 The Court is unconvinced by Plaintiff's argument titlhaére is no requirement to exhaust all administrative
remedies in a regulatory taking.” Reply at 6. First, ¢hse law set forth above establishes the final decision
requirement applies in the context of regulatory takifgsther, Plaintiff misrepresents the court’s conclusions in
Hensler v. City of Glendal& Cal. 4th 1as modified on denial of reh{Gept. 22, 1994). Contrary to Plaintiff's
assertion, thélenslercourt concluded an inverse condemnation action “may be brought immediately” “[w]hen
property is damaged, or a physical isim has taken place;” this is in comstréo the regulatgrtakings context,
where, as theélenslercourt made clear, requires exhaustion of remettieat 13—-14. Finally, the court PRatrick
Media Grouprejected a challenge similar to Plaintiff's. In ticase, the plaintiff argued it was not required to
proceed by way of administrative mandamus because it was not contesting the validity of the pernoih cbatliti
rather, was seeking compensation for it. 9 Cal. Agpa#608. The court noted it had already rejected a
substantially similar argument when it previously held tRast English [Evangelical Lutheran Church of
Glendale v. Los Angeles Cty., Cal82 U.S. 304 (1987)] only declared thaigit to compensation existeshder
the circumstances at issue thereiat ik, where a taking was tempordfirst Englishdid not address the
procedural meanby which a claim for such compensation is assertdddt 609 (citingRossco Holdings Inc. v.
State of California212 Cal. App. 3d 642, 656 (1989)).

-11-
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Defendant allowing the Plaintiff to believeatithey could not rerdut the building until
legally non-required conditions were met3JF NO. 5 (“The regulatory conduct of the
Defendants deprived the Plaintiff the abilitylease the entire second floor of the
premise between on or about April 11200 on [or] about January 19, 2015.As
such, based on Plaintiff's movimgpers and the portions okthecord cited therein, the
Court concludes Plaintiff has failed to méstburden of showing there is no genuine
dispute concerning what govenent determinations wereade concerning Plaintiff's
property. For similar reasons, the Court concludes Plaintiff also has failed to
demonstrate an absence of material é&scto whether any such governmental
determinations constituted final, definitidecisions such that exhaustion and ripeness
requirements have been satisflt&ee Ryan v. ZemaniasB4 Fed. Appx. 406 (9th Cir.
2014),cert. denied135 S. Ct. 2352 (2015) (“Thedtiict court properly denied
[Plaintiff's] motion for partial summary judgment because [Plaintiff] failed to meet his
burden as the party moving for summargigment to demonstrate that there was no
genuine dispute as to any material fact gérad he was entitled to judgment as a matter
of law.”).

Based on the foregoing, the Court DENIERintiff’'s Motion as to its inverse
condemnation claim.

D. Nuisance

Plaintiff moves for summary judgment on its nuisance claiarguing Defendant

obstructed Plaintiff's free us# its property, unlawfully mmoved Plaintiff's tenant, and

reduced Plaintiff's rentahcome. Mot. at 14.

9 In support of SUF No. 5, Plaintiff cites “Letter frdidefendant] City Attorney Wayne Winthers to Plaintiff,
January 19, 2015, Exhibit 2.” Because Plaintiff fails tdesthe document this exhilstattached to and identify
where on the docket this exhibit can be found, the Courttiguessing as to which document Plaintiff is referring.
10 Other than asserting “Defendant has not proposethdnyinistrative remedies’ whatsoever that are or were
available to Plaintiff,” Plaintiff doesot address whether the governmental decisions were final or whether pursuing
any administrative remedies would be futliee Cty. of Alameda33 Cal. App. 4th at 568 (discussing futility
exception to the ripeness doctrine and describing it as “extremely narsee §lso Powell v. Cty. of Humbagldt
222 Cal. App. 4th 1424, 1434-35 (2014) (concluding “it would have been futile for the Powells to pursue the
variance process the County cites as their administratived’ and that, “[w]ith respect to the related issue of
ripeness, we believe the correspondence between thd'Baeensel and the County sufficiently established a
final, definitive decision by the County”).

11 Although Plaintiff does not specifthe Court construes this as a privagher than publionuisance claim.
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California law defines a nuisance, in relevant part, as “[a]nything whichis . . . an
obstruction to the free use of property, socaisiterfere with the comfortable enjoyment
of life or property.” Cal. Civ. Code 8§ 347%¢e also Redevelopment Agency of City of
Stockton v. BNSF Ry. G643 F.3d 668, 672 (9th Cir. 2011) (quotipgople ex re.

Gallo v. Acunal4 Cal. 4th 1090, 1105 (1997))T]p state a claim for private nuisance
a plaintiff must establish theeelements: (1) the plaintiff rstiprove an interference with
his use and enjoyment of hisoperty; (2) ‘the invasion of thplaintiff's interest in the
use and enjoyment of the landyst be] substantial, i.e., thiattause[s] the plaintiff to
suffer substantial actual damage;’ and (3) gt]hterference with the protected interest
must not only be substantial, but also beeaspnable, i.e., it must be of such a nature,
duration or amount as tmnstitute unreasonable interference with the use and
enjoyment of the land.’Martinez v. Welk Grp., Inc907 F. Supp. 2d 1123, 1135 (S.D.
Cal. 2012) (quotingan Diego Gas & Electric v. Superior CoutB8 Cal. 4th 893, 938
(1996));see also Carr v. United Statddo. CVF 06-0372 LICR006 WL 3355098, at

*4 (E.D. Cal. Nov. 17, 2006).

In its Motion, Plaintiff generally asseritss undisputed that Defendant interfered
with Plaintiff's use and enjoyemt of its property. Mot. 4. Further, without citing to
the record or any authority, Plaintiff argues “obvious” Defendant’s interference was
substantial and unreasonabledase “[n]o reasonable persepuld simply lay over and
accept $1 million or more of harm to heoperty of her income.” Mot. at 14-15.

The Court cannot conclude Plaintiff hastimg burden of demustrating there is
no genuine dispute of material faBee Stanley v. Novartis Pharm. Codd F. Supp.
3d 987, 994 (C.D. Cal. 2014)The moving party bears theitial burden of identifying
the elements of the claim or defense andience that it believes demonstrates the
absence of an issue of m@défact.”) (citation omitted)see Ryan584 Fed. Appx. At
406 (citingCelotexfor the rule that, “when party oning for summary judgment bears
the burden of proof on an issat trial, the party mustfamatively demonstrate that no

reasonable trier of fact could find otheathfor the moving party”). The only evidence

-13-
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Plaintiff offers in support of its argumeobncerning this claim is Flores’ deposition
testimony. In particular, when askedether she “should have corrected the
misconception that Miss Yacoob had as to theaiot of the flag or red flagging of the
property,” Flores answered yes. Flores Deggd®231:23-232:3. Flores also testified she
should have clearlientified there was no red flag and corrected “the misconception
that that was impacting . . . thaibility to lease the propertyld. at 232:4-8. Plaintiff
also points to Flores’ testimony that, “[a]inse point,” the Fire Department “removed”
the requirement that “an automatic firgisgler system would be required” in the
building because a “plan sheet” showed apgl of “construction of the mezzanindd.
at 222:11-17. This evidenceimsufficient to show Plaintiffs entitled to judgment as a
matter of law on its nuisance claim

Even if this evidencaere sufficient tashow interference with Plaintiff's use and
enjoyment of its property (which the Court does find), Plaintiff has failed to point to
evidence in the recor@r cite any authority) shang that the interference was
substantial and unreasonaliiee W. Coast Home Buildehsg. v. Aventis Cropscience
USA Inc, No. C 04-2225 SI, 200@/L 2612380, at *7 (N.DCal. Aug. 21, 2009%
Accordingly, the Court DENES Plaintiff's Motion ago its nuisance claim.

E. Interference with Contractual Relationships

Plaintiff moves for summary judgmeon its claim forinterference with
contractual relationships. From what the Gaan glean, Plaintiff brings a claim for
intentional, rather thanegligent, interferenceithh contractual relationsSeeMot. at 17—
18. The elements of intentional interferemath contractual relations are “(1) a valid
contract between plaintiff and a third part®) defendant’'s knowledge of this contract;
(3) defendant’s intentional acts designed to induce a breach or disruption of the
contractual relationship; (4) actual breacld@ruption of the relationship; (5) resulting

damage.Crescent Woodworking Co. &ccent Furniture, Ing.No.

2 Further, even if it were undisputed Defendant failed to keep certain records (which, as dismmsseitlia not),
the Court cannot conclude this fact, standing alone,astgp finding that Plaintiff is entitled to summary
judgment on its nuisance claim.
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EDCV0401318DDPPJWX, 2007 WA144965, at *6 (C.DCal. May 7, 2007)see also
Romero v. U.S. Bank, N,ANo. 16-CV-02286-MMC2016 WL 391684, at *5 (N.D.
Cal. July 20, 2016).

The Court finds Plaintiff is not entitled to summary judgment on this claim. In
support of argument, Plaintiff solely citesan email from “Defendant’s officer lan
MacDonald” dated JanuaB7, 2014. Mot. at 18&eeDeclaration of Gabrielle Yacoob
(“Yacoob Decl.”) (Dkt.14-9) Ex. 11 at 48—4%.Plaintiff includes the following quote
from that email in its Motion’lf, following an inspectiorby the Building Division, you
would like to lease the building, the Fire i2etment will suppdrthe leasing provided
that 1) the fire sprinkler/alarm issuentinues to make significant and consistent
progress toward resolution, and that 2) bt fire insurance carrier and the tenant
provide written acknowledgmenf the lack of required smkler/alarm coverage Id.
Plaintiff generally argues “shcactions negatively affectedaiitiff’'s insurance contract
relationship and the freedom to contraith potential Lessees.” Mot at 18.

Assuming (but not deciding) thatZis not immune from liabilityseeOpp’'n at
6—7, the Court cannot conclude Plaintiff mast its initial burden o$howing an absence
of material fact as to thidaim. First, although Plairffiasserts it is undisputed that a
valid contract existed betwedlaintiff and Amy’s Bridal’and Plaintiff and its insurer,
“Farmer’s Insurance,” Mot. at 1Plaintiff does not cite angvidence in support of this
claim.

Second, the Court cannot concluderhis no dispute concerning whether
Defendant had knowledge these contract$d. Plaintiff merely states that — without
guoting or specifically refemg to any particular section of the email — the email from
Macdonald “indicates knowtige of both contractsld. This is insufficient to show
Defendant had knowledge ofetltontracts. Based on the Caindependent review of
the email, it does not appeahie email specifically refe to any contracts between

Plaintiff and a third party.

13 The Court struck this declaration and Plaintiff never refiled it. Nonetheless, the Court will consider th
declaration.
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Third, the Court cannotoniclude this email from MacDonald, standing alone,
shows Defendant engaged in intentional detsigned to induce a breach or disruption
of the contractual relationship.

Fourth, although Plaintiff asserts Deflant’s “actions negatively affected”
Plaintiff's contractual relationships, Plaiffitiails to direct theCourt to any evidence
showing an actual breach or disruption of iislationship with Amy’s Bridal, or with its
insurer. Finally, Plaintiff hasfered no evidence or coherent explanation concerning the
alleged resulting damages.

Based on the foregoing, the Court DENIERintiff's Motion as to this claim.

F. Discriminatory Zoning Laws

Finally, Plaintiff moves for summaijudgment on its fourth claim —
“discriminatory zoning laws against churchésNot. at 20. Plaintiff alleges a violation
of RLUIPA and seemingly also asseatslaim under § 1983 for First Amendment
violations.See idat 21-22. From what the Court cdiscern — though Plaintiff does not
specifically set forth the zoning law at issuéhe “zoning laws” Plaintiff refers to is
Section 17.18 of the City'Blunicipal Code, which estéibhes “use regulations and
development standards for thé&y& commercial districts.”

The Court will first consider whether Paiff is entitled to summary judgment as
to its RLUIPA claim.

1. RLUIPA
a. Legal Standard

RLUIPA has various provisions limitingogernment regulation of land use: (1)
the substantial burden provisio(2) the equal terms provision, (3) the nondiscrimination
provision, and (4) the exclusions and limits provisidee42 U.S.C. § 2000ccentro
Familiar Cristiano Buenas Navas v. City of Yum#&51 F.3d 1163, 1169 & n.24 (9th
Cir. 2011);see also Holy Ghost Revival hstries v. City of Marysville98 F. Supp. 3d
1153, 1170-71 (\WD. Wash. 2015).

¥ n its Motion, Plaintiff refers to this claim as “discrimination on the basis of religion.” Mot. at 20.
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From what the Court can discern, Ptdfrbrings its claim under the first two
provisions.SeeMot. at 4, 24. Accordingly, the Court will address only those provisions.

The first provision “provides that a gavenent land-use regulation ‘that imposes
a substantial burden on the religious exs@f a [person, including a] religious
assembly or institution’ is unlawful ‘unlefise government demonstrates that imposition
of the burden . . . is in furtherance at@mpelling government interest; and is the least
restrictive means of furthering thedmpelling governmental interestltit'l Church of
Foursquare Gospel ity of San Leandrd73 F.3d 1059,d66 (9th Cir. 2011)
(quoting 42 U.S.C. 8§ 2000cc(a)(1)). UndRLUIPA, free exercise includes “any
exercise of religion, whether not compelled by, or centr®, a system of religious
belief.” 42 U.S.C. § 2000cc-5(7)(A). RUILPAher provides that tlhe use, building,
or conversion of real propertyrfthe purpose of religious ex#se shall be considered to
be religious exercise of the person or entipt thses or intends to use the property for
that purpose.” 42 U.S.C. § 2000cc-5(7)(B).

The second RLUIPA land-use provisitprohibits a government from imposing
a land use restriction on a religious asbly ‘on less than equal terms’ with a
nonreligious assemblyCentro Familiar 651 F.3d at 1169 (citing 42 U.S.C.
8§ 2000cc(b)).

b. Ripeness

Before reaching the merits of Plaintiff_UIPA claim, the Court notes there are
factual disputes concerning whether PlairgifRUIPLA claim is evemipe for review —
an issue the parties have failed to addr@éss. Guatay Christian Hewship v. Cty. of
San Diegp670 F.3d 957, 981 (9th Cir. 201Reverge Alsemo v. Cty. of Shadla.
2:12-00361 WBS EFB, 2013 W1934175, at *1 (E.D. Cal. M9, 2013). “Ripeness is
drawn from Article Il limitatons on judicial power anidom prudential reasons for
refusing to exercise jurisdictionGuatay Christian Fellowshj570 F.3d at 980 (citation

and internal quotation marks omitted). “AshluAtrticle 11l ripeness, which is a matter
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of constitutional law, is jurisdictional, whilgp]rudential consideration of ripeness are
discretionary.”Id. (citation omitted).

To determine whether a RLBA claim is ripe, the Ninth Circuit has applied the
Williamson Countyinal decision requirement to RLUIPA clain&ee id(citing
Williamson Cnty. Regiond&lanning Comm. v. Hamdh Bank of Johnson Cijt473 U.S.
172 (1985)). “Thawilliamson Countyinal decision requirement calls for a final
adjudication of the injury at the loclkavel prior to filing federal claim.Davis v. City of
SelmaNo. 1:12-CV-01362-AWI, @13 WL 3354443, at *5 (E.DCal. July 3, 2013).
This requirement “is a ripeness consatemn because it helps the court avoid
entanglement in abstract diges which could be moresly resolved at the local
level.” Id. (citing Guatay Christian FellowshjiG70 F.3d at 977(ee Guatay Christian
Fellowship 670 F.3d at 981 (“[W]e cannot evergbeto determine that the County as
definitively barred the Church from usingetbuilding as it wishes until it has had the
opportunity to evaluate a owpleted application and hasteianined how it will apply its
land use regulations to the Church.”).

Before imposing th&Villiamson Countyinal decision requirement, “the Court
must answer two threshold questionswhgether the Plaintiff experienced any
immediate injury as a result tfe City’s action, and 2) vdther requiring Plaintiff to

pursue additional remedies uld further define Platiff's alleged injuries.”ld.

Here, based on the record, the Court cannot clearly discern what immediate injury

Plaintiff experienced. Nazan the Court discern exactly what government action
Plaintiff contends caused the injury. Pldindeemingly argues its tenant, Breath of the
Spirit Ministries, was forcetb vacate the buildingeeReply at 3 (“[Breath of the Spirit
Ministries’] tenancy was declared illegal Bgfendant as a result of discriminatory
zoning laws[].”). However, Plaintiff points to revidence that supports this assertion. In
passing, Plaintiff quotes from a letter framefendant dated April 10, 2008 that

apparently stated church services or relig assemblies are not permitted in the “CR
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zone.” Mot. at 23? This quotation is unaccompanied &ryy citation to the record. As
such, the Court is unable to make any deieations concerninthis letter, including
whether it is even in evidence. Further, the Court cannot discern from the parties’
briefing whether requing Plaintiff to pursue additionaémedies would further define
Plaintiff's alleged injuries. Bsed on the foregoing, the Cofirtds there are disputes of
material fact concerning bothreshold inquiries.

Even if there were no disputes of facincerning ripeness, the Court concludes
summary judgment is also warranted on this claim fahe reasons set forth below.

c. “Substantial Burden” Provision

To the extent Plaintiff brings a claionder the “substantial bden” provision of
RLUIPA, the Court concludes summary judgmis not warranted. The analysis under
the “substantial burden” provisionrgceeds in two sequential stepisit’| Church, 673
F.3d at 1066. “First, the @intiff must demonstrate that a government action has
Imposed a substantial burden on the plaintiff's religious exerds&'Second, once a
plaintiff has shown a substantial burden, the government must show that its action was
‘the least restrictive means’ of ‘furttjsng] a compelling government intereslid.
(citation omitted).

Plaintiff claims its abilityto carry out its “religias mission” was burdened
because it was allegedly prohibited from negtio, and thus “suppting,” a particular
tenant, Breath of the Spirit MinistrieSeeMot. at 24. Thus, it appears Plaintiff is
arguing that renting to a religious institutiis the activity that was substantially
burdened.

Even if the Court assumes (without decidititat renting to a religious institution

constitutes religious exercise under RIULPAhe Court cannot conclude Plaintiff has

15 According to section 17.18.020 of the Municipal Code “CR zone” is an abbreviationdomti€rcial Recreation
Zone.”

16 One court in this Circuit held “RLUIPA’s statutoryniguage, its legislative history, and relevant case law
establish that commercial endeavors such as that heresatthef property for the construction of market rate
condominiums—even if undertaken by the Conferencedarao fund its religious mission, do not constitute
‘religious exercise’ protected by RLUIPACalifornia-Nevada Annual Conference of the Methodist Church v. City
& Cty. of San Francisgo/4 F. Supp. 3d 1144, 1154 (N.D. Cal. 2014).
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shown “the City’s land use regulation .imposed a substantial burden on its religious
exercise.'Int’'l Church, 673 F.3d at 1066. Théinth Circuit has stated that, “[flor a land
use regulation to impose a substantial burdenust be oppressive to a significantly
great extent.ld. (citation and internal quotation mkg omitted). “A substantial burden
exists where the governmengalthority puts ‘substantigiressure on an adherent to
modify his behavior antb violate his beliefs.”ld. (citation omitted).

Plaintiff fails to clearly point to angvidence showing therwas a substantial
burden on its free exercise. Although Plaintiffisilding at 1624 West Katella Avenue is
the center of this lawsuit, Plaintiff has rwoted anything in the record indicating it was
precluded from carrying out its “religious $sion” or “engag[ing] in, conduct[ing], and
promot[ing] religious . . . activities primariip Orange County, California,” F. Scinto,
Decl. 1 1, at other locations or ways attiean renting to a religious institutioBee San
Jose Christian Coll. v. City of Morgan HilB60 F.3d 1024,a35 (9th Cir. 2004)
(“[W]hile the PUD ordinance may have remdd College unable to provide education
and/or worship at the Property, there issnalence in the record demonstrating that
college was precluding from usinghet sites within the city.”)Yictory Ctr. v. City of
Kelsq No. 3:10-CV-5826-RBL, 212 WL 1133643, at *5 (. Wash. Apr. 4, 2012)
(finding the plaintiff's contentin that there was no other comgiale property in the city
to perform its activities unsupported and unpassve, and rejecting plaintiff's general
assertion the government imposes a subistdsurden on religious exercise when it
restricts an assembly’s ability lease a desired spacef);Int’| Church 673 F.3d at
1067 (finding a substantial burden could exkere there was testimony that “no other
suitable sites exist[ed] in th&ity to house the Church&xpanded operations”). Because
Plaintiff has failed to demonstrate thag@/ernment action has imposed a substantial
burden on the plaintiff's religious exercjghe Court need not consider whether the
government’s action furthers a compelling gowveental interest in the least restrictive

manner possible.
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d. “Equal Terms” Provision
Next, the Court turns to whether Plafihis entitled to summary judgment under
the “equal terms” provision of RLUIPA. Th@ourt concludes summary judgment is not
warranted here. The statutory text o tiequal terms” provision provides: “No
government shall impose or implement a lasd regulation in a manner that treats a
religious assembly or institain on less than equal term#lwa nonreligious assembly
or institution.” 42 U.S.C. § 2000cc(b)(1). &Ninth Circuit has described the elements
of this prohibition as follows: “(1) there raube an imposition or implementation of a
land-use regulation, (2) by a government,dB@)a religious assembly or institution,” (4)
that is “on less than equal terms wétimonreligious assembly or institutiolf©éntro
Familiar, 651 F.3d at 1170-71.
The Court concludes there is a dispute ofemal fact as to whether Plaintiff is a
religious assembly or institutidi During his deposition, Dagl Scinto, testified as
follows:
Q: ... Is the Scinto Fountian a religious organization?
A: I'm not sure how to answer thdtcan tell you what we were. We
are a 509(a)(3) of the Internal Revenue Service Code. ... We
support religious organizations by having activities which are similar
to them or the same and/or giying them money, or donating
services . . ..
Q: Okay. But does #hScinto Foundation halservices, religious
services? A: No.

SeeDeposition of Daniel J. Scinto (“Cscinto Depo.”) (Dkt. 25) at 64:19-65:8.

Particularly in light of this testimony, éhCourt cannot concludbe evidence Plaintiff

17 Although the Ninth Circuit irfCentro Familiardoes not explicitly say so, it has indicated that, under the equal
terms provision of RLUIPA, Plaintiff must be a religious assembly or institufiea.Centro Familiar651 F.3d at
1171 (“[O]nce the religious institution @blishes a prima facie case . . . id);(“It is undisputed that Centro
Familiar is a religious institution . . . .")d. at 1173 (“The burden is not on the church to show a similarly situated
secular assembly . . .."). The Thirdr€iit has clearly stated a plaintiff agsgg a claim under this provision must
show it is a religious assembly or institutidighthouse Inst. for Evangelism, Inc. v. City of Long Brasdl®

F.3d 253, 270 (3d Cir. 2007), as has the Eleventh CismétPrimera Iglesia Bautistdispana of Boca Ratoinc.

v. Broward Cty. 450 F.3d 1295, 1307 (11th Cir. 2006).
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cites concerning its mission is sufficient tgoport a finding that Plaintiff is a religious
institution.SeeF. Scinto Decl. § 1 (“In our Artickeof Incorporation, the Seventeenth
Article, paragraph 7 states the followisgpported mission: ‘The Foundation shall
engage in, conduct, andgonote religious, artistic,ral environmental activities
primarily in Orange County, California.”

Further, the Court concludélaintiff has failed toneet its initial burden of
showing the absence of a dispute of matéaetl as to whethdéhere was “an imposition
or implementation of a land-esegulation” on Plaintiff by the government, and whether
Plaintiff was treated on less than equal terms with a normetigassembly or institution.
See Victory Ctr.2012 WL 1133643, at *6.

2. Free Exercise Clause of the First Amendment

Plaintiff also appears to bring its clafior “discriminatory zoning laws” based on
violations of the Free Exercisdause of the First Amendmei@eeMot. at 21. The First
Amendment, applicable to the states tlyio the Fourteenth Amendment, provides,
“Congress shall make no law respecting d@al@shment of religion, or prohibiting the
free exercise thereof . . . .” U.S. Const., amend. |. However, “the Free Exercise Clause
does not inhibit enforcement of otherwise vabkdulations of general application that
incidentally burden religious conduci&lpha Delta Chi-Delta Chapter v. Regi¥8
F.3d 790, 804 (9th €i2011) (citation and internal quotation marks omitted). A neutral
law of general application “need not bgparted by a compelling government interest
even when ‘the law has the incidenttiket of burdening a particular religious
practice.” Stomans, Inc. v. Wiesmaff4 F.3d 1064, 1075 (9th Cir. 2018¢rt. denied
No. 15-862, 2016 WL 81161 (8. June 28, 2016) (citatiamitted). Such laws need
only survive rational basis review. On the othand, strict scrutiny applies to laws that

are not neutral or not generally applicalbe.

8 The Court notes Plaintiff has not cited to its articlemobrporation; in its Motion, the only evidence Plaintiff
points to concerning its mission, is Francine Scinto’s de@ardt is not clear whether Francine Scinto is directly
guoting the articles of incorporation.
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The Court finds summary judgment is madrranted. Plaintiff has failed to meet
its initial burden of “identifying the elemends the claim . . and evidence that it
believes demonstrates thesahce of material factStanley 11 F. Supp. 3d at 994.
Plaintiff fails to present any coherengament as to how the undisputed facts are
sufficient to establish a claim under thesEiAmendment. Indeed, Plaintiff does not
adequately set forth or discuss the zomagulation it challenges. Moreover, the one
undisputed fact contained the SUF concerning this claim is a legal conclusion that
Plaintiff fails to support wth evidence irthe recordSeeSUF No. 10 (“Defendant
specifically prohibited ‘the free exercisaf religion by unreasabl[y] and illegally
refusing for a Church to be in a commerciahe that allows uses nearly identical to
those of a Church.”)

Based on the record before it, the Caaminot conclude, as a matter of law, the
zoning regulation at issue prohibits the free exercise of reli§iea.Reverge Alsemo
2013 WL 1934175, at *2 (“[faintiffs fail to explainhow the Shasta County Code
section 16.04.150, the basis for the stop ondech plaintiffs argue violated their right
to free exercise, infringes upon or restriggious practices because of their religious
motivation or is selectively applied orly conduct motivatedy religious belief.”).

For the foregoing reasons, the Court DERIPIlaintiff's Motion as to its claim
for “discriminatory zoning laws.”

V. Disposition

For the foregoing reasons, the Court DERIPIaintiff's Motian in its entirety.

Kt 8 Ozt
DAVID O. CARTER

UNITED STATES DISTRICT
JUDGE

Dated: August 3, 2016

¥ The only evidence Plaintiff cites in support of SUF Noislfetter from Defendant to Plaintiff's tenant, April
10, 2008.” This is the same letter discussed above — a letter that does not even appear to be in evidence.
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