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vices Inc et al v. Federal Insurance Company et al Doc

GARY J. VALERIANO (Bar No. 89644)
gjiv@amclaw.com
MARK J. KRONE (Bar No. 219806)
mk@amclaw.com
ANDERSON, McPHARLIN & CONNERS LLP
707 Wilshire Boulevard
Suite 4000
Los Angeles, California 90017-3623
TELEPHONE: (213) 688-0080¢ FACSIMILE: (213) 622-7594

Attorneys for Defendant
FEDERAL INSUR ANCE COMPANY

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFO RNIA, SOUTHERN DIVISION

INSCO INSURANCE SERVICES, Case No. SACV15-01702 DOC (KESx)
INC., a California corporation;

DEVELOPERS SURETY AND ORDER RE
INDEMNITY COMPANY, an lowa | gRbeR ' 0 PROTECTIVE

Corporation ,

Plaintiffs,
VS. FPTC. September 11, 2017

Trial: September 26, 2017
FEDERAL INSURANCE COMPANY,
an Indiana corporation; and DOES 1
through 10,

Defendants.

1. A. PURPOSESAND LIMITATIONS

Discovery in this action is likely to involve production of confidential,

proprietary, or private information for which special protection from public
disclosure and from use for any purposger than prosecuting this litigation may
be warranted. Accordingly, the partiegdigy stipulate to and petition the Court to
enter the following Stipulated Protectivedar. The parties &aowledge that this
Order does not confer hiket protections on all dikisures or responses to

discovery and that the protection it afferidlom public disclosure and use extends

1
STIPULATED PROTECTIVE ORDER

44

Dockets.Justia.q

om


https://dockets.justia.com/docket/california/cacdce/8:2015cv01702/630979/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/8:2015cv01702/630979/44/
https://dockets.justia.com/

© 00 N OO O A W N P

N T e o o e e
N~ o 00~ W N B O

ANDERSON, MCPHARLIN & CONNERS LLP
LAWYERS
707 WILSHIRE BOULEVARD, SUITE 4000
LoS ANGELES, CALIFORNIA 90017-3623

N DD N D N N NN DN B
~N o o ~A W DN PP O O 0

28

1582435.1 05953-041

only to the limited information or itemsdhare entitled toanfidential treatment

under the applicable legal principles. Thetiea further acknowledgeas set forth in

Section 12.3, below, that this Stipulaterbtective Order does not entitle them to

file confidential informatn under seal; Civil Loc&ule 79-5 sets forth the

procedures that must be followed and tlamdards that will be applied when a par

seeks permission from the court to file material under seal.
B. GOOD CAUSE STATEMENT

This action is likely to involve confehtial trade secrets, customer and

pricing lists, employee information, persohrecords, and other valuable research
development, commercial, financial, teoatal and/or proprietary information for
which special protection from public dissure and from use for any purpose othe
than prosecution of this action is warted. Such confidential and proprietary
materials and information consist of, amgoother things, confidential business or
financial information pertaining to commuogally sensitive internal procedures and
corporate governance; commercially sews insurance and surety claims
communications and reserve informatipeysonal and confehtial information
pertaining to persons who are not partie this litigation, such as former
employees’ personnel files and third partiesdject details as well as claims on
insurance and surety bonds; informatiogareling confidential business practices;
privileged and protected information regarding litigation in other lawsuits, as we
other confidential research, developmemtcommercial information (including
information implicating privacy rights of third parties), information otherwise
generally unavailable to the public,which may be privileged or otherwise

protected from disclosure under state or fabistatutes, court rules, case decision

or common law. Accordingly, to expedite the flow of information, to facilitate the

prompt resolution of disputes over confitiahty of discovery materials, to protect

information the parties are or may be entitiedeep confidential, to ensure that the

parties are permitted reasonabécessary uses of such material in preparation fa

2
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and in the conduct of trial, to address th&indling at the end of the litigation, and
to serve the ends of justice, a protective bfdesuch information is justified in this
matter. It is the intent of the parti#tgat information will not be designated as
confidential for tactical reasons anétmothing be so designated without a good
faith belief that it has been maintaineda confidential, non-public manner, and
there is good cause why it should not be pathe public record of this case.

2. DEFINITIONS

2.1 Action: This pending federal lawsuit titl&abkco Insurance Services,

Inc., et al., v. Federal Insurance Company, United States District Court for the
Central District of CaliforniaCase No. SACV15-01702 DOC (KESx).
2.2 Challenging Party: a Party or NBarty that challenges the designation

of information or items under this Order.

2.3 “CONFIDENTIAL” Information orltems: information (regardless of

how it is generated, stored or maintai or tangible things that qualify for
protection under Federal Rubé Civil Procedure 26(c), and as specified above in
the Good Cause Statement.

2.4 Counsel: Outside Counsel of Retand House Counsel (as well as
their support staff).

2.5 Designating Party: a Party or NBarty that designates information ol

items that it produces in disclosarer in responses to discovery as
“CONFIDENTIAL.”

2.6 Disclosure or Discovery Material: all items or information, regardless

of the medium or manner in which it is geaied, stored, or maintained (including
among other things, testimony, transcriptg] gangible things), that are produced pr
generated in disclosws®r responses to discovery in this matter.

2.7 Expert: a person with specializatbwledge or experience in a matter
pertinent to the litigation who has been regaiitoy a Party or its counsel to serve gs

an expert witness or aansultant in this Action.

3
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2.8 House Counsel: attorneys who arglkayees of a party to this Action

or are responsible for the conduct of litigation and negotiationselated thereto,
and their staff. House Counsel does notude Outside Counsel of Record or any
other outside counsel.

2.9 Non-Party: any naturpkrson, partnership, cor@tion, association, or

other legal entity not named adParty to this action.

2.10 Outside Counsel of Record: ateya who are not employees of a party

to this Action but are retained to represenadvise a party to this Action and have
appeared in this Action on behalf of that party or are affiliated with a law firm w
has appeared on behalf of that party, and includes support staff.

2.11 Party: any party toithAction, including all of its officers, directors,
employees, consultants, retained expents, Outside Counsel of Record (and the
support staffs).

2.12 Producing Party: a Party or NBarty that produces Disclosure or

Discovery Material in this Action.

2.13 Professional Vendors: persongntities that provide litigation support

services (e.g., photocopying, videotapitrgnslating, preparing exhibits or
demonstrations, and organizing, storingteirieving data in any form or medium)
and their employees and subcontractors.

2.14 Protected Material: any Discloswor Discovery Material that is
designated as “CORNDENTIAL.”

2.15 Receiving Party: a Party that reesi\Disclosure or Discovery Material

from a Producing Party.
/11
/11
/11
/11
/11
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3. SCOPE

The protections conferred by this@ilation and Order cover not only

Protected Material (as dagd above), but also (1jainformation copied or
extracted from Protected Material) @I copies, excerpts, summaries, or
compilations of Protected Materiah@ (3) any testimonygonversations, or
presentations by Parties or their Courteat might reveal Ptected Material.

Any use of Protected Material at trellall be governed by the orders of the
trial judge. This Order does not govern tlse of Protected Material at trial.
4., DURATION

Even after final disposition of this litegion, the confidentiality obligations

imposed by this Order shall remaindffect until a Designating Party agrees
otherwise in writing or a court order otiagse directs. Final disposition shall be
deemed to be the later of (1) dismissallb€iaims and defenses in this Action, wit
or without prejudice; and (2) finaiglgment herein afteéhe completion and

exhaustion of all appeals, rehearings, nedsatrials, or reviews of this Action,

including the time limits for filing any motits or applications for extension of time

pursuant to applicable law.
5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Carebasignating Material for Protection.

Each Party or Non-Party that designatésrmation or itemgor protection under
this Order must take care to limit anychudesignation to specific material that
gualifies under the appropriate standaiidse Designating Party must designate fg
protection only those parts of materidbcuments, items, or oral or written
communications that qualify so that otlp®rtions of the material, documents,
items, or communications for which protection is not warranted are not swept

unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinizedgignations are prohibited. Designation$

that are shown to be clearly unjustifiedtibat have been rda for an improper

)
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purpose (e.g., through a finding of thauct of a purpose unnecessarily to encumber

the case development process or tpase unnecessary expenses and burdens o
other parties) may expose thesignating Party to sanctions.

If it comes to a Designating Rg's attention that information or items that it
designated for protection do not qualify fotection, that Designating Party must
promptly notify all other Parties that itwathdrawing the inapplicable designation,

5.2 Manner and Timing of Designatioisxcept as otherwise provided in

this Order (see, e.g., secgmaragraph of section 5.2(a) below), or as otherwise
stipulated or ordered, Disclosure or Dugery Material that qualifies for protection
under this Order must be clearly so desigddiefore the material is disclosed or
produced.

Designation in conformity with this Order requires:

(@) for information in documentafgrm (e.g., paper or electronic
documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Ratfix at a minimum, the legend
“CONFIDENTIAL” (hereinafter “CONFIDENIAL legend”), to each page that
contains protected material. If only a portmmportions of the material on a page
gualifies for protection, the Producing Paatgo must clearly ientify the protected
portion(s) (e.g., by making appropgeanmarkings in the margins).

A Party or Non-Party that makes origlrdocuments available for inspection
need not designate them for protectionlwaiter the inspecting Party has indicated
which documents it would like copiedéproduced. During the inspection and
before the designation, all dfe material made avalike for inspection shall be
deemed “CONFIDENTIAL."After the inspecting Party has identified the
documents it wants copied and produdid,Producing Party must determine whig
documents, or portions thereof, qualify for protection under this Order. Then, b
producing the specified documeritse Producing Party must affix the

“CONFIDENTIAL legend” to eah page that contains Protected Material. If only

6
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portion or portions of the material on ageaqualifies for protection, the Producing
Party also must clearly identify the peoted portion(s) (e.g., by making appropria
markings in the margins). A party mmark the entirety of a document as
“CONFIDENTIAL,” rather than individual parts, where the burden of designatin
only certain parts outweighs the benefit.

(b) for testimony given in depositions that the Designating Party identif
the Disclosure or Discovery Materiah the record, beforthe close of the
deposition all protected testimony.

(c) for information produced in sonierm other than documentary and fo
any other tangible items, that the Producing Party affix in a prominent place on
exterior of the container or containersahich the information is stored the legend
“CONFIDENTIAL.” If only a portion or potions of the information warrants
protection, the Producing Party, to the extgracticable, shall identify the protecte
portion(s).

5.3 Inadvertent Failures to Designdtdgimely corrected, an inadvertent

failure to designate qualified informati or items does not, standing alone, waive

the Designating Party’s right to secure pation under this Order for such materigl.

Upon timely correction of a designationetReceiving Party must make reasonable

efforts to assure that the material is tegkih accordance witlhe provisions of this
Order.
6. CHALLENGING CONFIDENTI ALITY DESIGNATIONS

6.1 Timing of Challenges. Any Pgror Non-Partymay challenge a

designation of confidentiality at any tintleat is consistent with the Court’s
Scheduling Order.
6.2 Meet and Confer. The Challenging Party shall initiate the dispute

resolution process under tal Rule 37.1 et seq.
6.3 The burden of persuasion in anglsghallenge proceeding shall be o

the Designating Party. Frivolous challesgand those made for an improper

7
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purpose (e.g., to harass or impose unrssrgsexpenses and burdens on other
parties) may expose the ChallengingtP#o sanctions. Unless the Designating
Party has waived or withdrawn the col@ntiality designation, all parties shall
continue to afford the maial in question the level of protection to which it is
entitled under the Producing Party’ssdgation until the Court rules on the
challenge.

1. ACCESS TO AND USE OFPROTECTED MATERIAL

7.1 Basic Principles. A Receiving Pamay use Protected Material that is

disclosed or produced by another Part{ppra Non-Party in connection with this

Action only for prosecuting, defending, atempting to settle this Action. Such

Protected Material may be disclosed aiwyhe categories of persons and under the

conditions described iniOrder. When the Action has been terminated, a
Receiving Party must comply with tipeovisions of section 13 below (FINAL
DISPOSITION).

Protected Material must be storawlanaintained by a Receiving Party at a
location and in a secure manner that ersstirat access is limited to the persons
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL Information or Items. Unless

otherwise ordered by the court or permitted in writing by the Designating Party
Receiving Party may disclose amyormation or item designated
“CONFIDENTIAL” only to:

(@) the Receiving Party’s Outside Counsel of Record in this Action, as

as employees of said Outside CounsdRetord to whom it is reasonably necessary

to disclose the information for this Action;
(b) the officers, directors, and empéms (including House Counsel) of th
Receiving Party to whom disclosureréasonably necessary for this Action;
/11
/11

8
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(c) Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably necessamtiiis Action and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff;

()  professional jury or trial comdtants, mock jurors, and Professional
Vendors to whom disclosure is reasonaldgessary for this Action and who have
signed the “Acknowledgment and Agraent to Be Bound” (Exhibit A);

(g) the author or recipient of a douent containing the information or a
custodian or other person who othemsvmssessed or knew the information;

(h)  during their depositions, withessaggd attorneys for witnesses, in the

Action to whom disclosure is reasonablcessary provided: (1) the deposing party

requests that the witness sign the form atdds Exhibit 1 hereto; and (2) they wi
not be permitted to keep any comdidial information unless they sign the
“Acknowledgment and Agreement to Beund” (Exhibit A), unless otherwise
agreed by the Designating Party or orddog the court. Pages of transcribed
deposition testimony or exhibits to depamiis that reveal Protected Material may
be separately bound by the corgporter and may not besgiosed to anyone excef
as permitted under this Stipwéd Protective Order; and
() any mediator or settlement afér, and their supporting personnel,
mutually agreed upon by any of the fies engaged in settleent discussions.
8. PROTECTED MATERIAL SU BPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

If a Party is served with a subpoenaaarourt order issued in other litigation

that compels disclosure of any infornaatior items designated in this Action as
“CONFIDENTIAL,” that Party must:
(@) promptly notify in writing the D&gnating Party. Such notification

shall include a copy of theubpoena or court order;

9
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(b)  promptly notify in writing the pdly who caused the subpoena or orde
to issue in the other litigation that someall of the material covered by the
subpoena or order is subject to this Rette Order. Such notification shall include
a copy of this Stipulated Protective Order; and

(c) cooperatavith respecto all reasonable procedures sought to be
pursued by the Designating Party whosetéuied Material may be affected.

If the Designating Party timely seeks a pative order, the Party served witl
the subpoena or court order shall naiduce any information designated in this
action as “CONFIDENTIAL” before a dataination by the court from which the
subpoena or order issyathless the Party has obtained the Designating Party’s
permission. The Designating Party shahbthe burden and expense of seeking
protection in that court of its confidentimaterial and nothing in these provisions
should be construed as authorizing oreemaging a Receiving Party in this Action
to disobey a lawful dective from another court.

9. A NON-PARTY’'S PROTECTED MA TERIAL SOUGHT TO BE

PRODUCED IN THIS LITIGATION

(@) The terms of this Order are #ipable to information produced by a
Non-Party in this Action and designatasl “CONFIDENTIAL.” Such information

produced by Non-Parties in connectioithvithis litigation is protected by the

remedies and relief provided by this Ordgothing in these provisions should be
construed as prohibiting a Non-Paftym seeking additional protections.

(b) Inthe event that a Party is read, by a valid discovery request, to
produce a Non-Party’s confidential infortiman in its possession, and the Party is
subject to an agreement with therNParty not to produce the Non-Party’s
confidential information, then the Party shall:

(1) promptly notify in writing the Reqeéing Party and the Non-Party tha
some or all of the information requesisdubject to a confidentiality agreement

with a Non-Party;

STIPULATED PROTECTIVE ORDER
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(2) promptly provide the Non-Party with a copy of the Stipulated
Protective Order in this Action, the relexaliscovery requesi(sand a reasonably
specific description of the information requested; and

(3) make the information requestadailable for inspection by the Non-
Party, if requested.

(c) If the Non-Party fails to seek agpective order from this court within 14

days of receiving the notice and accomypag information, the Receiving Party

may produce the Non-Party’s confidential information responsive to the discovery

request. If the Non-Party timely seeks atpctive order, the Receiving Party shall
not produce any information in its possession or control that is subject to the
confidentiality agreement with the Non+Babefore a determination by the court.
Absent a court order to the contrattye Non-Party shall bear the burden and
expense of seeking protection in th@urt of its Protected Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclose

Protected Material to any person or iryaircumstance not authorized under this
Stipulated Protective Order, the RecegyParty must immediately (a) notify in
writing the Designating Party of the unauthorizistclosures, (b) use its best effort
to retrieve all unauthorized copies of ftected Material, (c) inform the person
persons to whom unauthorizdiclosures were made df éhe terms of this Order,
and (d) request such person or perdorexecute the “Acknowledgment and
Agreement to Be Bound” that is attached hereto as Exhibit A.
11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives nottoeReceiving Parties that certain

inadvertently produced material is subjecatolaim of privilege or other protection
the obligations of the Receng Parties are those set foih Federal Rule of Civil

Procedure 26(b)(5)(B). This provision istmatended to modify whatever procedur

STIPULATED PROTECTIVE ORDER
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may be established in an e-discovergeasrthat provides for production without

prior privilege review. Pursuant to FedeRaile of Evidence 502(d) and (e), insofa

=S

as the parties reach an agreement on the effect of disclosure of a communication ¢

information covered by thdtarney-client privilege owork product protection, the

parties may incorporate their agreemerthim stipulated protective order submitted

to the court.
12. MISCELLANEQOUS

12.1 Right to Further Relief. Nothing in this Order abridges the right of gny

person to seek its modification by the Court in the future.

12.2 Right to Assert Other Objections. By stipulating to the entry of this
Protective Order no Party waives any righitherwise would have to object to
disclosing or producing any informationitgm on any ground not addressed in th
Stipulated Protective Order. Similarly, Rarty waives any right to object on any
ground to use in evidence aify of the material covedldoy this Protective Order.

12.3 Filing Protected Material. A Pathat seeks to file under seal any
Protected Material must cotypwith Civil Local Rule 795. Protected Material may
only be filed under seal pursuant to a ¢auder authorizing the sealing of the
specific Protected Material at issue. If ati?a request to file Protected Material
under seal is denied by the court, themfeceiving Party may file the information
in the public record and will use besforts to limit production or filing of
Protected Material, unless otherwisistructed by the court.

13. EINAL DISPOSITION

After the final disposition of this Action, as defined in paragraph 4, within

days of a written request by the Designafagty, each Receiving Party must retu
all Protected Material to the Producing Party or destroy such material. As used
this subdivision, “all Protected Materialicludes all copies, abstracts, compilatior
summaries, and any other format reprodgar capturing any of the Protected

Material. Whether the Protected Materiatesurned or destroyed, the Receiving

STIPULATED PROTECTIVE ORDER
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Party must submit a written certificationttee Producing Party (and, if not the san|
person or entity, to the Designating Party)ty 60 day deadline that (1) identifies
(by category, where approptied all the Protected Material that was returned or
destroyed and (2)affirms that the Receg/Party has not retained any copies,
abstracts, compilations, summaries or ather format reproducing or capturing ar
of the Protected Material. Notwithstanditigs provision, Counsel are entitled to
retain an archival copy of all pleadingsotion papers, trial, deposition, and hearir
transcripts, legal memorandaorrespondence, depositiand trial exhibits, expert
reports, attorney work product, and consultant and expert work product, even i
materials contain Protected Material. Asych archival copies that contain or
constitute Protected Material remain subjediis Protective Order as set forth in
Section 4 (DURATION).

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il

Il
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14.  Any violation of this Order mdye punished by any and all appropria
measures including, without limitatioogntempt proceedings and/or monetary
sanctions.

IT1S SO STIPULATED, THRQWGH COUNSEL OF RECORD.
DATED: February 28, 2017 KILPARICK TOWNSEND& STOCKTON, LLP

By: /s/ Heather W. Habes

Mary Craig Calkins

Daniel H. Rylaarsdam

Heather W. Habes
Attorneys for Attorneys for Plaintiffs INSCO
INSURANCE SERVICES, INC. and
DEVELOPERS SURETY AND INDEMNITY
COMPANY

DATED: February 28 , 2017 ANDESON, McPHARLIN & CONNERS LLP

By: /s/ Mark J. Krone
GaryJ.Valeriano
Mark J. Krone
Attorneys for FEDERAL INSURANCE
COMPANY

Pursuant to Local Rule 5-4.3.4(a)(2)(ihdreby attest, under penatifperjury, that
Heather W. Habes concurs ingfiling’s content and has thorized me to file this
document.

/sl Mark J. Krone

FOR GOOD CAUSE SHOWN, IT IS SO ORDERED.

DATED: March 01, 2017 Karen E. Scott
United States Magistrate Judge

STIPULATED PROTECTIVE ORDER
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EXHIBIT A
ACKNOWLEDGMENT AND AGR EEMENT TO BE BOUND

l, [print or type full name], of

[print or tfydkaddress], dclare under penalty

of perjury that | have read in its ey and understand the Stipulated Protective
Order that was issued by the United Statedri@t Court for the Central District of
California on [date] in the case lfsco Insurance Services, Inc., et al., v. Federal
Insurance Company, United States District Court for the Central District Of
California, Case No. SACV15-01702 DOC (KBS | agree to comply with and to
be bound by all the terms of this Stipela@tProtective Order and | understand and
acknowledge that failure to so complyutth expose me to sanctions and punishm
in the nature of contempt. | solemnly prigmthat | will not disclose in any mannel
any information or item that is subjectttos Stipulated Protective Order to any
person or entity except in strict compice with the provisions of this Order.

| further agree to submit to the jurisdiction of the United States District Cqg
for the Central District of California for the purpose of enforcing the terms of thi

Stipulated Protective Order, even if such enforcement proceedings occur after

termination of this action. | herelappoint [print
or type full name] of [print or type
full address and telephone numlees my California agent for service of process |

connection with this action or any prodaggs related to enforcement of this
Stipulated Protective Order.
Date:

City and State where sworn and signed:

Printed name:

Signature:

STIPULATED PROTECTIVE ORDER
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