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l. INTRODUCTION

On November 25, 2015, plaintiff Stevel@b filed a putative class action against
defendant United Technologies @oration (“UTC") in this Court.Dkt. 1. On February
12, 2016, defendant UTC filednaotion to dismiss plaintiff€omplaint. Dkt. 19. On
February 18, 2016, both parties agreed, tindieu of responding to the UTC’s motion,
Oddo would file an amended complaint purduarRule 15. Dkt24. On March 7,
2016, Oddo and additional plaintiffs RageReardon, Anthony LaSala, Linda Lamm,
Keith Kimball, Norman Klinge, and DaGallagher, filed th operative amended
complaint against UTC, and added defertdaArcoaire Air @nditioning and Heating
(“Arcoaire”), Carrier Corpaation (“Carrier”), Bryant Hating and Cooling Systems
(“Bryant”), Comfortmaker Air Conditiomg and Heating (“Comfortmaker”), and
International Comfort Products, K (“ICP”). Dkt. 27 (“AC"). In brief, plaintiffs allege
injury arising from manufacturing defectsheating, ventilationand air conditioning
units (“HVAC units”) manufactwed by ICP, which purportediyauses a sludge or tar to
form in the system, making it likely that thB/AC units will fail at some point in the
future. Id. 19 1-2.

Plaintiffs assert the following claims in the operative complaint: (1) violations of
the Magnuson-Moss Warranty Act (“MMWA"{2) negligent misrepresentation;
(3) unjust enrichment; (4) breach of cadr of warranty; (5) fraudulent concealment;
(6) violations of California’s unfair congpition law (“UCL"), Cal Bus. & Prof. Code
88 17200 et seq.; (7) falsachmisleading advertising, Cdus. & Prof. Code 88 17500
et seq.; (8) violations of the CalifoenConsumer Legal Remedies Act (“CLRA");
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(9) breach of express warranty, Cal. C&@vnde § 2313; (10) violations of the Song-
Beverly Act; (11) violation of the Arizon@onsumer Fraud Act (“ACFA”); (12) breach
of implied warranty, Ariz. RevStat. 8 47-2314; (13) violations of the Florida Deceptive
and Unfair Trade Practices Act (‘DUPTA”); (18)each of express warranty, Fla. Stat.
8 672.313; (15) breach of implied warraf merchantability, Fla. Stat. § 672.314;

(16) violations of the Georgia Uniforideceptive Trade Practicést (“‘GA UDTPA”);

(17) violations of the Georgia Fair BusgsePractices Act (“GFBPA™); (18) breach of
express warranty, O.C.G.A.11-2-313; (19) breach of implied warranty of
merchantability, O.C.G.A. § 11-2-314; (20) \atbns of Indiana Deceptive Consumer
Sales Act (“IDCSA”); (21) breach of exmgwarranty, Ind. Coda&nn. § 26-1-2-313;

(22) breach of implied warranty of merchantability, Ind. Céda. § 26-1-2-314;

(23) violations of the Maryland Consuntrotection Act (“Maryland CPA"); (24) breach
of express warranty, Md. @o Code 8§ 2-313; (25) breaohimplied warranty of
merchantability, Md. Com. Code § 2-314; (26)lations of Mesouri Merchandising
Practices Act (“MMPA"); (27)reach of express warraniyip. Rev. Stat. § 400.2-313;
and (28) breach of implied warrantylp. Rev. Stat. § 400.2-314.

On May 9, 2016, defendants filed the argtmotion to dismiss plaintiffs’ AC.
Dkt. 40 (“MTD”). Plaintiffs filed an oppason on June 10, 2016, dk&3 (“Opp’'n”), and
defendants filed a reply on Jugé, 2016, dkt. 44 (“Reply”).

Having carefully considered the parti@sguments, the Court finds and concludes
as follows.

.  BACKGROUND

Plaintiffs allege the following factdUTC manufactures andistributes heating
ventilation and air conditioning (“HVAC”) systentisrough its subsidiafyCP. AC | 56.
ICP is a wholly owned subsidiary of UT@a& manufactures HVAC brands including, but
not limited to, Carrier, Bryant, Apaire, Comfortmaker, and Héilld.  57.

! Defendants assert that CarriCorporation is the propdefendant in this action
because UTC, Carrier’s parent entity, dnesmanufacture HVAC units and Arcoaire,
Bryant, Comfortmaker, and ICP do business asi€ta MTD at 3 n.1. As a result, both
parties refer to defendants as “CarriereeSpp’'n at 1 & n.1. Accordingly, the Court
likewise refers to defendantsllectively as “Carrier.”
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Plaintiffs seek to recover damages thiatse from an alleged manufacturing defect
in their HVAC systems that has caused wideag failures of Thermal Expansion Valves
(“TXVs”) used in the units._Id. § 1. EhTXV “is a precision valve that controls the
expansion of refrigerant central to the coglprocess.” Id. Plaintiffs allege that

[tihe defect arises from a chemicastinhibitor added to the manufacturing
process . . . which was incpatible with the refrigeant and lubricating oll
used in the HVAC systems. The rughibitor reacts with the refrigerant
and/or oil and causes a tar or sludgéoton when the systems are put into
service. This sticky substance tharculates through the system, and builds
up layers of deposits on the inside of 8dystem. . .. [Tgtar can cause the
TXV to become stuck, rendering the system inoperable.

Id. Plaintiffs further aver that Carrier waware of the defees early as 2013, but
continued to sell affected unitsnabated.” Id. § 4. Carriexdmitted the agtence of the
manufacturing defect in dealer service bulletins (“DSBs”) in 2014, but did not pull the
affected systems from the shelves of distributdds. Plaintiffs allege that Carrier did not
distribute the DSBs publicly, therefore congrmand contractors were not made aware
of the defect._ld.

Carrier's HVAC systems are sold withien-year limited parts warranty if the
consumer registers the units, otherwise timetéid warranty lasts fivgears. _Id. § 30.

According to plaintiffs, Carrier’s “purpted solution for the manufacturing defect
under their warranty program dogot cure the defect.” Id. 9 19. Carrier initially
provided replacement TXVs and a labor é@refl $400 between July 2014 and October
2014. 1d. 1 20. On October 23, 2014, pifis allege that Carrier adopted a new
approach by providing to contractors a névemical, A/C Re-New, that was supposed to
break apart the sludge in systs. 1d. A/C Re-New was provided at no cost and in
conjunction with a $195 labor credit. Id. Piifs contend, however, that both of these
courses of action fail to completely retiyethe defect—the existence of chemical
impurities in the HVAC system._Id. 1 22—-28loreover, plaintiffs assert that “A/C Re-
New merely adds more contamination” and that “[tlhe long-terneffects of this so-called
fix are, at best, unknown. 1§ 23, 25. Plaintiffs avehat “the injection of A/C Re-
New itself may shorten the lifespan of the g@uouent or cause other issues in the future,
after the warranty has expiradhile the original contamination still remains in the
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system.” Id. § 25. One of Carrier's DSB even warns that a second injection of A/C Re-
New “could have negative long teigystem effects.”_Id. { 26.

According to plaintiffs, an adequatemedy would have included “flushing the
contaminated refrigerant and oil from tkystems, replacing filters, and replacing TXV
valves.” Id. 1 27. HoweveCarrier is allegedly refing to provide non-defective
replacements and/or fully compensate consarard contractors. Id. § 32. Plaintiffs
aver that Carrier’s inadeqigawarranty program shiftselcosts associated with the
manufacturing defect onto consumers and contractiar.  27. Plaintiffs further assert
that limitations on their warranties are unanosable because the defective HVAC units
fail within weeks or months of theirstallation and because customers “unknowingly
agreed to a grossly one-sided, warramggitract of adhesion, which they had no
opportunity to negotiate.” 1d. T 32.

Plaintiffs allege that Oddo, a residerftCalifornia, purchsed a new Arcoaire-
branded HVAC system in May 2015. Id. § 38laintiffs aver that, “[p]rior to his
purchase, Oddo extensively reviewed Arcdaiveebsite and markeg materials . . . .
The materials that Oddo reviewed advertidet Arcoaire sysims are “ BUILT TO
LAST” and that the system he purchased Viagh efficiency” and capable of up to a 16
Seasonal Energy Efficiency Ratio (“SEER?”).. INone of those materials disclosed the
existence of a manufacturingfdet. If they had, Oddo would not have purchased the
system._ld. In addition, Oddo was unawaf€arrier's DSBs at the time of his
purchase._Id. In August 2015, Oddo’s systaied as a result of a “sticking TXV,” and
per the manufacturer’'s recommendation, Oddd his HVAC unit injected with A/C Re-
New. Id. § 37. Oddo claims that, due te thanufacturing defeat his HVAC system,
his energy bills have increased andhlas incurred out-of-pocket expenses for the
injection of A/C Re-New._Id On September 8, 2015d@o—through his counsel—sent
a certified letter “to Warranty Claims, P.Box 4808, Syracuse, NY 13221, stating that,
‘UTC and/or its subsidiaries have faileddomply with the terms of their express
warranties by failing to replacedldefective systems and/or gooment parts.”_Id. T 38.
In the letter, which is attached to the mdeze complaint, Oddo stated that UTC has
violated the California Consumer Ledgamedies Act, the Mpnusson-Moss Warranty
Act, and other state statutory and comrtes. Dkt. 27-1 (Oddo Letter”). Oddo
demanded, inter alia, that UT{]eplace the defective HVAGystems, or all such parts
(including refrigerant and oills are necessary to fulgmove all contaminants” and
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“[clompensate Claimant and all purchasansl contractors who incurred costs and/or
labor to repair defective systems.” Id.

Reardon, a resident of Arizona, puaskd a new home in October 2013 which
came with two brand-new CarrietVAC systems included. I1d] 39. Plaintiffs allege
that Reardon received product informatfoom her home builder regarding the HVAC
systems indicating that they were capaiflep to 16 SEER. Id. However, this
information did not disclose the existenaf the manufacturing defect. Had the
information disclosed a defect, plaintiffs avleat Reardon would have insisted that her
home builder provide a non-defective system. Id. In addition, Reardon was unaware of
Carrier's DSBs at the time of her purchadd. Soon after Reardon began using the
systems in April 2015, she allegedly notig¢kdt one of the systems was blowing hot air
and contacted an authorized contractor. Id. 1 40. On May 1, 2015, the contractor
replaced the TXV, pumped out the refrigerandtjed new refrigerant, and then installed a
new filter so that there would not be anydss contamination.” Id. Although the parts
were provided under the warranty, the lalvais not, such that Reardon allegedly paid
$885 “for the diagnostic visit and laborsts to fix her Carrier system.”_Id.

LaSala, a resident of Florida, purchaseaew Carrier HVAQnit in April 2014.
Id. 1 41. LaSala received product infation along with his new system, which
advertised that his unit was capable of up tapfo 15 SEER. Id. Plaintiffs asserts that
LaSala was unaware of Carrier's DSBs at the tifngurchase and the product
information he received failed disclose the existence aimanufacturing defect. Id.
LaSala would not have had the unit purchased andladsthe HVAC unit had the
product information disclosed the existenca@hanufacturing defect. Id. In the spring
of 2015, plaintiff LaSala’s HXC system was allegedly not@og, so he contacted the
contractor that had installed the unit, wherthnjected the unit ith A/C Re-New. _Id.
1 42. The contractor did not charge pldiritaSala for the additive or the labor, but he
informed LaSala that the A/C-Rew was “just a bandaid.”_Id.

Lamm, a resident of Georgia, purché$&o new Bryant HVAC systems costing
approximately $10,000 total March 2015._Id. 1 43. Prior to purchase, Lamm reviewed
Bryant’s website, which stated that cangers who purchased the same model would
“enjoy reliable, whole-home cafort” and that the modevas “designed to operate
consistently and quietly with SEER ratings of 15 or higher.” 1d. The Certificate of
Product Ratings for Lamm’s system states ihiads a 16 SEER. |Id. Neither the Bryant
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website nor the Certificate of Product Ratings disclosed the ecéstéra defect. Id.
Plaintiffs allege that Lamm would not haparchased her HVAC units if that material
had disclosed a defect. Id. In additionmim was unaware of Carris DSBs at the time
of her purchase. Id. In June 2015, Lamduosvnstairs system allegedly completely shut
down. Id. 1 44. On June 25, 2015, athatized contractor dispatched a service
technician to her home, whop@rted injecting A/C Re-New as part of Bryant protocol.
Id. Concerned about therlg term effects of A/C Re-é\lv, Lamm contacted Bryant
customer service on July 8, 2015, who told that they did not know what the long term
effects of A/IC Re-New would beld. Nonetheless, A/Re-New was added to Lamm’s
system._ld.

Kimball, a resident oMaryland, purchased andstalled a new Bryant HVAC
system on March 2013. Id. 1 45. Plaintdfege that, prior to Kimball’'s purchase,
Kimball reviewed Bryant brochures that fezeived from his installer and reviewed
Bryant’s website._Id. The system he purdthwas advertised as being capable of up to
22 SEER._Id. None of the Bryant documethtclosed the existence of a manufacturing
defect. _Id. If they had, Kimball would not\yepurchased the system. Id. In addition,
Kimball was unaware of Carrier's DSBs agéttime of his purchasdd. In May 2015,
Kimball's system allegedly failetb blow cool air._Id. § 46. An authorized contractor
advised that repair “would entail installatioha new valve, draining of old refrigerant,
adding new refrigerant and a purging of the eystith nitrate to clear all contaminants,
costing Kimball $900.”_Id. Unwilling to icur such out-of-pocket-expenses, Kimball
contacted another technician, who chdrgam $411 to install a new TXV and filter
dryer. Id. Kimball has noticed that his systs performance is slowly declining. Id.

Klinge, a resident of Missouri, purchass@omfortmaker HVAGystem in April
2015. Id. 1 47. Prior to purchase, plaintdfiege that Klinge reviewed the system’s
product efficiency and capacity informatiord. Klinge’'s systenwas advertised as
being capable of 13 SEER which is alsoeslah the product specifications booklet he
received at the time of purchaskl. None of these matersatlisclosed the existence of a
manufacturing defect. Id. If they had, Klingeuld not have purchased his system. Id.
In addition, Klinge was unawea of Carrier's DSBs at ¢éhtime of the purchase and
installation of his system. Id. In the summoé2015, Klinge’s noticed that his system
was not working properly. Id. 1 48. Klinge called the authorized installer, who
recommended adding approximately four ourafegfrigerant, but this did not solve the

problem. _Id. Klinge called another servteghnician, who diagnosed the problem as a
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“sticking TXV.” Id. In September 2015, adhnician replaced the TXV, which Klinge
purchased. Id. However, the system allegedhtinued to fail, such that the service
technician injected it with A/C Re-New. .IKlinge has incurred approximately $433 in
out-of-pocket expenses, and avérat even after the systemas injected with A/C Re-
New, it has failed to operate properly. Idlinge contacted Comfortmaker’s customer
service but was told that they would notatoything about this problem and would not
reimburse him for his outfgpocket expenses. Id.

Gallagher, a resident of Indiana, puashd a new Bryant HVAC system in May
2014. 1d. 1 49. Gallagher reviewed Bryantisbsite and marketing materials prior to
purchase. Gallagher’s systemsnadvertised as being capabfaup to 16 SEER but at
installation it was specified as 13 SEER beeaof a lack of certain equipment on the
existing furnace/air handler. Id. Nonetbé documents disclosed the existence of a
manufacturing defect. If they had, Gallagher would not have purchased the unit. Id.
addition, Gallagher was unawaseCarrier's DSBs at the time of his purchase.
Gallagher’s unit allegedligad two system failures within @ays of being turned on._Id.
1 50. On the first failure, the indoor cazted up and the servicectenician replaced the

TXV. Four hours later, the sanfalure occurred._Id. In response, the service technician

replaced the TXV and the indoor coll.. Iallagher contacted Bryant by phone on

August 26, 2014, but Bryant allegedly did not reveal the ongoing TXV problem. Id. In

early May 2015, Gallagher’s sgsh allegedly stopped worlg, and it was serviced and
injected with A/C Re-NMw. 1d.

lll.  LEGAL STANDARD

A motion pursuant to Federal Rule@ilvil Procedure 12(b)(6) tests the legal
sufficiency of the claims asded in a complaint. Undehis Rule, a district court
properly dismisses a claim if “there is a ‘laaka cognizable legal theory or the absence
of sufficient facts alleged under a cognizlagal theory.” Conservation Force v.
Salazar, 646 F.3d 1240, 1242 (9th Cir. 2011ptopg Balisteri v. Pacifica Police Dep't,
901 F.2d 696, 699 (9th Cir. 1988)). “Whdecomplaint attacked by a Rule 12(b)(6)
motion to dismiss does not need detailedualcallegations, a plaintiff's obligation to
provide the ‘grounds’ of his ‘entitlemetd relief’ requires more than labels and
conclusions, and a formulaic recitation of #lements of a cause of action will not do.”
Bell Atlantic Corp. v. Tworbly, 550 U.S. 544, 555 (2007) (internal citations omitted).
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“Factual allegations must be enough to raisglat to relief above the speculative level.”
Id. (internal citations omitted).

In considering a motion pursuant to Ru&b)(6), a court must accept as true all
material allegations in the owlaint, as well as all reasdsia inferences to be drawn
from them. Pareto v. FDIC, 139 F.3d 696, §9th Cir. 1998). The complaint must be
read in the light most favorable to thenmoving party._Sprewell v. Golden State
Warriors, 266 F.3d 979, 988 (9th Cir. 2001). wéwer, “a court condering a motion to
dismiss can choose to begin by identifyinggalings that, becausesthare no more than
conclusions, are not entitled to the assuarptf truth. While lgal conclusions can
provide the framework of a complaint, they must be supported by factual allegations.”
Ashcroft v. Igbal, 556 U.S. 662, 679 (200%edVioss v. United Stat&ecret Service,
572 F.3d 962, 969 (9th Cir. 2009) (“[F]or a cdaipt to survive a motion to dismiss, the
non-conclusory ‘factual content,” and reasonaierences from thatontent, must be
plausibly suggestive of aaim entitling the plaintiff taelief.”). Ultimately,
“[d]etermining whether a complaint stateplausible claim for relief will . . . be a
context-specific task that requires the revieyweourt to draw on its judicial experience
and common sense.” 1dh&56 U.S. at 679.

Unless a court converts a Rule 1260 motion into a motion for summary
judgment, a court cannot consideaterial outside of the aaplaint (e.g., facts presented
in briefs, affidavits, or discovery materialdh re American Cont’l Corp./Lincoln Sav. &
Loan Sec. Litig., 102 F.3d 1524, 1537 (9th.@096), rev'd on other grounds sub nom
Lexecon, Inc. v. Milberg Weiss BershBlgnes & Lerach, 523 U.26 (1998). A court
may, however, consider exhibits submitted vathalleged in the complaint and matters
that may be judicially noticed pursuant tadeeal Rule of Evidenc201. In re Silicon
Graphics Inc. Sec. Litig., 183 F.3d 970, 986 (Gth 1999); Lee v. City of Los Angeles,
250 F.3d 668, 689 (9th Cir. 2001).

As a general rule, leave to amend a clamp which has been dismissed should be
freely granted. Fed. R. Cif2. 15(a). However, leave to and may be denied when “the
court determines that the allegation of otta@ts consistent with the challenged pleading
could not possibly cure the deficiency.” 8eiber Distrib. Co. v. Serv-Well Furniture
Co., 806 F.2d 1393, 1401 (9th Cir. 1986); sepdz v. Smith, 203 F.3d 1122, 1127 (9th
Cir. 2000).
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IV. DISCUSSION
A. Plaintiffs’ Warranty Claims

In the AC, plaintiffs bring fifteen l@ach of warranty claims against Carrier:
(1) violations of the Magnuson-Moss Warnaitct (“MMWA”); (2) breach of contract
of warranty; (3) breach of express warraritg). Com. Code § 2313; (4) violations of the
Song-Beverly Act; (5) breach of implied wantg, Ariz. Rev. Stat. 8 47-2314; (6) breach
of express warranty, Fla. Stat. 8 6¥713; (7) breach of implied warranty of
merchantability, Fla. Stat. § 672.314; (8) breatkxpress warranty).C.G.A. § 11-2-
313; (9) breach of implied warranty oferchantability, O.C.G.A. § 11-2-314; (10)
breach of express warrantpd. Code Ann. 8 26-1-213; (11) breach of implied
warranty of merchantability, th Code Ann. 8§ 26-1-2-31412) breach of express
warranty, Md. Com. Code &313; (13) breach of impliewarranty of merchantability,
Md. Com. Code § 2-314; (14) breach &peess warranty, Mo. Rev. Stat. § 400.2-313;
and (15) breach of implied warranty, Mo.\R&tat. § 400.2-314. The MMWA creates a
civil cause of action for consumers to enfottoe terms of implied oexpress warranties.
See 15 U.S.C. § 2310(d). Thus, plaintiffiohs under the MMWA “stand or fall with
[plaintiffs’] express and impl@ warranty claims under stdtev.” Clemens v. Daimler
Chrysler Corp., 534 F.3d 1017, 1022 (9th Cir. 2008).

Carrier contends that plaintiffs’ breaohwarranty claims fihon several grounds:
(1) several plaintiffs do not properly ajle that they submittea warranty claim to
Carrier; (2) Carrier complied with its obligans under the express warranty; (3) the
express warranty is valid and enforceable; (4) plaintiffs cannot alter or expand the
express warranty; (5) plainfgf implied warranty claiméail because their units are
operational; and (6) plaintiffs Reardon, L&&and Lamm cannot bring implied warranty
claims because they lagkivity. MTD at 8—24.

1. ExpressWarranty Claims

“A warranty is a contractual promise finathe seller that the goods conform to the
promise. If they do not, the buyer is entittedecover the difference between the value
of the goods accepted by the buyer and the value of the goods had they been as
warranted.”_Daugherty VAm. Honda Motor Co., In¢144 Cal. App. 4th 824, 830
(2006);_see also Martin v. Medtroniagc., 63 F. Supp. 3d 1050, 1060 (D. Ariz. 2014);
Aprigliano v. Am. Honda Motor Co., Inc979 F. Supp. 2d 1331, 1340-41 (S.D. Fla.
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2013); Cline v. Advanced NeuromodulationsSync., 914 F. Supp. 2d 1290, 1296 (N.D.
Ga. 2012); Paper Mfrs. Co. v. Rescuers,,I60 F. Supp. 2d 869, 882 (N.D. Ind. 1999);
Stanley v. Cent. Garden & Pet Cqr91 F. Supp. 2d 757, 764-65 (D. Md. 2012);
Arthus v. Medtronic, Inc., 12B. Supp. 3d 1145, 1151 (E.D. Mo. 2015).

In their complaint, plaintiffs assert that Carrier breached the express warranty
provided with each of the HVAC systemA&C 1 123. The warrantgrovides: “If a part
fails due to defect during the applicable warranty period ICP will provide a new or
remanufactured part, at ICP’s option, to esyd the failed defective part at no charge for
the part.” Id. Carrier alsallegedly warranted that itVAC systems were capable of
performing to the advertised SEER rating. Id. Plaintiffs aver that Carrier breached this
contract by failing to replace defectiverfsa including stuck TXVs and the HVAC
systems._ld. T 124. Instead of replacing defective parts, plaintiffs contend that Carrier
injected A/C ReNew, which further devaluée systems and presents a likelihood of
future problems and reduced longevity. Id. Riéfs assert that Carrier’s failure to purge
the system of the contaminants that delgrthe efficiency of the systems causes a
likelihood of reoccurrence in the future, perb@fter Carrier's warranties have expired.
Id. Plaintiffs contend that Carrier’s limitedarranty is “unconscionable and fails in its
essential purpose.ld. § 175.

In the instant motion, Carrier argues tp&tintiffs’ express warranty claims fail
because: (1) Oddo, LaSala, Kimball, andhfe do not properly allege that they
submitted a warranty claim to @eer; (2) the express warranty is valid and enforceable;
(3) Carrier complied with its obligations urrdbe express warranties; and (4) plaintiffs
cannot alter or expand the express warranties. MTD at 8-19.

a. Proper Submission of a Warranty Claim

The MMWA and the lawsf California (Oddo), Flada (LaSala), Maryland
(Kimball), and Missouri (Klingejequire consumers to provitlee manufacturer with an
opportunity to cure a failure to comply wighwarranty before the consumer may bring an
action for breach of warranty. See 15 U.@310(e) (“No action . . . may be brought .
.. for failure to comply with any oblig@n under any written amplied warranty or
service contract . . . unless the person obligateter the warranty or service contract is
afforded a reasonable opportunity to cure dadhre to comply.); Cal. Com. Code
§ 2607(3)(A) (“The buyer must, within a reasbletime after he or she discovers or
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should have discovered any breach, notig/gkller of breach or be barred from any
remedy”); Md. Code Ann., Go. Law § 2-607(3)(A) (sas); Mo. Ann. Stat. § 400.2-
607(3)(a) (same); Fla. St&nn. § 672.607(3)(a) (same).

Carrier argues that LaSdl&imball, and Klinge providé no notice to Carrier that
it failed to comply with thevarranty. MTD at 10. Caset further argues that Oddo’s
pre-litigation notice to Carrier that he intedde file a class action under the Consumer
Legal Remedies Act (“CLRA”) (lLdid not constitute notice that provided Carrier with an
opportunity to cure and (2) does not constitnotice on behalf dfaSala, Kimball, and
Klinge. 1d. at 10-11. Carrier contends thieg CLRA letter sems a different purpose
than notice pursuant to the warranty. Replt.aAccording to Carrier, the CLRA could
not have provided the necessary notice wetpect to Oddo because his unit had already
been repaired. Id.; see AC 37 (“lfe® manufacturer’'s recommendation, his system
was injected with A/C Re-New. . . . Theginal chemical contaminant and now
additional chemical contaminansmain in Oddo’s HVAC system.”).

Plaintiffs argue that they “are reged only to provide notice in the manner
required by the warranty itself” and thelevant warranties required only that the
consumer contact the installerservice technician, or a @er dealer to obtain warranty
service or repair. Opp’n at 6. Plaintiffsntend that LaSal&imball, and Klinge
contacted their installers and an authorized contractor in compliance with the warranty.
Id. According to plaintiffsthe dealers and distributors @ne entities that are expected
to notify Carrier of the warranty claims. Id.@&n.10. Plaintiffs further argue that none
of the relevant state laws requdieect notice to the manufactureHowever, plaintiffs
recognize that “before pursing any legal rggbt remedies” theelevant warranties
required owners to “notify the Company in wmiji, by certified or registered letter . . . of
any defect or complaint.”_Idat 7;_see dkt. 40-1, Requést Judicial Notice (“RJIN”)

Exs. 1-7 (warranties).Plaintiffs argue that OddoSeptember 8, 2015 letter satisfied

2 Carrier repeatedly refers to Lamm instBection of their brief, though it appears
that Carrier intends to refés LaSala. See MTD at 10.

® Carrier requests that the Court take jualiciotice of the warrgties. See RJIN.
Plaintiffs have not objected nor disputihé accuracy of thdocuments. “Even if a
document is not attached to a complaintay be incorporated by reference into a
complaint if the plaintiff refers extensiyeto the document or the document forms the
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this provision in the relevant warranties. the letter, Oddo asserted that “UTC and/or its
subsidiaries have failed to comply with the terms of their esgpnearranties by failing to
replace the defective systems and/or compbparts,” and demandeinter alia, the
replacement of “the defectivdVAC Systems, or all such parts (including refrigerant and
oil) as are necessary to fully rene all contaminants.” Oddo Letter.

The statutory notice requirements arentded to permit manufacturers to cure a
defectbefore owners initiate legal action. Seeg.e Cardinal Health 301, Inc. v. Tyco
Elecs. Corp., 169 Cal. App. 4th 116, 135 (2008his notice requirment [of Cal. Com.
Code § 2607(3)(A)] is designed allow the seller the opportiip to repair the defective
item, reduce damages, avoid defecpveducts in the future, and negotiate
settlements.”); Gen. Matters,dnv. Paramount Canning Co., 382 So. 2d 1262, 1264 (Fla.
Dist. Ct. App. 1980) (“The notice enables Hadler to make adjustments or replacements
or to suggest opportunities for cureth@ end of minimizing the buyer’s loss and
reducing the sellers’ own liability to the buyeg(quotation marks omitted)); Tietsworth
v. Sears, 720 F. Supp. 2d 1123, 1143 (NCBI. 2010) (interpreting the MMWA and
noting: “In order for a manufégrer to respond to a problemith a consumer’s product,
it first must be notified of the occurrencetbé problem.”). The p#es are correct that
plaintiffs’ notice obligation is set forth lstatute and supplemented by the warranties.
Opp’n at 5-6; Reply at 3; see BaileyMonaco Coach Corp., 350 F. Supp. 2d 1036,
1043 (N.D. Ga. 2004), aff'd, 168 F. App’x 893 (XZir. 2006) (to determine whether a
warranty was breached, looking to “the requirements imposed by Florida law,
supplemented by the terms of the Limitedrvaaty”). The warraties unequivocally
require notice that “stat[e#fjie defect or complaint aradspecific request for repair,
replacement, or correction of the product undearavdy, mailed at leashirty (30) days
before pursuing any ¢rl rights or remedies.” RIJN Ex1-7 (emphasis added). Oddo’s
letter to UTC did not provide such notice wrgspect to his own HVAC system because

basis of the plaintiff's claim.”_United Sést. v. Ritchie, 342 F.3d 903, 908 (9th Cir.
2003). As plaintiffs refer extensively to tharranties in the ACral they form the basis
of their claims for breach of express watsg the Court takes judicial notice of the
warranties._See Hoey v. Sony Elec.|’®15 F. Supp. 2d 1099, 1103 (N.D. Cal. 2007)
(allowing judicial notice of express warrghitWeinstein v. Saturn Corp., No. 07-cv-
0348-MMC, 2007 WL 1342604, at *1 (N.D. CMay 8, 2007) (“Because the SAC relies
on the warranty and plaintiff has offered tieéevant excerpts therefrom, the Court takes
judicial notice of the coents of the warranty.”).

CV-1985 (01/17) CIVIL MINUTES - GENERAL Pagel2 of 40



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL ‘O’
Case No. 8:15-cv-01985-CAS(EXx) Date January 24, 2016
Title STEVE ODDO ET AL. v. ARC@IRE AIR CONDITIONING AND

HEATING ET AL.

Oddo’s system had already been injectdth v/C Re-New and he does not allege that
his system continued to fail after that intertren. See AC Y 37. Indeed, in his letter,
Oddo did not ask UTC to cure any defechisHVAC system._See Oddo Letter.
Rather, plaintiffs appear tmncede that Oddo’s letter svantended to serve as the
statutorily required notice that Oddo intendedile a class action under the Consumer
Legal Remedies Act. See A{168 (“In accordance with Cal. Civ. Code 8§ 1782(a) &
(d), Oddo has provided Defendants with the appropriate notice and demand but
Defendants have failed taake any offer of Class-widelief. Attached as Exhibit A is
Oddo’s CLRA notice letter.”). Moreover, the Court agree Wiarrier that Oddo’s letter
did not provide sufficient notice of the allebdefects in LaSala, Kiball, or Klinge’s
systems because the letter makes no mentitmeai at all. Th relevant warranties
require “aspecific request for repair, replacemt, or other correction ofie product.”

RJIN Exs. 1-7. Oddo’s gemé request that UTC “[r]eplace the defective HVAC
Systems, or all such parts (lading refrigerant and oil) as are necessary to fully remove
all contaminants,” is not such a specific regjugith respect to his own system or the
systems of LaSala, Kiball, or Klinge.

Because Oddo, LaSala, Kimball, antinge did not afford Carrier with a
reasonable opportunity to cure their HYAG®m defects, OdddaSala, Kimball, and
Klinge failed to fulfill the terms of theingress warranties. Asresult, their express
warranty claims fail. Accordingly, the CoBRANTS Carrier’s motion to dismiss
Oddo, LaSala, Kimball, andlinge’s claims for express breach of warranty and
DISMISSES those claims without prejudice.

b. Validity and Enforceability of the Warranties

With respect to all plaintiffexcept for Reardon, plaintiffallege that their
remedies are not limited to those availabhléhe warranties beoae the warranties are
unconscionable and fail of their estial purpose, and are therefore voidC {1 175—
77; 219-21; 268-70; 300—-0233-34; 362-64. Carrier, in turn, argues that the
warranties are valid and ené@able and contest plaintiffarguments that the warranties
are unconscionable and fail of thegsential purpose. MTD at 14.

* Because Reardon does not allege thettranty was unconscionable or fails of
its essential purpose, th@@t does not address Arizolzav in this subsection.
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I Unconscionability

Carrier argues that plaintiffs fail tdlege facts that rende€arrier’'s warranty
unconscionable because plaintiffs do notgdléhat the warranty is both substantively
and procedurally unconscionabléd. at 15. Carrier coahds that the warranties,
including their limitations, are not substantively unconscionable because they do not
create an “overly harsh or onelsd result[] that shock[ghe conscience.” 1d. (quoting
Berenblat v. Apple, Inc., Nos. 08969 JF-PVT, 09-cv-1649-JF-PVT, 2010 WL
1460297, *5 (N.D. Cal. Apr. 9, 2010). In agldn, Carrier asserts that the limited
warranties are not procedurally problematic lsea(a) plaintiffs do natllege they were
subject to undue pressure or that the termeaesurprise; (b) any disparity in bargaining
power is not sufficient to render the menty procedurally unconscionable; and
(c) plaintiffs cannot plausibly allegbere were no alternative air conditioner
manufacturers. MTD at 16.

Plaintiffs argue that the warranty is unconscionable because Carrier knowingly
distributed defective HVAC systems withousdiosing the defect and at the same time
provided a take-it-or-leave-it warranty that does cover the full costs of repair. Opp’n
at 9. Plaintiffs assert that other courts have found that othetiffdaatdequately alleged
unconscionability in virtually idntical circumstances. ldt 10. Courts reached the
contrary conclusion only where the plaintiéigher failed to allege defendants’ pre-sale
knowledge of the defect or tliefect arose because of eovimental variables. 1d. at
10-11. Lastly, plaintiffs argue that thgistence of alternative air conditioning
manufacturers is not, alone, dispositofaunconscionability._Id. at 11-12.

Unconscionability generally “has both a pedlural and a substantive element, the
former focusing on oppression or surpmse to unequal bargamg power, the latter on
overly harsh or one-sided results.” Armendati Found. Health Psychcare Servs., Inc.,
6 P.3d 669, 690 (2000) (quotatiorarks omitted). In Califorai, Georgia, Florida, and
Maryland, both types of unconsaiability must be present order for a court to refuse
to enforce a contract. S&k; NEC Techs., Inc. v. Ngon, 478 S.E.2d 769, 771-72 (Ga.
1996) (recognizing that unconsaoability generally has a @cedural and substantive
aspect); Losapio v. Comcast Corp.,.Ndl0-cv-3438-RWS, 2011 WL 1497652, at *6
(N.D. Ga. Apr. 19, 2011) (“Faa contract to be unconscidia under Georgia law, there
must generally be both procedural authstantive unconscionability.” (citing NEC
Techs. , 478 S.E.2d at 773 n.6); Licul v. V@llkagen Grp. of Am., Inc., No. 13-cv-61686,

CV-1985 (01/17) CIVIL MINUTES - GENERAL Pagel4 of 40



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL ‘O’
Case No. 8:15-cv-01985-CAS(EXx) Date January 24, 2016
Title STEVE ODDO ET AL. v. ARC@IRE AIR CONDITIONING AND

HEATING ET AL.

2013 WL 6328734, at *3 (S.D. Fla. Dec.Z)13) (applying Florida law and asserting
that “[a] contract or clause is uncaieable when it is both procedurally and
substantively unconscionable”); Freedmaemcast Corp., 190 Md. App. 179, 207-08
(2010) (“The prevailing view is that both procedural and substantive unconscionability
must be present in order for a court to ird&te a contractual teras unconscionable. . .
.Although this precise statement has ordyih made by a dissenting minority of the
Court of Appeals, we believe that it accuhateflects Maryland Law].]”); Cicle v. Chase
Bank USA, 583 F.3d 549, 554 (8th Cir. 20Q®Before a contract will be deemed
unenforceable on the grounds of unconsciongbaitcourt applying Missouri law must
find it both procedurally and substantiyeinconscionable.”). Bgontrast, “[u]nder
Indiana law, a contract may be sulnsiteely unconscionalel, procedurally
unconscionable, or both.” Jackson v. Bafi Am. Corp., 711 F.3d 788, 792 (7th Cir.
2013).

For a contract to be substantively unconsdimeahe results must be so harsh as to
“shock the conscience.” Aron v. U-HaDb. of California, 143 Cal. App. 4th 796, 808
(2006) (quotation marks omitted); see also @swille Health Care Citr., Inc. v. Weston,
857 So. 2d 278, 284-85 (Fla. Dist. Ct. App. 20038b determine whether a contract is
substantively unconscionablecaurt must look to the terntg the contract, itself, and
determine whether they are so outrageouslgiu@ak to shock the judicial conscience.”
(quotation marks omitted)); Johnson v. \Wé&argo Bank, N.A., No. 1:14-cv-02988-
LMM, 2015 WL 12591792, at *3 (N.D. Ga. Juth&, 2015) (“Georgia law sets a high bar
for finding unconscionability. As the Gepa Supreme Court has explained, ‘[a]n
unconscionable contract is such an agreermgmo sane man natting under a delusion
would make, and that no honest man wouke tadvantage of. Similarly stated,
[u]lnconscionable conduct must shock tbhascience.” (citation and quotation marks
omitted));_Shih Ping Li vIzu Lee, 62 A.3d 212, 23B/d. Ct. Spec. App. 2013),
(“[U]nconscionability can be ctsified as . . . ‘substantive’ when the terms are so one-
sided as to ‘shock the conscience’ af ttourt.”) aff'd, 85 A.3d 144 (Md. 2014); cf.
Jackson, 711 F.3d at 792 (“In Indiana, an uncmm&ble contract is one that no sensible
man not under delusion, duress or in distressld make, and [thatjo honest and fair
man would accept.” (quotation marks dted); Cicle, 583 F.3d 549, 554 (“Missouri
courts have described an unconscionabteeagent as one in which ‘no man in his
senses and not under delusion would maké¢hemne hand, and as no honest and fair
man would accept on the other,” or one wheezdhs ‘an inequality sstrong, gross, and

CV-1985 (01/17) CIVIL MINUTES - GENERAL Pagel5 of 40



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL ‘O’
Case No. 8:15-cv-01985-CAS(EXx) Date January 24, 2016
Title STEVE ODDO ET AL. v. ARC@IRE AIR CONDITIONING AND

HEATING ET AL.

manifest that it must be impossiblestate it to one with common sense without
producing an exclamation #te inequality of it.””).

In the operative complaint, plaintiffdlege that their limited warranties are
substantively unconscionable primarilycheise the warranties limit the remedies
available and thus fails to make plaifgitvhole. AC {1 175176, 219, 220, 268, 269,
300, 301, 332, 333, 362, 363. Th&ewant warranties state: “if a part fails due to defect
during the applicable warranperiod [Carrier] will provide a new or remanufactured
part, at [Carrier’s] option, to replace the elgtive part at no charge for the part.” RIN
Exs. 1-7. The warrantidsit available remedies:THIS WARRANTY DOES NOT
COVER ... labor or other costs incurred foaghosing, repairing, removing, installing,
shipping, servicing, or handling of either failpor defective] parts, or replacement parts,
or new units.” _Id.

The Court concludes that plaintiffs’ allegmns that the warranties’ remedies are
limited are not sufficient to plead substaatunconscionability. The statutes governing
the relevant warrantiespressly permit a seller to limit theemedies available to the
buyers._See Cal. Com. Cog8719(1)(a) (“The agreement..may limit or alter the
measure of damages recoverable under thisidn, as by limiting the buyer’'s remedies
to return of the goods and repayment @ finice or to repair and replacement of
nonconforming goods or parts”); Fla. Stat. Ann. 8 672.719(1)(a)C8de Ann. § 11-2-
719(a)(1) (same)nd. Code Ann. § 26-1-2-719 (sam Md. Code Ann., Com. Law 8§ 2-
719(1)(a) (same); Mo. Ann. Stat. § 400.2-7)8L(same). In addition, other courts
considering the same warranties detesdithat they were not substantively
unconscionable, “because the terms in no sfeck the conscience.” Grassi v. Int'l
Comfort Prod., LLC, No. 1:15-cv-00253-8A 2015 WL 4879410, at *4 (E.D. Cal. Aug.
14, 2015) (quotation marks omitted); Sume€arrier Corp., No. 14-cv-04271-VC, 2015
WL 758314, at *1 (N.D. Cal. FeR20, 2015) (“Sumer I") (same).

Plaintiffs’ allegation of procedural unconscionability relies on their contention that
the “warranty is a contract of adhesion, presented solely on a take-it or leave-it basis,
which [plaintiffs] have no opportunity to neggte.” AC 175, 21268, 300, 332, 362.
“[B]Jroad allegations of procedural uncamsnability, stating simply that there was
unequal bargaining power and there was lackeaningful choice relating to the
limitations on the warranties,” are not sufficieatstate a claimFisher v. Honda N.
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Am., Inc., No. 13-cv-09285-JAK, 2014 \W2808188, at *9 (C.D. Cal. June 12, 2014)
(quotation marks omitted).

In California, “[t]he procedural ement of unconscionability focuses on two
factors: oppression and surprise. Oppresarises from an inequality of bargaining
power which results in no real negotiation anc&abeence of meaningful choice. Surprise
involves the extent to which the supposeatiyeed-upon terms of the bargain are hidden
in a prolix printed form drafted by the party seeking to enforce the disputed terms.”
Aron, 143 Cal. App. 4th at 808 (citations itied). To show oppression, California
courts consider whether the complainpayty had “reasonably available sources of
supply from which to obtain desired goodsservices free of the terms claimed to be
unconscionable.” 1d. at 809 (quoting DéAfitter Reynolds, Inc. vVSuperior Court 211
Cal. App. 3d 758, 768 (1989)Here, plaintiffs do notllege that there were no
alternative air conditioning manufacturérsm which Oddo could have obtained HVAC
systems. Nor do plaintiffs allege that Oddas surprised by the terms of the warranty.
As a result, the Court concludes that pldisthave not adequately pleaded procedural
unconscionability with respect to Odd&ee Berenblat, 2010 WL 1460297, at *5
(concluding that plaintiffs failed to showwaarranty is procedurally unconscionable, even
where the terms of the warrgntrere non-negotiable, becaydaintiffs did not allege
they lacked other options for purchasing tklevant goods or for obtaining additional
warranty protection, and because plaintifig dot claim that they were surprised by the
terms of the express wanty, which were proment in the text).

Florida courts apply a balancing, didsg scale approach to unconscionability.
Basulto v. Hialeah Auto., 141 So. 3d 1145, 1160 (Fla. 2014). Although “both the
procedural and substantive aspects of unconadbility must be present,” they need not
be present “to the same degree,” and “bbtutd be evaluated interdependently rather
than as independent elements.” Id. at 116& determine predural unconscionability
under Florida law, “courts must look to: (1etimanner in which the contract was entered
into; (2) the relative bargaining power ottparties and whethére complaining party
had a meaningful choice atthime the contract was entdnaito; (3) whether the terms
were merely presented on a “take-it-or-le@Vérasis; and (4) the complaining party’s
ability and opportunity to understand the disputths of the contract.” Pendergast v.
Sprint Nextel Corp., 592 F.3d 1119, 1135 (11th 2010). Here, plaintiffs do not allege
that LaSala purchased his HVAC unit under durss, he lack a meargful choice with
respect to purchasing HVAC systems, or thadlidenot have the ability or opportunity to
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understand the terms of the warranty. Whikgppears that the terms of the warranty
were presented on a “take-it-or-leave-it” Isasibsent other indicia of procedural
unconscionabilityand absent substantive unconscioitigh the Court concludes that
plaintiffs fail to adequately plead that LaSala’s warranty wasnscionable under
Florida’s sliding scale appach to unconscionability.

Pursuant to Georgia law, “[p]Jroceduraiconscionability addresses the process of
making the contract” and relevant factorslude “the age, education, intelligence,
business acumen and experience of thegsaitheir relative bargaining power, the
conspicuousness and comprehensibilitthef contract languag#e oppressiveness of
the terms, and the presenceabsence of a meaningful choice.” NEC Techs., 478 S.E.2d
at 771-72. With respect to procedural amgcionability, plaintiffs allege only that
Lamm had no opportunity to negotiate the watyathereby addressing the “bargaining
power” factor. However, Georgia—like Florida—appears to take a balancing approach
to unconscionability. See NETechs., 478 S.E.2d at 773 n(Research supports the
statement . . . that [m]ost courts takébalancing approach’ to the unconscionability
guestion, and to tip the scales in favor ofamscionability, most courts seem to require a
certain quantum of procedural plus a certantum of substantive unconscionability.”
(citation omitted)). Therefore, absent athicia of procedural unconscionability and
absent substantive unconscionability, the Coaoinctudes that plaintiffs fail to adequately
plead that Lamm’s warranty was unconscldeainder Georgia law. See Caley v.
Gulfstream Aerospace Corp., 428 F.3d 1359,71@4th Cir. 2005) (“Although there is
some bargaining disparity here, . . . the gl&#shave failed to show that the [contract]
and its making is so one-sidad to be unconscionable.”).

Interpreting Indiana law, the Sever@ircuit has concludithat “[ulnequal
bargaining power does not by itself .make a contract process unconscionable.”
Jackson, 711 F.3d at 793. Because plairdiffsiot allege any othéirregularities in the
bargaining process,” id., the Cowoncludes that plaintiffs fail to plead that Gallagher’s
warranty was proceduiha unconscionable.

In Maryland, “[a] contract of @hesion is not automatically deenasl se
unconscionable.” Walther Govereign Bank, 872 A.2d 73646 (Md. 2005). Rather,
where plaintiffs allege that contract is one of adhesion, a court “must examine the
substance of the particular provision at isstield. at 746—-47. Beause the Court has
already concluded that Kimball's warramyas not substantively unconscionable, the
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Court concludes that allegations of a “takef-leave-it” warranty are insufficient to
plead unconscionability under Maryland law.

Like Florida and Georgia, “Missouri cases suggest that [procedural and substantive
unconscionability] should be considered togetad balanced, so that if there exists
gross procedural unconscionability then maich be needed by way of substantive
unconscionability and vice versaCicle, 583 F.3d at 554. ldition, like Indiana and
Maryland, absence of bargaining power alaneot sufficient to make a contract
procedurally unconscionable. See id. (“These sorts of take-it-or-leave-it agreements
between businesses and consumers are lldbd ime in today’s business world. If
they were all deemed to be unconscionahbk@nenforceable contracts of adhesion, or if
individual negotiation were required to keathem enforceable, much of commerce
would screech to a halt. Because the bul&asftracts signed in this country are form
contracts—a natural concomitant of our mass production-mass consumer society—any
rule automatically invalidatig adhesion contracts would te@mpletely unworkable. The
agreement at issue here is not so procedurally unconscionable as to render it
unenforceable unless the agreement is grasstonscionable in substance.” (citations
and guotation marks omitted)RBecause the Court has aldgaconcluded that Klinge’s
warranty was not substantively unconscionatfie,Court concludes &h allegations of a
“take-it-or-leave-it” warranty are insufficiémo plead unconscionability under Missouri
law.

The Court therefore concludes that pldiis have failed to plead that their
warranties were unconscionable.

. Fails of Its Essential Purpose

Plaintiffs allege that Camr’s warranties fail of theessential purpose because the
contractual remedies are insuféat to make them whole. A{Y] 175-76; 219-20; 268—
69, 300-01; 332—-33; 362—62ccording to Carrier, a wamdy fails of its essential
purpose only if repeated repair attempts are unsuccessful, and that test is not met here.
Id. at 17-18. Carrier argues that plaintféid to plead that the warranties fail of their
essential purpose because: (1) plaintiffsttaallege that they gave Carrier an
opportunity to repair, a prerequisite to asserting a failure of essential purpose and (2)
plaintiffs’ TXVs were successfully uncloggéallowing repair and plaintiffs do not aver
that there was a recurring ptein after repair._ld.
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Plaintiffs assert that a limited remefdyls of its essential purpose where “the
circumstances existing at the time of the agrent have changed so that the enforcement
of the limited remedy would essentially legMaintiff with no remedy at all.” Opp’'n at
12 (quoting S.F. Bay Area Rapid TransilGE Transp. Sys. Glob. Signaling LLC, No.
06-cv-03749-JSW, 2010 WL 2179769, *6 (N.Cal. May 27, 2010). According to
plaintiffs, injecting HVAC systems with & Re-New does not removiee contaminants
and causes further damage, andri€ahas refused to takerther action to fully remove
all contaminants, Id. at 12—-13. Therefore, tiffis contend that #y have alleged facts
sufficient to plead that the limited warrarigjls of its essential purpose. Id. at 13.

Under the relevant state laws, a limitedpair or replace” warranty fails of its
essential purpose when a wara@rfails to successfully repagiefects within a reasonable
time. See Sumer, 2015 WL 758314, at *1 (‘iidér California law, a repair or replace
remedy fails of its essential purpose onlyejpeated repair attempts are unsuccessful
within a reasonable time.”); RichterMonaco Coach Corp., No. 5:08-cv-207-WTH-
DAB, 2009 WL 1537894, at *4 (M.D. Fla. JuBe2009) (interpreting Florida law, “[a]
repair-or-replace warranty fails of itssential purpose if the warrantor does not
successfully repair defects within a reasoadivhe or within a reasonable number of
attempts.”); Helpling v. Rbem Mfg. Co., No. 1:15-e2247-WSD, 2016 WL 1222264, at
*7 (N.D. Ga. Mar. 23, 2016) (“The case law tends to allow breach of warranty claims
to proceed only where a plaintiff establishes that a warrantor is unable to remedy an
alleged defect after multipldtampts to remedy, or whereaarrantor refuses to comply
with the terms of the limited warranty.”); $w Lake Holdings, LLC v. Yamaha Golf
Cart Co., No. 3:09-cv-228-PPS, 2010 WL 38B85at *7 (N.D. Ind. Sept. 27, 2010)
(“Indiana courts find that aexclusive remedy of repair ogplacement . . . has failed of
its essential purpose wherteanpted repairs fail to correct the problem.”); Baney Corp.
v. Aqgilysys NV, LLC, 773 F. 8pp. 2d 593, 605 (D. Md. 2011) (“[A] repair remedy fails
of its essential purpose when the seller hasesfuo make repairs as he was required or
where he cannot repair the product.” (imn marks omitted)); Williams v. United
Techs. Corp., No. 2:15-e84144-NKL, 2015 WL 7738370, & (W.D. Mo. Nov. 30,
2015) (“A repair and replacgarranty fails its essentigirpose when the warrantor
because of his negligence in repair or because the goods are beyond repair, is unable to
put the goods in warranted conditid (quotation marks omitted)).

In similar circumstances, cdsrhave concluded that phaiffs failed to adequately
plead that warranties failed theissential purposes where thaipliffs did not allege that
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their HVAC units failed to provide cooling aftdefendants took steps to repair or replace
the systems. See Helpling, 2016 WL 12222648 (“[T]he Complaint fails to allege
that their [HVAC] Units continued to hawany problems after thegpplied A/C Renew.
Where the warranty’s remedy—that is, repagror replacing the defective parts—can fix
the alleged defect, the warranty does not failsressential purpose.” (citation omitted));
Justice v. Rheem Manufacturing Co., Nd.Bcv-80017-WPD, slip op. at 8 (S.D. Fla.
Aug. 22, 2014 (Dkt. No. 47) (“According to the algmtions, Rheem is able to repair or
replace components of Rheem #\id order to render the unfisnctional and capable of
providing cooling. . . . These allegatiomshibit a functioning warranty that led to
repairs, rather than a warranhat failed to provide Plaintiffs with meaningful recourse
whenever their Rheem ACs cedscooling. Thus, the esdg&l purpose doctrine does not
render the warranty void.”); $uwer, 2015 WL 758314, at *1 (“Here, when the coil failed
during the warranty period, Carrier repladkd coil at no charge to Sumer. This
replacement coil functioned for nearlydiyears.”); Grassi, 2015 WL 4879410, at *4
(finding plaintiff's “essential purpose” arguent “unpersuasive” lmause plaintiff's
allegations established thdgfendant repaired the HVAIhit by replacing the failed part
with a functioning part). In the instant captaintiffs do not allege that the repairs on
their HVAC systems failed to render thaimits workable. Moreover, plaintiffs’
allegations with respect to tipetential damage caused by A/C Re-New are speculative
and do not establish that the repairs wersuccessful. See AC 1 25 (“The long-term
effects of this so-called fix are, at bastknown.”). Accordingly, the Court finds that
plaintiffs have failed to agfjuately allege that the wantges fail of their essential
purpose.

li.  Summary

Because the Court finds that plaintiffs/edailed to adequadieallege that the
warranties are unconscionable or fail of tlemsential purpose, the Court concludes that
plaintiffs have failed to adpiately plead that the warranties are invalid or unenforceable.

C. Carrier's Compliancewith its Obligations under Express
Warranties

Carrier argues that it complied with wsrranty obligations by providing
replacement parts that restored coolingw TXVs and a delagging additive), and
exceeded their obligation by providing &da allowance, evethough the warranty
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excludes labor costs. MTD at 1@:1The relevant waanties state: “if a part fails due to
defect during the applicable warramtgriod [Carrier] will provide a new or
remanufactured part, at [Carrier's] optionyéplace the defective part at no charge for
the part.” RJIN Exs. 1-7. buddition, the warranties statelHIS WARRANTY DOES
NOT COVER . . . labor or other costs incurréat diagnosing, repairing, removing,
installing, shipping, servicing, or handling of either failed [or defective parts, or
replacement parts, or new units.” Id. Caraddresses three of plaintiffs’ arguments.
First, Carrier contends that plaintiffs’ allegations that their HVAC units do not provide
the desired energy efficiency does not statéaim for breach ovarranty because the
warranties exclude fronowerage “electricity or fuel coster increases in electricity or
fuel costs from any reason whatsoevavITD at 12 (quoting RIN Exs. 1-7). Second,
Carrier argues that Oddo, Reardon, and Kiltishalleged payment for the injection of
A/C Re-New and labor costs are not atitable to defendants because bulletins
authorized TXV replacement and the addiiiyection at no charge and Carrier provided
labor credits. MTD at 12. According to Camithat plaintiffs incurred costs relating to
replacement demonstrates that they didfoltdw the process for submitting a warranty
claim. 1d. In addition, Carrier arguesatiabor costs are expressly excluded under the
warranty. Id. Third, Carriessserts that the allegations*ahknown” future effects of

the additive, AC { 25, do not state a cldonbreach of warranty because the potential
for harm is too vague argpeculative. MTD at 13.

In response, plaintiffs argue thaeth/C Re-New injections did not satisfy
Carrier’s obligations under thvearranties because the repadtressed the symptoms of
the defect, not the underlying defect, and besedbe injections cause additional hidden
damage. Opp’n at 13. Bagse the alleged defect in this case “infects the entire HVAC
system,” plaintiffs appear targue that simply replacing a part does not satisfy Carrier’s
obligations; instead, plaintiffargue that Carrier’s failure to provide plaintiffs with
HVAC systems free from defects violates thenaaties. _Id. at 14. Plaintiffs contend
that, notwithstanding bulletins authorizifrge parts and labor credits, Oddo, Reardon,
and Kimballactually incurred out-of-pocket costs. Id.H. And plaintiffs argue that
the operative complaint includdstailed allegations about tdetrimental effects of A/C
Re-New, showing that the additive is “sudgially certain to manifest in a future
malfunction” and that it “causes immedia@mage and further devalues the already-
defective systems.” Id. at 14.
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Absent a “failure due to defect” of th&/AC systems or a “part fail[ure],” see
RJIN Exs. 1-7, the warranties do nequire Carrier to provideepairs. After plaintiffs
were provided with TXV replacements angertions of A/C Re-New, plaintiffs do not
allege any further failure analfunction of their HVAC uits. As a result, the Court
concludes that plaintiffs have failed teept that the repairs provided, including the
injection of A/C Re-New, did natatisfy Carrier’'s obligatins under the warranties.

The possibility that A/C Re-New mightuse a later malfunction is not enough to
allege a breach of the wantges. In_Helpling v. Reem Manufacturing Company, 2016
WL 1222264, the U.S. District Court for the lwern District of Georgia concluded that
allegations of the potentially harmful effeaif A/C Re-New “do not sufficiently show
that Rheem breached its limited warrantyGdaese the Complaint does not allege that
[plaintiff’'s] Rheem Units continu& malfunction.” _Id. at *7.Plaintiffs argue that their
allegations are distinct from those_in Helplingcause plaintiffs’ allegations with respect
to A/C Re-New are morgpecific and because plaintitilege immediate harm, not just
future harm. Opp’n at 14. While it is trtieat plaintiffs in this case provide greater
specificity with respect to the potential #&fC Re-New to cause ha, such specificity
does not overcome the flaw that their clashare with the Helpling plaintiffs: here, too,
plaintiffs fail to allege that their HVAC uts continued to malfunction after the injection
of A/C Re-New. In addition, pintiffs allege only the possibility of future harm arising
from the injection of A/C Re-New—not curreiatilures of their units. See AC 25
(“The long-term effects of thiso-called fix are, at bestmknown. . . . A/C Re-New
changes . . . the viscosity of the oil [which] may cause additional wear and tear on the
compressor and other components. Likewtsanges to the thermodynamic properties
of the refrigerant from the origingr and addition of A/C Re-Newgan cause premature
failure of equipment and losd energy efficiency. Thushe injection of A/C Re-New
itself may shorten the lifespan tie equipment or cause other issues in the future, after
the warranty has expired, whillee original contamination still remains in the system.
Contractors have acknowledged gutential harmful effects of A/C Re-New because it
Is highly acidic, an@ould cause damage to coils and premature system failure.”
(emphases added)).

The Court further concludes that plaintiffave failed to plead that Carrier did not
satisfy its obligations underghwarranties with respect @ddo, Kimball, and Reardon’s
out-of-pocket costsOddo and Kimball are not entitled tecover costs on the basis of
the warranties because Oddadtimball failed to affordCarrier with a reasonable
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opportunity to cure, _See supra Part IV.A.1Vdith respect to Reardon, plaintiffs allege
that he incurred costs for a diagnostic wasitl labor costs. AC § 40. The warranties
expressly state that they “DO[] NOT GMBR: Labor or other costs incurred for
diagnosing, repairing, removing, installing, shipp, servicing, or handling of either
failed parts or replacement pgror new units.”_See RINExs. 1-7 (emphasis added).
Such limitations are permissibl&ee supra Part IV.A.1.b.i.

Accordingly, the Court concludes that pitfs have failed to plead that Carrier
did not comply with its obligabins under the express warranties.

d. Plaintiffs Cannot Alter or Expand Express Warranty

Carrier argues that plaintiffs may netoad Carrier’s limited warranties by relying
on advertisements and markgtimaterials to expand the warranty because: (a) five of
the seven plaintiffs have na#ferred to or provided thentent of any advertising or
marketing materials on which thelaim to have relied; (the warranty makes clear that
it is exclusive and disclaimed any alteratipnany distributor, dealer, or other person;
(c) the advertising statements that Oddd kamm point to are general opinions about
the quality and value of Carrie products, which are not actionable and do not create an
express warranty; and (d) the SE ratings associated with plaintiffs’ units cannot serve
as warranties because the eggrevarranty is exclusive, plaintiffs do not allege that their
systems failed to perform in accordance wiitbir SEER ratings, and the Energy Policy
and Conservation Act preempts a warrangymlpremised on representations about a
unit's SEER, 42 U.S.C. § 6297(3)MTD at 19-22. Plaintiffs do not respond to these
arguments in their opposition. The Couwrhcludes that plaintiffs may not rely on
marketing statements to expathé scope of the express wairas, which state that they
are exclusive._See Williams, 2015 WL 773833106 (concluding that a provision that
made expressed warranties exclusive “\ldisclaimed any waianties which could
have been created by the geaenarketing statements”).

> In their opposition, plaintiffs assert thatly one plaintiff, Oddo, alleges that the
SEER ratings formed part of the express wagrand plaintiffs withdraw this portion of
Oddo’s warranty claim. Opp’n at 15 n.18s a result, the Court does not address the
guestion of whether SEER ratinggy serve as warranties.
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e. Summary

With respect to plaintiff's breach of express warranty claims, the GRANTS
Carrier’'s motion to dismiss Oddo, LaSalantall, and Klinge’s claims for express
breach of warranty andISMISSES those claims without prejudice because Oddo,
LaSala, Kimball, and Knge did not afford Carrier with reasonable opportunity to cure
the defects. Furthermore, t@@urt has found that plaintiffs fail to plead adequately that:
(1) Carrier's warranties are invalid and unackable because they are unconscionable
and fail of their essential purpose; and@&rrier did not comply with its obligations
under the express warranties. el@ourt therefore concludes thpddintiffs have failed to
state claims for breach of their exgsenvarranties. Accordingly, the COGRANTS
Carrier’'s motion to dismiss the following claims: 1 (to the extent plaintiffs plead
breach ofexpress warranty), 4, 9, 14, 18, 21, 24, and 2andDISMISSES those
claimswithout prejudice.

2. Implied Warranty Claims

A “breach of the implied warranty of merchantability means the product did not
possess even the most basic degree of fitnessdmary use.”_Modev. Alfa Leisure,
Inc., 114 Cal. App. 4th 402, 406 (2003); sesodRam Head Outfitters, Ltd. v. Mecham,
No. 09-cv-1382-PHX-MHM, 2011 WL 1429623, (D. Ariz. Apr. 14, 2011); Jovine
v. Abbott Labs., 795 F. Supp. 2d 1331, 188MD. Fla. 2011); Kraft Reinsurance Ireland,
Ltd. v. Pallets Acquisitions, LLC, 845 Bupp. 2d 1342, 135®6\.D. Ga. 2011); U.S.
Automatic Sprinkler Co. v. Reliable Autmtic Sprinkler Co., 719 F. Supp. 2d 1020,
1026 (S.D. Ind. 2010); Bailey v. AtlantAutomotive Corp., 992 F. Supp. 2d 560, 574
(D. Md. 2014); Williams, 2015 WL 7738370, at *6.

In the instant motion, Carrier conterttiat plaintiffs’ imgdied breach of warranty
claims fail for four reasons: (1) plaintiffs st allege that their HYAC systems were not
restored to working condition; (2) plaintiffallegation that the A/C Re-New will have an
unknown know effect is too speculative tdaddish a breach of implied warranty;

(3) Carrier satisfied its obligations undbe express warranties, and therefore also
fulfilled its obligations under the impliedarranties; and (4reardon, LaSala, and
Lamm’s implied warranty claims fail because tligynot allege they were in privity with
the manufacturers and Arizona, Florida, and @eorequire privity of contract for such
claims. MTD at 22-24. Plaintiffs argue, intuthat there was a breach of the implied
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warranties because “[t]he sggats were all unfit for ordinanyse at the time of sale.”

Opp’n at 16. Plaintiffs further assert that because all plaintiffs except Reardon injected
A/C Re-New into their HVAC unit, “all buReardon’s systems continue to contain an
undisclosed, laterttefect.” Id.

Plaintiffs’ arguments are unavailing. “[ii the defect itself, rather than some
theoretical imperfection, that must exist aigrithe warranty period, and that defect must
be so severe as to cause the produfaltdelow the ‘minimum level of quality’
guaranteed by the warranty.” Grassi, 20Ub 4879410, at *5 (quoting Parenteau v.
Gen. Motors, LLC, No. 14-cv-4961GK-MAN, 2015 WL 1020499, at *11 (C.D. Cal.
Mar. 5, 2015)). Plaintiffs do not allegetime operative complaint that the injection of the
A/C Re-New into their systems has resultedny eurrent defect in their HVAC systems.
See Helpling, 2016 WL 1222264, at *8 rjdismissing a complaint when it “only
vaguely suggests—without alleging—thag¢ thise of A/C Renew may cause long-term
damage”). In fact, as describabove, plaintiffs do not allegsd all that their units are
currently not operational. THeourt therefore concludes thaaintiffs have failed to
allege a fundamentadefect that renders their HVASystems unfit for their ordinary
purpose._See Grassi, 2015 WL 4879410, gdid&missing breach of implied warranty
claim “because the [compla]restablishes that Defendant complied with the implied
warranty” by “fix[ing] the problem”); Smer I, 2015 WL 758314, at *1 (“[A]s with
[plaintiff’'s] express warrantglaims, the implied warrantglaim fails on the merits
because when the first coil failed chgithe one-year impltewarranty period,
[defendant] replaced the leaking coil ateust to [plaintiff].”); Williams, 2015 WL
7738370, at *7 (dismissing breach of imglarranty claim even though the product
“functioned for a far shorter period of timeathexpected” because defendants repaired
and replaced the necessary componemistiae product was operational for a time
afterwards)). Accordingly, plaintiffs havailed to state claims for breach of their
implied warranties. The Court notes tp&intiffs “do not dispute that Reardon’s
Arizona implied warranty claimiriz. Rev. Stat. § 47-2314nay be dismissed due to
lack of privity.” Opp’n at 18 n.21.

The Court therefor&RANTS Carrier’s motion to dismiss the following claims: 1
(to the extent plaintiffs plead breachioflied warranty), 10, 12, 15, 19, 22, 25, and 28.
The CourtDISMISSES claims 1, 10, 15, 19, 225, and 28 without prejudice
However, the CoulDISMISSES claim 12with prejudice because plaintiffs
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acknowledge that Reardon lacks privity andy not bring an implied warranty claim
under Arizona law.

B. Plaintiffs’ Fraud-Based Claims

Plaintiffs assert eleven claims agsti Carrier arising from their allegedly
fraudulent conduct: negligent megresentation (claim 2); fraudulent concealment (claim
5); and violations of seven States’ consupratection and/or unfair trade practices laws
premised on misrepresentations and omissidasi(s 6, 7, 8, 11, 13, 16, 17, 20, 23, 26).

Carrier contends that plaintiff's fud-based claims fadn several grounds:
(1) plaintiffs fail to identify actionablenisrepresentations or false statements;
(2) plaintiffs fail to plead reliance on asyatement or omission, and therefore fail to
plead causation; (3) plaintiffs cannot pldemlidulent omissions in light of Carrier’s
disclosures in a series of bulletins; andgdyeral of the plaintiffs’ claims are barred
under the economic loss doctrinlTD at 25—-31.

1. Misrepresentations

Because plaintiffs’ misrepresentation claismind in fraud, plaintiffs must comply
with the heightened pleading standard-etlieral Rule of CivProcedure 9(b), which
requires that the circumstances constitutingaarcfor fraud be pled with particularity.
Fed. R. Civ. P. 9(b). “It isstablished law, in this circuibd elsewhere, that Rule 9(b)’s
particularity requirement applies to stda& causes of action.” Vess v. Ciba-Geigy
Corp. USA, 317 F.3d 1097, 1103 (9th Cir. 200B)]hile a federal court will examine
state law to determine whether the elementsanid have been pleslifficiently to state a
cause of action, the Ru%b) requirement that thercumstances of the fraud must be
stated with particularity is a federaliyjposed rule.”_Hayduk. Lanna, 775 F.2d 441,
443 (1st Cir. 1985) (emphasis in original). Jatisfy Rule 9(b), a plaintiff must “identify
the ‘who, what, when, wherend how of the misconduct chadyeas well as ‘what is
false or misleading about [the purportettipudulent conduct], and why it is false.”
Cafasso, ex rel. United StatesGen. Dynamics C4 Sydnc., 637 F.3d 1047, 1055 (9th
Cir. 2011) (quoting Ebeid ex rel. Uniteda4s v. Lungwitz, 616 F.3d 993, 998 (9th Cir.
2010)).

Plaintiffs argue that each plaintiff alleges that he or she reviewed statements
concerning SEER efficiency made by Carpe its website, in marketing brochures,
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and/or materials provided with the HVAC sssts. Opp’n at 29 (pointing to AC 19 36,
39, 41, 43, 45, 47). Specifically, plaintiffs allege that:

e Oddo reviewed Arcoaire’s website, whistates that its HVAC systems are
“BUILT TO LAST,” and Arcoaire’s matgals advertising the system as “high
efficiency” and “capable of up to a 16 Seasonal Energy Efficiency Ratiol.]"
AC 1 36.

e Reardon received product information thaticated that her systems were
“capable of up to 16 SEER.” Id. 1 39.

e LaSala received product information tiradicated that his system was “capable
of up to 15 SEER.” Id. 1 41.

e Lamm reviewed Bryant's website, whiskates that its consumers will “enjoy
reliable whole-home comfort” and thiét air conditioners are “designed to
operate consistently and quietly witkBR ratings of 15 or higher.”_Id. § 43.

e Kimball reviewed Bryant brochures, whiadvertised the system he purchased
as “being capable of up to 22 SEER.” Id. | 45.

e Klinge's system was advertised and described in the product specifications
booklet “as being capable of 13 SEER.” Id. T 47.

e Gallagher’'s system was adtised as being capable @b to 16 SEER but, at
installation, it was specified as 13 SEB&cause he lacked certain equipment.
Id. T 49.

The Court first finds that the webs#elvertisements on which Oddo and Lamm
allegedly relied cannot be thasis for claims of fraudulent misrepresentation because
such statements are puffery and are, theeefuot actionable as a basis for claims of
fraud or misrepresentation. See GraaBi5 WL 4879410, at *6 (statements that the
“HVAC units were ‘manufactured to sometbie industry’s toughest standards and are
covered by some of the bestnamties in the industry[] ... are indeed puffery”); Tomek
v. Apple, Inc., No. 2:11-cv-02700-MCR0Q13 WL 3872774, at *5 (B. Cal. July 25,
2013) (statements characterizing a compasea “huge leap[ ] iperformance” that
makes it “so your work just goes smoothed daster,” are “[g]eeralized, vague, and
unspecified assertions [that] constituteei@ puffery’ upon which a reasonable consumer
could not rely” (citations and quotation mardmitted)) aff'd, 636 F. App’x 712 (9th Cir.
2016); Next Century Commc’ns Corp.Bilis, 318 F.3d 1023, 1028—-29 (11th Cir. 2003)
(finding that fraud and negligemisrepresentation claimsilied because the defendant’s
characterization of a corporation’s perforroaras “strong” cortguted “mere puffery”
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under Georgia law). In additiothe Court finds that plainf§ do not allege in the AC
that their HVAC systems cannot function to Havertised level oéfficiency. Rather,
plaintiffs alleged that “it isubstantially likely that almost all of the impacted HVAC
systems are not functioniras efficiently as they would haveihctioned absent impurities
in the manufacturing process.” AC { 29 (drases added). Because plaintiffs do not
allege that their systems failed to fulctiat the SEER ratings indicated for their
respective units, the Court cannot conclude @aatier misrepresented the capabilities of
the HVAC systemsTherefore, the CouGRANTS Carrier’'s motion to dismiss
plaintiffs’ claims based on miepresentations. The ColbMSMISSES without

prejudice claims2, 5, 6, 7, 8, 1113, 16, 17, 20, 23, 26 the extent such claimsrely on
alleged misrepresentations.

2. Omissions
a. Whether Rule 9(b) is Satisfied

Plaintiffs allege that they would nbave purchased their HVAC units had the
advertising, marketing matersaland or product informatiatisclosed the existence of a
manufacturing defect, which was material. 36, 39, 41, 43, 45, 47, 49, 110, 111.
As a result of the alleged failure to discldse defect, plaintiffs raise several claims
based on fraudulent omission and/or conoealt. See id. { 128-37; 141(d), 145-46,
153-55, 160-61, 166, 194, 2@R3, 255, 290, 318-19, 323, 349, 353. Carrier argues
that plaintiffs’ allegations of reliance on tbenission are boilerplatend insufficient as a
matter of law. MTD at 28. Carrier also camtis that plaintiffs fail to sufficiently allege
the circumstances surrounding their revigvany product information._Id. at 29.

When a claim rests on a fraudulent omisstbe,Rule 9(b) standard is somewhat
relaxed because “a plaintiff cannot plead &ittihe specific time of [an] omission or the
place, as he is not alleging an act, but a failoract.” Huntair, Inc. v. Gladstone, 774 F.
Supp. 2d 1035, 1044 (N.D. Cal. 2011) (tatmon marks omitted). Nonetheless, a
plaintiff alleging a fraudulent omission ooncealment must @hd the claim with
particularity. _See Bias v. Wells Fargo & Co., F. Supp. 2d, 2013 WL 1787158, *12 (N.D.
Cal. Apr. 25, 2013) (“Although Plaintiffs’lie@gations do allege fnaud based in part on
omissions, a plaintiff must still plead suclioh with particularity.”);_Kearns v. Ford
Motor Co., 567 F.3d 1120, 1127 (9th 4009) (“Because the Supreme Court of
California has held that nondisclosure is aral&r misrepresentation in a cause of action
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for fraud, it (as any other fua claim) must be pleadedtiv particularity under Rule

9(b).”). Courts disagree &3 what exactly a plaintiff alleging a fraudulent omission must
plead in order to satisfy Rule 9(b). For example, this Court has stated that, to plead the
circumstances of omission with specificity, a plaintiff must:

describe the content of the om@siand where the omitted information
should or could have been revealad well as provide representative
samples of advertisements, offers, or other representations that plaintiff
relied on to make her purchase anat tlailed to include the allegedly
omitted information.

Gomez v. Carmax Auto Sugstores California, LLCNo. 2:14-cv-09019-CAS-PL, 2015
WL 350219, at *6 (C.D. Cal. Jan. 22, 2018uoting_Marolda v. Symantec Corp., 672 F.
Supp. 2d 992, 1002 (N.D. Cal. 2009pesalso Parenteau, 2015 WL 1020499, at *7
(dismissing omission claims where plaintiftidnot allege any @ntact with Defendant
(as distinct from the dealer) prior to puasing her vehicle where omissions regarding
the defect at issue should or could hagerbrevealed,” and diabt “allege with any
degree of specificity which advertisementers, or other representations she relied on
that failed to include the omitted informatign"However, otheraurts have concluded
that a plaintiff's allegation of a “whol@de nondisclosure’ of a material defect” is
sufficient unless the defendant demoaists that there was “a document or
communication that [the plaintiff] shoulthve reviewed befoneurchase[.]”_See
Herremans v. BMW of N. Am., LLO\o. 14-cv-02363-MMM-PJW, 2014 WL 5017843,
at *19 (C.D. Cal. Oct. 3, 2014); Doyle v. §8ler Grp. LLC, No. 13-cv-00620-JVS,
2014 WL 3361770, at *6 (C.D. Caluly 3, 2014) (concluding it would be “nonsensical”
to “require Plaintiffs to prove they revied every [relevant] communication” including
“press releases, continually wgidd web pages, countless nmagh, and advertisements in
a variety of media”).

Plaintiffs allege that: (1) Oddo, pritw his purchase, “extensively reviewed
Arcoaire’s website and marig materials provided by his Arcoaire distributor”;
(2) Reardon feceived product information from her hagbuilder which indicated . . .
that Reardon’s systems was [sic] capatifl up to 16 SEER”; (3) LaSalaeteived
product information with [his] new system(4) Lamm, prior to purchase, “reviewed
Bryant's website, as well asformation from her installewhich provided efficiency and
capacity information”; (5) Kimball, prior to pdhase, “reviewed Bryant brochures that he
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received from his installer and reviewed Brysmtebsite”; (6) Klinge, prior to purchase,
“reviewed Comfortmaker’s product effemcy and capacityformation”; and

(7) Gallagher “reviewed Bryant\website and marketing maias.” AC 11 36, 39, 41,
43, 45, 47, 49 (ephases added).

The Court concludes that plaintiffsfBaiently plead the circumstances of
omission with respect to Oddo, Lamm, Kiatlh Klinge, and Gallagher to satisfy the
more stringent standard set forth in Mdeband Parenteau. These plaintiffs also
sufficiently allege reliance on atiegedly material misrepresentatidriThe Court
thereforeDENIES Carrier’s motion to dismiss Oddo, Lamm, Kimball, Klinge, and
Gallagher’s claims based on fraudulent onssion or concealment—to the extent
Carrier contests the specificity of plaintiffs’ pleadings However, plaintiffs dmot
allege that Reardon or LaSala actuallieeed the product information on their HVAC
systems, notwithstanding the fact that plaintiffs themselves identify the materials that
Reardon and LaSala should have read. d8thez, Reardon and Lal&alo not satisfy
even the more liberal standard appliedHerremans. Accordingly, Reardon and LaSala
fail to allege fraudulent omission and concealimgith sufficient specificity to satisfy
Rule 9(b). The Court therefo@@RANTS Carrier's motion to dismiss Reardon and
LaSala’s claims based on fradulent omission and concealmenandDISMISSES
without prejudice claims 2, 5, 11, and 13 in relation to Reardon and LaSata the
extent such claimsrely on alleged omissions.

b. Whether Carrier Disclosed the Alleged Defect

Carrier also argues that plaintiffs’ agsions claims fail because Carrier actually
disclosed that some of its HVAC units migi¥perience a TXV clog through its Dealer
Service Bulletins (“DSBs”). MTD at 30. Pldifis contend that they were not aware of
the DSBs, which were “issued as early28484,” AC 1 16, because the bulletins were not
made available to consumei®pp’n at 20. Plaintiffs therefore contend that the DSBs do
not constitute disclosures. Id.

® The parties dispute whether plaintiffs shallege reliance oBarrier's omission.
See MTD at 28; Opp’n at 21-28ecause the Court finds thatintiffs’ allege reliance
with sufficient particularity, the Court need nmesolve at this time whether reliance is a
required element for each common law aradestaw claim for omission and concealment
that plaintiffs plead.
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In Sumer [, the court dismissed plaifiifclaim that Carrier fraudulently failed to
disclose to purchasers of its air conditionurgts that the copper evaporator coils in
those units were defective due to thesaptibility to formicary corrosion. 2015 WL
758314, at *2. The court reached thasiclusion because Carrier had stated, in a
brochure available to consumers, that corrosion was possible and particularly
prevalent in high humidity regions. Id. t&f Sumer amended his complaint, the court
again dismissed Sumer’s fraudulent onuastlaim because Carrier’s brochure, along
with an industry report discussing the tendeotcopper coils to corrode, meant that
Sumer could not plausibly allege that Cariad “exclusive knoledge” of the alleged
defect. _Sumer v. Carrier Corp., Nigt-cv-04271-VC, 2015 WL 3630972, at *2 (N.D.
Cal. June 10, 2015) (“Sumer II"). Plaintiff®ntend that Sumer | and Sumer Il are not
applicable here becau€arrier's DSBs wereot made available toomsumers. Opp’n at
20. Carrier, by contrast, argues that the fofrdisclosure is irrelevant to whether
Carrier’'s knowledge of the TXV problem wascixsive. Reply at 21-22. Carrier further
contends that the plaintiff's citation to the BSin their complaint demonstrates that the
DSBs were in fact publiclgvailable. _Id. at 22.

Reardon and Kimball purchased their HVAQIts before the DSBs were issued in
2014. See AC 11 39, 45. As aresult, thé&B8annot constitute a disclosure of the TXV
problems with respect to Reardon and Kimbéil.addition, drawing all inferences in
favor of plaintiffs, the Court concludes thaaipitiffs have adequdiealleged that, even
though Carrier may have known of the defélcat information was not conveyed to
consumers. Thereforthe Court DENIES Carrier's motion to dismiss plaintiffs’
fraudulent omission and concealment claim# the extent Carrier seeks dismissal on
the basis of disclosure.

3. The Economic Loss Doctrinend LaSala, Lamm, Kimball, and
Gallagher's Common Law Negligent Misrepresentation and
Fraudulent Concealment Claims

Carrier argues that LaSala, Lamm, Kimball, and Gallagher's common law
negligent misrepresentation and fraudulent concealment claims are barred by the
economic loss doctrine because those plaintifily allege damages related to the HVAC
products they purchased. MTD at 31. klar Georgia, Maryland, and Indiana—where
these four plaintiffs reside—follow the econiartoss doctrine._SeTiara Condo. Ass'n,
Inc. v. Marsh & McLennan Companiescin110 So. 3d 399, 401 (Fla. 2013) (“[T]he
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economic loss rule is a judichalcreated doctrine that sdtsrth the circumstances under
which a tort action is prohibited if thenly damages sufferedeaeconomic losses.”);
Hanover Ins. Co. v. Hermo$zonst. Grp., LLC, 57 FSupp. 3d 1389, 1395 (N.D. Ga.
2014) (“The economic loss rule provides thatamilff may not recover in tort for purely
economic damages arising from a breachooti@ct.” (citing GenElec. Co. v. Lowe’s
Home Centers, Inc., 608 S.E.2d 636, §3a. 2005))); Morris v. Osmose Wood
Preserving, 667 A.2d 624, 630 (Md. 1995) (“[€]aconomic loss rule. . prohibits a
plaintiff from recovering in tort for purelgconomic losses—Ilosses that involve neither a
clear danger of physical injury or death, damage to property other than the product
itself.”); IMB Mfqg., Inc. v.Child Craft, LLC, 799 F.3d 780, 785 (7th Cir. 2015) (“Indiana
courts apply the economic loss rule to puelel recovery in tort for purely economic
loss—pecuniary loss unaccompanied by any ptgmirmage or peosal injury (other

than damage to the product or servicevpied by the defendant).” (quotation marks
omitted)).

Plaintiffs concede that Kimball and (aher’s negligent nsrepresentation and
fraudulent omissions claims may be dissaid under the economic loss doctrines of
Maryland and Indiana. Oppat 30. The Court therefol2dSMISSES with prejudice
claims 2 and 5 with respect to Kimball and Gallagher Plaintiffs do not address
LaSala’s common law negligent misreprasgion and fraudulent omissions claims,
which arise under Florida law. However, it apps that the same lagapplies equally to
LaSala’s claim. The Court therefdd@SMISSES without prejudice claims 2 and 5
with respect to LaSalafor the additional reason thiey are barred by the economic
loss doctrine.

Plaintiffs argue that Lamm’s common law negligent misrepresentation and
fraudulent omissions claims should not bengissed under Georgia law because there is
a “misrepresentation exception” to the econoloss rule in Georgia. Opp’n at 30.
Plaintiffs are correct that Georgia recags a “misrepresentation exception” to the
economic loss rule. See Home Depot U.SHc, v. Wabash NatCorp., 724 S.E.2d 53,
59 (Ga. 2012). The misrepresentation exceptidailsn“(1) the negligent supply of false
information to foreseeable persons, knawmnknown; (2) such persons’ reasonable
reliance upon that false information; angl €8onomic injury proximately resulting from
such reliance.”_Squish Lish, Inc. v. Thomco Speity Prod., Inc., 149 F.3d 1288,
1291 (11th Cir. 1998) (citing Hardaway CoRarsons, Brinckerhoff, Quade & Douglas,
Inc., 479 S.E.2d 727, 729 (Ga. 1997)). Becauamiiifs have not alleged that Carrier
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presented Lamm with false information, @eurt concludes thahe misrepresentation
exception does not apply. Therefore, @ga@s economic loss doctrine bars Lamm’s
common law negligent misrepresentation daddulent omissions claims. The Court
thereforeDISMISSES without prejudice claims2 and 5 with respect to Lamm
because they are barred by the economic loss doctrine.

Plaintiffs argue that Arizona’s enomic loss doctrine does not bar Reardon’s
common law misrepresentation and fraudutentssions claims because the economic
loss doctrine is in flux in Arizona. Opp’n at 3@laintiff’'s point to one district court that
declined to extend Arizona economic loss tol@ negligent misrepresentation claim.
See Homeland Ins. Co. of N.V. Sw. Real Estate Purasing Grp. Inc., No. 12-cv-
00856-PHX-FJM, 2012 WL 6050616, at *4 (D.iArDec. 5, 2012) (“The extension of
the [economic loss rule] to negligent n@presentation would go beyond the rule’s
purpose and essentially eliminate the tomegligent misrepresentan.”). Carrier, in
turn, points to an Arizona court of appethlat expressly “reject[ed]” the argument that
the economic loss doctrine does not applirdad and misrepresentation claims because
“[tlhe Arizona Supreme Court lek. . . that a contracting @& is limited wholly to its
contractual remedies for purely economic ledated to the subject of the parties’
contract.” _Cook v. Orkin Exterminatingo., 258 P.3d 149, 153 n.6 (Ariz. Ct. App.
2011). At least one districburt has found the rule artiaiéd in_Cook to be “overly
broad.” Jes Solar Co. v. Matinee Emerinc., No. 12-cv-626-TUC-DCB, 2015 WL
10943562, at *3 (D. Ariz. No\2, 2015). While there appedosbe some disagreement
among courts in Arizona, ultimately this Coig bound by the Ninth Circuit’'s conclusion
that, “[a]lthough Arizona has yet ttecide this issue, . . . gleggent misrepresentation . . .
would not be excepted from the ‘economisdorule by the Arizona Supreme Court.”
Apollo Grp., Inc. v. Avnet, Inc., 58 F.3d 47480 (9th Cir. 1995); see also Int'l Franchise
Sols. LLC v. BizCard Xpress LLC, Nda3-cv-0086-PHX-DGC, 2013 WL 2152549, at *3
(D. Ariz. May 16, 2013) (applying the econontiss rule to bar tort claims alleging
negligence and negligent misrepresentatidgticopa Cty. v. Office Depot, Inc., No.
2:14-cv-1372-HRH, 2014 WL 6611562, at *7 (Bxiz. Nov. 21, 2014) (“[P]laintiff's
common law fraud claims . . . are barred bya@benomic loss rule.”) Accordingly, the
Court concludes that Arizona’s econanoss doctrine bars Reardon’s common law
negligent misrepresentation and fraudu@missions claims. The Court therefore
DISMISSES without prejudice claims2 and 5 with respect to Reardorfor the
additional reason that they areiiea by the economic loss doctrine.
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C. Plaintiffs’ Unfair Trade Practices Claims

The parties dispute whether plaintiff heedequately alleged unfair trade practice
claimsthat are distinct from plaintiffs’ omissn and fraud based claims. According to
Carrier, plaintiffs allege that Carrier emggal in unfair trade practices because Carrier
continued to sell airanditioners after learning that somkits units were experiencing
clogged TXVs. MTD at 32. Carrier arguegtlisuch claims fail as a matter of law
because Carrier was not require recall or retrofit alunits that could have been
affected by the TXV issue. Id. Plaintiffsgue that they do natlege a “failure to
retrofit or recall.” Opp’n at 30. Rather gutiffs contend that Carrier sold defective
HVAC systems with a warranty that was iffgtient to covemrepairs and imposed
“repairs” that caused further damage. dd30-31. That Carrier knowingly engaged in
such conduct was—according to plaintffsnmoral, unethical and unscrupulous, and
constituted an unfair trade practice underrdievant state laws. Id. at 32—-33.

The Court has already found théit) plaintiffs have failed to allege that their
HVAC units continued tanalfunctionafter repairs were instituted?) plaintiffs have
failed to allege thaCarrier’'s warranties are unconscionable and failed of their essential
purpose; and ()laintiffs’ allegations with respetd the potential damage caused by the
injection of A/C Re-New arspeculative and do not estahlithat the repairs were
unsuccessful Therefore, the Court concludes tpédintiffs may not maintain unfair
trade practices claims based on allegationsGhatier sold defective HVAC systems
with an insufficient warranty and impost&epairs” that caused further damage.
Accordingly, the CourGRANTS Carrier’'s motion to dismiss claims 6, 8, 11, 13, 16,

17, 20, 23 and 2o the extent these claims are based on such allegations. Such claims
are herebypISMISSED without prejudice.

D.  Plaintiffs’ Unjust Enrichment Claims

Carrier argues that plaintiffs’ claimsrfanjust enrichment fail as a matter of law
because: (1) California and Georgia do neatmunjust enrichment as an independent
claim; and (2) even in states tltltrecognize unjust enrichmeciaims, such claims are
precluded by warranty claims. MTD at 34-35.

Under Arizona, Florida, Georgia, Indiararyland, and Missouri law, a plaintiff
may not recover under an unjust enrichntebry where a warranty covers the subject
matter in dispute. See Trustmark Ins. €oBank One, Arizoa, NA, 48 P.3d 485, 492
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(Ariz. Ct. App. 2002) (“As our supreme colnds explained . . . if there is a specific
contract which governs the relationship of fagties, the doctrine of unjust enrichment
has no application.” (quotationarks omitted)); David v. Am. Suzuki Motor Corp., 629
F. Supp. 2d 1309, 1324 (S.D. Fla. 2009) (“[T]hedty of unjust enrichment is equitable
in nature and is, therefore, not availableevéhthere is an adequate legal remedy. It
follows that a party may not maintain action for unjust enrichment if the damages
sought are covered by an express contrécitdtion and quotation marks omitted)); In re
Porsche Cars N. Am., Inc., 880 F. Supg@.801, 846 (S.D. Ohio 2012) (“When a
consumer seeks compensation for a defectiodymt that failed, the warranty covers the
subject matter in dispute and an unjust emnieht claim does not lie. A plaintiff cannot
use an unjust enrichment claim to alteegpand the terms of axpress warranty that
covers the product that is the subjechisfor her claim.” (citation omitted) (applying
Georgia law)); Terrill v. Electrolux Homiérod., Inc., 753 F. Supp. 2d 1272, 1291 (S.D.
Ga. 2010) (concluding that, when express wdyralaims fail, allowing plaintiffs to
recover under an unjust enrichment theoould impermissibly expand the terms of the
warranty); Reid v. Unilever U.S., Inc., 964 Supp. 2d 893, 922 (N.D. Ill. 2013) (“In
general, the remedy of unjust enrichmemntas available when a specific contract
governs the parties’ relationship.”); Stappulos v. Hewlett-Packard Co., No. 13-cv-
5084, 2014 WL 2609431, at *6 (N.D. Ill. JuneZl14) (“[U]nder lllinois law, [b]ecause
unjust enrichment is based on an impliedtcact, where there is a specific contract
which governs the relationship of the partid® doctrine of unjust enrichment has no
application. Therefore, Stavropoulos cannot allege an unjust enrichment count based on
his breach of warranty claim.” (citatiom@ quotation marks omitted)); Thorogood v.
Sears, Roebuck & Co., No. 06-cv-1999, 2006 BB02640, at *5 (N.D. lll. Nov. 9, 2006)
(“Where unjust enrichment clainiscorporate by reference allegations of the existence of
a contract between the pagijeourts will dismiss the unjust enrichment claim.”); cf.
Baldwin v. Star Sci., Inc., No. 14-cv-583)16 WL 397290, at *11 (N.D. Ill. Feb. 2,
2016) (“[W]here the plaintiff's claim of unjagnrichment is pradated on the same
allegations of fraudulent conduct that suporindependent claim of fraud, resolution
of the fraud claim against the plaintiff is dipositive of the ungmstchment claim as
well.” (quotation marks omitted)). JanuszGilliam, 947 A.2d 560567 (Md. 2008) (“In
Maryland, a claim of unjust @chment, which is a quasbatract claim, may not be
brought where the subject matter of the clamovered by an expss contract between
the parties.” (Quotation marks omitted));|IDa Ford Motor Co., 814 F. Supp. 2d 526,
551 (D. Md. 2011) (“Plaintiffs have not disjat Defendant’s contention that an express
contract governs the subject matter of¢te@m. Consequently, without a dispute
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concerning the existence of a contract, PlHs#re barred from alleging both theories in
their Amended Complaint.”); FLF, Inc. World Publications, Inc., 999 F. Supp. 640,
642 (D. Md. 1998) (“It is settled law in Maryland, and elsewheud, dlclaim for unjust
enrichment may not be brought where the scttnatter of the claim is covered by an
express contract between tharties.”); Howard v. Turbull, 316 S.W.3d 431, 436 (Mo.
Ct. App. 2010) (“If the plaintiff has entered irdo express contract for the very subject
matter for which he seeks recovery, unjust@mrent does not apply, for the plaintiff's
rights are limited to the express terms @& tontract.”); Patterson Oil Co. v. Verifone,
Inc., No. 2:15-cv-4089, 2015 WL 6149594 *at(W.D. Mo. Oct. 19, 2015) (“[T]he

unjust enrichment claim arises out o¢ thxpress warranty caoatt and must be
dismissed.”); Budach v. NIBCO, IndNo. 2:14-cv-04324, 2015 WL 3853298, at *8
(W.D. Mo. June 22, 2015) (“A plaintiff is certdynentitled to bring an unjust enrichment
claim as an alternative ground felief. But here Budachisnjust enrichment claim is
based in part on the warrantiie alleges hevould not have ‘purchased NIBCO’s PEX
products had [he] known that those PEXdrcts were defectivend that NIBCO would
not honor the terms of its exgas warranty.” Thus, his unjust enrichment claim arises out
of the express warranty contract and nhestlismissed.” (citatn and quotation marks
omitted)). Here, plaintiffseek to recover under a theory of unjust enrichment because
they allegedly “incurred unreimbursed, outpafcket expenses for rteaials, tools, and
other supplies necessary tpa# the defective systemshich rightfully should have

been covered by DefendantsAC § 116. These damaga® covered by the express
terms of plaintiffs’ warranties. As a rdsuhe Court concludethat Reardon, LaSala,
Lamm, Kimball, Klinge, and Gkgher fail to state claims for unjust enrichment. The
Court thereforé&sSRANTS Carrier’'s moti on and DISMISSESwithout prejudice claim

3 with respect to Reardon,LaSala, Lamm, Kimball, Klinge, and Gallagher.

By contrast, in Astiana v. Hain Ceted Grp., Inc., 783 F.3d 753 (9th Cir. 2015),
the Ninth Circuit reviewed a district courtissmissal of a unjust enrichment claim on the
grounds that it was duplicative or superfluous of other contractual claims. In its review,
the Ninth Circuit recognized that “in Californidhere is not a standalone cause of action
for ‘unjust enrichment.””_Id. at 762. Nonetless, the Ninth Circuit concluded that the
plaintiff's allegations were sufficient to séaa “‘quasi-contract’ cause of action” and the
duplicative nature of a quasi-doactual claim was an insuffiax basis for dismissal. |d.
at 762—-63. Subsequently, “[s]everal decisionshave permitted what were previously
considered to be superfluous unjust enrichhodaims to survive the pleading stage in
light of the Ninth Circuit’s decision in AstiarfaLoop Al Labs Inc.v. Gatti, No. 15-cv-
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00798, 2015 WL 5158639, at tR.D. Cal. Sept. 2, 2015); saéso Main v. Gateway
Genomics, LLC, No. 15-cv-02945-AJ8A/G, 2016 WL 7626581, at *16 (S.D. Cal.
Aug. 1, 2016) (“Defendant moves to dismiss Plaintiffs’ claim for unjust enrichment on
the grounds that it is not a separate cadisetion under California law. . . . The Ninth
Circuit [in Astiana] recently foreclosed uptire argument advanced by Defendant.”); In
re Safeway Tuna Cases, No. 15-cv-BBEMC, 2016 WL 3743364, at *2 (N.D. Cal.
July 13, 2016) (pursuant to Astiana, permitbreach of warranty and unjust enrichment
claims, even though they adeplicative);_Arroyo v. TP-Ink USA Corp., No. 5:14-cv-
04999-EJD, 2015 WL 5698752, at *11 (N.D. Caépt. 29, 2015) (permitting plaintiff to
plead breach of express warranty and urgasichment); but see Dickey v. Advanced
Micro Devices, Inc., No. 5:15-cv-04922MRW, 2016 WL 1375571, at *8 (N.D. Cal. Apr.
7, 2016) (“In this case, the court finds tp&intiff’'s unjust enrichment theory rests on
allegations covered by other claims thaivpde for legal remedies. Plaintiff's unjust
enrichment claim is superfluous, and, adoagly, dismissed.(citation and quotation
marks omitted)). Accordingly, the ColbDENIES Carrier’'s motion to dismiss Oddo’s
unjust enrichment claim.

VI. CONCLUSION

Breach of Express Warranty

The Court DISMISSES without prejudice claithgto the extent plaintiffs plead
breach okexpress warranty), 4, 9, 1418, 21, 24, and 27.

Breach of Implied Warranty

The Court GRANTS Carrier's motion thsmiss the following claims: 1 (to the
extent plaintiffs plead breach ohplied warranty), 10, 12, 15, 122, 25, and 28. The
Court DISMISSES claims 1, 10, 15, 22, 25, and 28 without prejudice, and
DISMISSES claim 12 with prejudice.

Misrepresentation

The Court DISMISSES without prejudice claighss, 6, 7, 8, 1113, 16, 17, 20, 23
and 26to the extent such claimsrely on alleged misrepresentations.
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Fraudulent Omission and Concealment

To the extent Carrier’'s motion conteste 8pecificity of plaintiffs’ pleadings, the
Court DENIES Carrier's motion to dises Oddo, Lamm, Kimdll, Klinge, and
Gallagher’s fraudulent omissiomé concealment claims. Mever, the Court GRANTS
Carrier’'s motion to dismiss Reardon andSlaéa’s fraudulent omission and concealment
claims and, therefore, DISMISSES without pigige claims 2, 5, 1Bnd 13 in relation to
Reardon and LaSata the extent such claimsrely on alleged omissions or conceal ment.

The Court DENIES Carrier's motion tosmniss plaintiffs’ fraudulent omission and
concealment claims to the extent Carrier saikmissal on the bas$ disclosure of the
TXV issue.

Common Law Negligent Misrepresentatiand Fraudulent Concealment Claims

The Court DISMISSES without prejudice ¢tas 2 and 5 with respect to Reardon,
LaSala, and Lamm because those claimdarred by the economic loss doctrine.

The Court DISMISSES with prejudice claiBsand 5 with respect to Kimball and
Gallagher because plaintiffsmoede that these claimsedvarred by the economic loss
doctrine.

Unfair Trade Practices

The Court DISMISSES without prejudice clai®s8, 11, 13, 16, 17, 20, 23, and
26 to the extent these claimse based on allegations ti@Garrier sold defective HVAC
systems with an insufficient warranty and impasrepairs” that caused further damage.

Unjust Enrichment

The Court DISMISSES without prejudice ataB with respect to Reardon, LaSala,
Lamm, Kimball, Klinge, and Giegher. The Court DENIESarrier's motion to dismiss
claim 3 in relation to Oddo.
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Plaintiffs shall havdourteen (14)days from the date of tharder to file a second
amended complaint addressing tieficiencies identified herein.

IT IS SO ORDERED.

00 : 00
Initials of Preparer cMm)
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