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[. INTRODUCTION

Plaintiff Donald DeLancey worked as BhSecurity Analyst for Automobile Clu
of Southern California (“Auto Club”) until $gember 3, 2014, when he was hospital
for a suspected transient ischemia atta@kt. 50-4 [Declarabn of Heidi Jacques
(hereinafter “Jacques Decl.”) Ex. B (Adnstrative Record, hereinafter “AR™)] 909,
1924-30.) On January 10, 20IZeLancey submitted a claim for long-term disability
(“LTD") benefits under Auto Club’s Group Longerm Disability Plan (the “Plan”) to
Liberty Life Assurance Company of Bost (“Liberty”). (AR 1-12.) Liberty is
responsible for administering and paying wiaifor LTD benefits under the Plan in

accordance with the Disability ¢dome Policy (the “Policy”).Liberty denied DelLancey

claim on April 16, 2015, (AR 784), and affirméae denial in response to DelLancey’s

appeal on November 18, 2015, (AR 21).

DeLancey brings this action under tBmployee Retirement Income Security A
of 1974 (“ERISA”), 29 U.S.C. 88 1004t seq.challenging Liberty’s denial of LTD
benefits. After a bench trial on the administ@record, the Court finds that Liberty ¢

not abuse its discretion in denyingl&cey’s claim for LTD benefits.

[I. BACKGROUND

A. Relevant Terms and Conditions of the Policy

The ERISA-governed LTD Bh in which DelLancey was enrolled through his

employment provides that a person is “disdbiéthey meet the following definition:

I If the Covered Person is eligibler the 6 Month Own Occupation
benefit, ‘Disability” or “Disabled’ means during the Elimination
Period and the next 6 monthssability the Covered Person is
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unable to perform all of the matatiand substantial duties of his
occupation on an Active Employmentsimbecause of an Injury or
Sickness; and

. After 6 months of benefits haven paid, the Covered Person is
unable to perform, with reasonablentinuity, all of the material and
substantial duties of his own amyaother occupation for which he is
or becomes reasonably fitted by triaig, education, experience, age,
and physical and mental capacity.

(Jacques Decl. Ex. A at 20 (phmasis in original).) The ‘fEnination Period” means “a

period of consecutive days of Disability fmhich no benefit is pable,” which “begins

on the first day of Disability.” Ifl. at 21.) This is the greater of “the end of the Covefred

Person’s Short Term Disabilienefits” or “26 weeks.” Ifl. at 17.)

B. Initial Hospitalization

On September 3, 2014, Deicey was admitted to tlenergency room at Hoag
Hospital for a suspected transient ischeattack (“TIA”), also known as a
“ministroke,™ after he noticed “onset of fatigaad right facial droop with drooling”
beginning around 9:30 a.m. while at worfAR 901, 905.) He noted that he was
speaking slowly and said he felt “flushatdavery tired.” (AR 905.) He also reported
that he had experienced a similar edes earlier that year in Januaryd.] At the time,
DeLancey was 60 years old. The emergewwom doctors condted a CT angiograph)
of his head and neck and concludeat thpresented “no acute findings.ld) A

neurologist also evaluated him dffielt that [DeLancey] was not a TBA&andidate.”

(1d.)

! SeeDkt. 58 at 3 n.1.
2 TPA is short for Tissue Plasminogen Activator, alitation used to treat a stroke that must be
administered within several hourstbe stroke to be effectiveS¢eDkt. 60 at 6, 6 n.2.)
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DelLancey was then transferred to KaiBermanente Hospital (“Kaiser”) becau
he presented with “slurred speech and apiasfAR 901.) Dr. Juy Minh Le noted thg
he had a “[p]ossible right lip droop” andstspeech was “somewhat slow.” (AR 907.)

Dr. Le observed no other neurological abnormalitiég. ({CN [1-XII otherwise grossly

intact, 5/5 strength in the upper and lower extities. Sensation grossly intact. Rapid

finger movements intact. Finger to nose aatai Babinski downgoiniilaterally.”).)
DelLancey was “[a]lert and @nted” and was experiencingn]p acute distress” but he

appeared tired and Higce was flushed.Id.)

se
1

The doctors at Kaiser performed M| and an echocardiogram, and both exams

tested negative for TIA. (AR 90%ge alsAR 920 (MRI presented “no acute
abnormality,” just “[m]ild periventriculawhite matter disease.”); AR 907 (EKG
presented “no acute ischemic findingsH)s CT angiogram was also normal. (AR 9(
(“No acute intracranial abnormalitiesfgancement. No significant perfusion
abnormalities. Unremarkab{&T angio.”).) A speech plaologist, Kevin Schell, met
with him and found his speeatpgnition, and behavior to lv@thin normal limits. (AR
917.) Mr. Shell noted that he “did ne#em aphasic duringday’s session” and had

“[n]Jo slurred speech.” 1d.)

Upon discharge, Dr. Nam Quoc Le repdrtthis patient did NOT have a Stroke
during this hospital admission,” (AR 904 (emphasisriginal)), and that he could rett
to work in two days, (AR 903). Prior thscharge, Nurse Marcidercado also noted
that DeLancey had “no slurred speech.”R(821.) DelLancey was discharged the ng

day and was never prescribed angls medication. (AR 901, 906.)

3 Aphasia is a neurologicabadition involving impaired ability tcommunicate, speak, write, and
understand languageS€eDkt. 56 n. 4.)
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C. Short Term Disability Claim

DelLancey ceased working after his pitalization on September 3 and 4, 2014
and submitted a claim to AwuClub for short term disdlity (“STD”), which was
approved. (Dkt. 50-1 at 3; Dkt. 56 at 22uto Club administers and sponsors its owr|
STD plan—Liberty had no involvement Rlaintiff's STD claim and payment of
benefits. (Dkt. 56 at 2—3; Dkt. 60 at Z)I'D coverage ceased btarch 8, 2015. (Dkt.
50-1 at 3.)

D. Medical Appointments Prior to Claim Submission

On September 8, 2014, four days afteL&w®cey was discharged from the hosg
he met with primary care physician Dr. Te@fan and reported that he felt “sluggish
had “trouble finding words and typing,” experged “stress at work,” and felt he “can
work due to dysarthrfeand aphasia and typing diffities.” (AR 994.) DeLancey’s
neurological tests that day showed no abradities, (AR 997 (“He is alert and oriente
to person, place, and time. Has normal reflexes. No ciahnerved deficit. Gait
normal. Coordination normalcCS score is 15.”)), but hested positive for depressiq
(AR 996, 997).

DelLancey then met with speech and language pathologist, Jaclyn Rooney,

September 12, 2014. (AR 1044bHle expressed conceraBout “slow speech and

difficulty finding words,™ that he was “very sleepy and his eyes are ‘heavy,
and that he had “trouble speakihgring a lengthy period of time.”ld.) He compared
himself to the “Old Man from the Carol Bami&how™ and noted increased difficulty

following directions. (AR 1044-45.) He alsgported being “very stressed” during th

4 Dysarthria is a neurologicabadition involving difficulty controllng the muscles used in speech, ¢
characterized by slurred or slow spe#tdt can be difficult to understandSeeDkt. 56 n.5.)

-5-

n,

in

e

nften




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

time of his suspected TIA. (AR 1045Ms. Rooney conductedagnitive-linguistic
evaluation and found no impairment inll2@&cey’s orientation and awareness,
immediate memory, recent memory, long-tanamory, thought organization, reading
and visual processing, and writing. (AR45.) Only his auditory “Processing and
Comprehension” and “Logic, Reasoning, and Inference” assessments were low (€
37%, respectively).1d.) His informal language screening test similarly indicated nq
impairment in auditory comprehension, conmug, and verbal expression, except in {
sub-categories of complicated “Body P@dmmands” (40%) and “Responsive Namir
(60%). (AR 1046.) Ms. Roogeconcluded that he preded with “mild aphasia and
dysarthria secondary to a transierhismic attack” because his speech was

“characterized by reduced rate and loudnasd,word-finding difficulties.” (AR 1049.

On September 15, 2014, DeLancey mih\a social workerRebecca Anne Hall
who reported that DelLancey suffered fromotl stress.” (AR 1052.) She noted that

the day DelLancey experienctok suspected TIA, he wacheduled for a performance

review at work. Id.) Several days before thengtluled performance review, a
supervisor warned him thatshieview “may not be positivednd if it was not, he may
“let go from his job.” [d.) Ms. Hall noted that “sincelje] most recent TIA [DeLance
has experienced poor concentration, poonttia to details, slow speech and fatigue
daily.” (1d.) She arrived at “no diagnosiahd concluded that DeLancey had
“occupational problems” and “other psycbogl and environmental problems.” (AR
1056.)

DelLancey met with Ms. Rooney forf@low up speech therapy appointment or
September 25, 2014. (AR 1110.) Ms. Roonegimgvaluated him and determined th
according to “standard assgnents” DelLancey “presasntith attention, memory,
executive functions, language, gihds] visuospatial skills arevithin normal limits wher

compared to adults iage.” (AR 1115.) She also notédt the “[rlesults from inform3
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assessments should be interpreted with cawts [DelLancey] has also been diagnos;
with Acute Stress disorder by Dr. Chamdasigns of depression. Motivation and

performance may hinder his ovenaéirformance at this time.1d.)

Four days later, on Sephber 29, 2014, DelLancey tweith Dr. Terry Thay-Lun
Chan and reported symptoms of “heart flyttepeech delay, dieyed walking, and
lightheadedness. (AR 1143.) Dr. Chan fourat tte had no impairment in his memo
affect, and judgment. (AR 1146.) Dr. Chan observed signs of dysarthria, organig
syndrome, and history of transient ischeattack, but noted that there was “possibly
some psychiatric component to thisld.f At a follow up appoinhent in January 201"

however, he abandoned his “organiaibrsyndrome” diagnosis. (AR 1793.)

On October 6, 2014, DeLasg met with psychiatriddr. Pranav Vinaykant Shah
who conducted Global Assessment of Functioning (“GAF”) testing, which demons
“[m]ild symptoms (e.g. depressed mood amitt insomnia) OR [s]Jome difficulty in
social, occupational, or school functionitfidtat DeLancey hlas meaningful social
relationships; [and that he is g]leneralipétioning pretty well.” (AR 1177 (emphasis
original).) Dr. Shah concluded that he Hadld depressive symptoms” for the last fe
months and diagnosed him with “uesgified” depression. (AR 1176, 1177.)

DelLancey then met with Ms. Roonfy his third speech therapy session on
October 8, 2014. (AR 1218.) At that meeti Ms. Rooney noted ah his “articulation
was accurate and he wh30% intelligible during conveational speech.”ld.) She
found him to present with “attention, mempexecutive functions, and visuospatial s
within functional limits when compardd individuals his age,” and “minimal
dysarthria.” (AR 1219.) At follow up sessioos November 18, 2014, and Decembs
2014, she reported that he no longer had dysartifAR 1437, 1567.) At a final meeti
on December 17, 2014, Ms. Roor@stermined that DeLancey had satisfied his test

-7-

D
o

ry,
t brain

JT

trated

in

N

Kills

r2,
ng




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

objectives, had “mild cognitive deficits,hd required no further speech therapy but

could schedule a follow up appointment in enenth if he desired. (AR 1601-02.)

On October 30, 2014, DeLancey met vatphysical therapist, Mr. Bryan Rilea,
due to “fatigue with walking and mobilityhroughout his day.” (AR 1348.) Mr. Rilea
tested him and found most of his movemenbe normal or within functional limits bu
that his gait demonstrated a “left lateral sbffhips with left LESLS phases of gait” ar
his posture demonstrated “forward heainded shoulders, increased thoracic kyph
and increased cervical lordosis, increased &I decreased lumbar lordosis.” (AR
1349, 1351.) Mr. Rilea gaverhilight therapeutic exercises including “sit to stands,’
walking program, and “alternating finggps touching” exercises. (AR 1351.)
DeLancey also met with MRilea on November 20, 201#hen he was given a few
additional exercises, (AR 1451-55), and agam December 18, 2014, when Mr. Riles

concluded that his goals wemehieved and dischargedrhfrom therapy, (AR 1617-21).

On November 21, 2014, DeLancey mathwbDr. Tracy Chaffee for a psychiatric
evaluation. (AR 1480.) She diagnosed hiithwlepressive disorder and insomnia, a
she recommended supportive counseliid.) (On November 26, 2014, DelLancey ag
met with Dr. Chan who noted that hisunelogical assessments were normal and

suspected DelLancey had “some anxiety agoirig back to work soon.” (AR 1520.)

On December 2, 2014, DeLancey sawacupational therapist, Ms. Mary Recl
for “difficulty picking things up.” (AR 154145.) She found most of his functions to
normal but noted “functional impairmentsi’ his right hand and gave him correspong
exercises. I(l.) He met with Ms. Michelle Wo@nother occupational therapist, on
December 16, 2014, and January 5, 2@d5follow up appointments where he

demonstrated “slight gains” in strengtideoverall “fair+ to good functional use” of his
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right upper extremity. (AR 1582, 1727.) Delcawy also told Ms. Wo that he had bee
working on the computer, but that fatigueili@d his time on the coputer. (AR 1727.)

DeLancey saw a neurolagj Dr. Erika Pietzsclgn December 23, 2014, and
reported concern about memory loss andeYijJual speech and hand deficits.” (AR
1643.) Dr. Pietzch noted that she “[s]uspetitsome psychosomatic component” to
symptoms. I.) She reviewed DelLancey’s medicatords and reported that he was
initially “diagnosed with possible ischemic, hever his MRI was negiae for stroke.”
(AR 1643-45.) She reported that his GardIitrasound showed “no evidence of
hemodynamically significant stenosis.” RAL645.) She conducted neurological exa
and memory tests that showed normal lteaand determined that DelLancey had

“nonspecific subjective cognitive problemaiid a “moderate amount of chronic smal

vessel disease,” but that there was “no speodurological condition to be diagnosed.

(AR 1644.) In her assessment she calledsidy@ember 2014 incident as a “questiong
iIschemic event.” Il.) However, DelLancey requestadheuropsychological evaluatiof

so she approved oneld))

On January 29, 2015, DeLanceytmath Dr. Priscilla Armstrong for a

neuropsychological assessmeHte reported that he wasrp@aming all activities of daily

living (“ADLSs”) and was abldo drive, but experience@dngoing mental confusion and
fatigue for which he requiresnap daily.” (AR 1769). She tested his intelligence,
attention and concentration, visuospatial skills, akrbemory, nonverbal/visual
memory, language, executive functioniagd motor skills, which encompassed
approximately 24 sub-categmsie(AR 1768-69.) He tested in the average or high
average range for his age ih@tegories, except for thelfowing five sub-categories:
visual skills (13th percentilebasic attention (16th perdda), visual processing speed
(<1st percentile), attention and sequencibgflf percentile), and dterity and speed in

his right hand (18th percentile)ld() She noted that with regard to his impairments
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visual processing speed, “it should be noted that he had difficulty with visual scan
and finding items, thus his score was negajiv@lpacted by visual skills rather than g
true processing speed issue.” (AR 1768.) 18#ted that this impairment also affecte
his attention and sequencisgore. (AR 1769.) She concluded that his current
“neuropsychological assessment revealedagesrange intellectual functioning,” that
presented with a “generally intact neurocdiyei profile,” that his “cognitive skills are
generally within normal limits,and that he did not mettte criteria for dementia.ld.)
She also noted that his “low average scoviés motor speed and visual scanning are
likely a result of possible CVA. (Id.)

E. Long Term Disability Claim
On January 10, 2015, DelLancey submittetham for LTD benefits to Liberty.

(AR 1-12.) Liberty sent his file to a licensed and Board Certified psychologist, Dr

Timothy Belliveau, for review. (AR 862, 8738Dr. Belliveau revewed DelLancey’s

ning

he

entire medical record and concluded that rotpdes insufficient support for the presence

of dementia due to stroke . . . or thegence of mild cognitevimpairment due to
stroke,” but that it does “provide reasonaslgport for the presence of mild depressi
symptoms.” (AR 870.) Heeviewed and summarizecktfile in detail, (AR 870-78),
and found “insufficient support for thegsence of impairmeih [DelLancey’s]
emotional, psychological, or cognitive fuimning that would preclude his ability to
resume his occupational functioning at any time beyon@1¥#9/15 neuropsychologig

examination.” (AR 870

Liberty also sent Plaintiff’s fileo Dr. David Houghton, a Board Certified

physician in internal medicine, for an assessment. (AR 863.) Dr. Houghton revie

® CVA is short for “cerebrovasculaccident,” ora stroke. $eeDkt. 56 at 1 n.1.)
-10-
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entire file and concluded that the medlieaidence only supported conditions of

hypertension, depressive disorder, and urolithiasis. (AR 863-64.) He reported th
“diagnostic tests and physicakams have not demonstrated any abnormalities that
provide a basis for [DeLancey’'symptoms” and that “[n]o restrictions or limitations §

supported outside of psychiatric issuedd.)(

On March 31, 2015, Ms. Jeannie Swain, a case mager at Liberty,
recommended denying the claim. (AR 8igr manager, Juanita Chandra, recomme
contacting DeLancey'’s treating physicidrefore making a final decisiongd(), so Ms.

Swanson sent Dr. Belliveau abd. Houghton’s reports tBr. Armstrong and to Kaiser

and asked for a review the assessmentgjdimod) any disagreements they might have.

(AR 823.) Kaiser, responding on behalfitsklf and Dr. Armstrong, indicated that
“providers will not review ay independent medical revisywroduced for the purpose
disability benefits determation.” (AR 789.)

Rebecca Moody, another casenager for Liberty, also xeewed DelLancey'’s file

and recommended denying the claim, and Rdbgjiandomencio, her manager, agre
(AR 7.) On April 16, 2015, Ms. Moody sentedter to DeLancey, notifying him that h
claim had been denied. (AR 784.) Tdenial letter quoted Dr. Belliveau and Dr.

Houghton’s findings, as well as Kaiser’s deaisinot to review those reports, and the
explained that “[b]Jased on the medidalcumentation received in relation to the

requirements of your occupati, you do not meet the defimti of disability outlined [in
the Policy].” (AR 786.) The letter also natifl DeLancey of thepgpeal process, which

required him to submit any additional medioatords in support of his appeald.]

I
I
I
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F. Appeal of Claim Denial

On August 18, 2015, DelLancey’s attorney sent Liberty a letter to appeal the
of LTD benefit$ but failed to include any supportj documentation. (AR 724.) His
attorney sent a follow up letter on September 21, 2015, stating that he would subr
additional documentation in gport of the appeal, (AR 677), which Liberty received
September 23 and 22015, (AR 84-673).

On March 25, 2015, DeLancey met widin. Chan and reported speech problen
(AR 525.) Dr. Chan noted thhis physical and neurological exams were normal, by
his speech skills were “poor” had and ‘@@aued” and he was “unable to perform
requested duties per his job.” (AR 528.) Karch 27, 2016, Dr. Gin reported, “In my
opinion, the patient currentlyannot perform the duties of his prior position at the AL
Club (IT specialist). It requires too mubkgh level thinking, cognitive reasoning, anc
interpersonal communication. He would very poorly and will likely make many
mistakes at work. If there is a position fom at the Auto Club that does not require
above listed duties, he mae able to work in that positia . . . Therefore he cango b
to work with accommodations since we do agpect [him] eveto recover those
functions and abilities.” (AR 593.)

DeLancey resumed physical therapyh Mr. Rilea on April 17, 2015, upon
referral by Dr. Chan due tus reported “unsteady gdit(AR 581.) Mr. Rilea’s
examination revealed substantially the sanselts as his prior visits and he gave him
similar light treatment plan of therapeugigercises. (AR 582-84[peLancey met with
Mr. Rilea on May 15, 2015 (AR 581), but didt attend his follow up appointment on

® The letter also purported to appeal Liberty’sideof STD benefits, (AR 724), but DeLancey neve
submitted a claim for STD benefits to Liberty—his STD benefits were granted and administered
independently by Auto Club, (AR 22).
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June 30, 2015, because his wife had brokemaimerand he was taking care of her, so
was discharged, (AR 585.)

On July 29, 2015, DeLanceaw Dr. Chan again. (ARL7.) He reported that h
motor skills were improving but his speech issues were the sadie.Df. Chan noted
that he “[a]dvised that everdlly [DeLancey] will need to tern to work with modified
restrictions. But given [his] anger issues fithy not be prudent toave [him] near the
public.” (AR 618.) Dr. Chamnepeated this opinion at another appointment on Augu
2015, noting that possible work restrictica@uld include “limited person to person
contact, no or limited computer usage, avomaof higher level furions at work, [and
limited time at work with breaks tavoid frustration.” (AR 634.)

In March, May, and Jy 2015, DeLancey alsmet with Dr. Chaffee for
counseling. (AR 512, 575, 625.) He repdrtrustration with memory and in July he
reported “bouts of yelling, hitting [him]self dhe head, and clearing the counter of g
condiment bottles,” (AR 625), which becames$ frequent” in September, (AR 176).
He also saw Ms. Rooney again for spee@nahy and reported speech problems. (A
171.) On September 12, 2015, she conductagdated assessment, finding that he
performed at 100% in most categories, 7B%Recent Memory” and 80% in “Mental
manipulation 5 words.” I(.) She concluded that hergsents with mild cognitive
deficits as a result of a stroke. Areaslificulty are reported in daily memory and

function.” (d.)

On April 24, 2015, DeLancey returnéat additional occupational therapy with
Ms. Woo due to his inability to remembaay to day information and resulting
frustration. (AR 553.) She encouraged wgtohaily as an exerse and recommended
“community resource on Cognitive dayogram at High Hopes Costa Mesald.) She

also noted “good to normal strengin’his right upper extremity.ld.)
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On May 27, 2015, he returned to naogist Dr. Pietzsch. (AR 599.) She

reviewed his tests, which wet&ithin normal limits test results” with “some deficits.”

(Id.) “His MRI brain showed modate amount of small vessel disease. It is possible that

those spots interrupt his cognitiftenction, but it is impossible t@st . . . . At this poin{

patient has non-specific cognitive deficits, whato not meet criteria for dementia.ld.)

She prescribed Aricept, a medtion used to treat Alzheimer’s disease, for a brief period

at DelLancey’s request. (AR 23, 31, 54, 600-04; Dkt. 56 at 18.)

On October 9, 2015, Liberty receivedapy of a form that DeLancey’s attorneys
had prepared and sent to Dr. Ch§AR 75-78.) The form contained th&orney’s
summary of DeLancey’s medical histonydapresented questions to Dr. Chaldl.)( For
example, it listed DeLancey’s symptoms sastfacial droop, drooling, and dysarthria,
and asked Dr. Chan toetk a box indicating whethsuch symptoms were
“neurological”’ or “psychological.” Ifl.) Dr. Chan indicated thumh check marks that all
the symptoms were “neurological.” (AR Y7t also asked, “In your professional
opinion, taking into account his medical find&gob descriptiorand definition of LTD,
is Mr. DelLancey disabled?” undehich Dr. Chan checked @) for “yes.” (AR 78.) Iy

a follow up question (“If your answer is &:.then is Mr. DeLancey’s disability

—

neurological or psychological?”) Dr. Chahecked the box fdneurological.” (d.)
DelLancey’s attorneys also provided Lityewith a letter from Dr. Chan excusing

DeLancey from jury duty. (AR 79.)

G. Liberty Investigation of Appeal

Liberty forwarded Plaintiff's filejncluding the new documents submitted on
appeal, to two additionalpdependent physicians—+[Rajat Gupta, Board Certified in
Neurology, Pain Medicine, and Headadhedicine, and Dr. David Yuppa, Board
Certified in psychiatry and psychosatit medicine. (AR 28-33, 47-52.)
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On October 22, 2015, at Liberty’s requd3t. Gupta conferred with DelLancey’s

treating neurologist, Dr. Pietzch, who statieat his neurological exams and MRI wer
negative for stroke and that neuropsychatagtesting in January 2015 showed that |
had “average intelligence agénerally intact cognitiveunctioning.” (AR 54.) Dr.
Pietzch repeated that she is of thenam that DelLancey has “no significant

demonstrable deficits to either phyai and/or cognitive functioning.”ld.)

On October 28, 2015, Dr. Gupta reporteat tthe record “supports the following
diagnoses: hypertension, hyperlipidemiaotic small vessel ischemic disease, and
depression. A diagnosis of TIA is alsospected, but not confirmed . . . . The
preponderance of the evidence in the avaslabédical record, spanning from the timg
hospital discharge on 9/04/14 to the present, supports that the claimant had an af
any significant residuals from the suspected—FHn both physical capabilities as well
cognitive and/or language functions. Therefdhere is no impairment supported for
of the time periods in question.” (AR 51Dr. Gupta also disaged with Dr. Chan’s

findings as follows:

The claimant’'s PCH)r. Chan, has supported his patient’s
allegations of being impaired, but this support is based
primarily on the claimant’'s #ereported symptoms. He does

not provide objective support for his opinions. In fact, the
overwhelming amount of obj&ee evidence in the record
supports that there is no significant presence of neurocognitive
dysfunction. Dr. Chan'’s lateptogress notes on 7/29/15 and
8/26/15 actually seem to implicate psychiatric issues as the
major hurdle in his patient retung to work—such as his easy
frustration and angry outbursts.

Whether there is significant impairment from a psychiatric

perspective would be best detémed by a reviewer within the
mental health specialty.
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(AR 52.)

On November 16, 2015, Dr. Yuppa repdrtbat “the medical evidence does nc

support the claimant’s complaints of cagre impairment. Neuropsychological testing

was generally within normdimits, and neither Dr. Chaféenor Dr. Shah documented
any clinical evidence of the claimant’pmts of cognitive abnormalities.” (AR 33.) |
also stated the clinical evidence “does notawoorate the claimant’s reports of sympits

or support the presence of an impaijrdegree of symptomatology.’ld()

H. Additional Medical Records from New Doctors

In late October 2015, DelLancey'’s atteys provided Libeytwith additional
records. (AR 56, 59.) DelLancey’s attorriead prepared another form (nearly identig
to the one sent to Dr. Chan) and sent it to Dr. Phillip O’'Carroll. Dr. O’'Carroll saw
DeLancey on September 22, 2015. (AR 6Br) O’Carroll checked the boxes on the
form indicating that DeLancey’s symptomsreaeurological rather than psychologic
and that he had a neurological disabilipAR 60—62.) On another form prepared by
DeLancey’s attorneys, Dr. O’Carroll indieat that DelLancey klssuffered a TIA and
diagnosed him with “cognitive impairment(AR 63.) Dr. O’Carroll indicated that
DeLancey would have difficulty with low anoderate stress work because of “cognif
impairment” due to “possible stroke/TIA.(AR 64.) The report included no diagnost

evidence or test results, nor did it indicate vahif any, medical records he relied on.

DelLancey’s attorneys also providederty with a pre-prepared “Psychological
Opinion” form filled out by Dr. Joshua Matthews. Dr. Matthews checked boxes or
form indicating that DeLancey can understand earry out short instructions but that
cannot maintain focus and contmtion, sustain an ordinargutine, complete a norma

workday, deal with work stress, work indepently, troubleshoot IT problems, or sit {
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eight hours a day to do IT security reporfR 57.) He also checked boxes indicatin
that with difficulty DeLancey could getahg with coworkers, handle instructions ang
respond appropriately to supervisors, aadlavith stress of skilled work requiring

critical thinking and judgment.ld.) Like Dr. O’Carroll's form, this report included nc
diagnostic evidence or test results, nor diddicate which, if any, medical records he

relied on.

I. Liberty Upholds Denial of Benefits

On November 18, 2015, after conductingradependent review of the entire clz
file and rebuttal evidence, including theoets from Dr. O’Carroll and Dr. Matthews,
Heidi Jacques, an Appeal Rew Consultant for Liberty, prepared and sent a letter
affirming the denial of benefits. (AR 21-26The letter included a summary of all ne
rebuttal evidence as well aetindependent reviews of DYuppa and Dr. Gupta.ld)

In the letter Liberty acknowledged thatlacey “may expeence some symptoms
associated with his condition.'ld() However, it concluded that “the available
information does not contain physical, neogt, neuropsychologic or mental status
exam findings, diagnostic test resultsptrer forms of medical documentation that
reasonably correlate with MDeLancey’s subjective compldgiand to support that hig
symptoms were of such severity that thegulted in restrictions or limitations renderi
him unable to perform the duties of hiscapation throughout and beyond the Policy’
elimination (waiting) period.”(AR 25.) Liberty maintaied that DeLancey had not
adequately demonstrated disabilityd.)

I
I
I
I
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[ll. DISCUSSION

A. Standard of Review

The parties dispute the applicable standard of revi&eeljkt. 56 at 3; Dkt. 60 g
14.) Although de novo reew is the default standard, where a plan confers
“discretionary authority as a ritar of contractual agreemefiten the standard of revie
shifts to abuse of discretionAbatie v. Alta Health & Life Ins. Co458 F.3d 955, 963
(9th Cir. 2006). To trigger the deferentsandard, a plan mu&tnambiguously providg
discretion to the administrator” but norpeular “magic words” are necessarll. Here,
the Plan states “Liberty shall possess the aitthan its sole discretion, to construe th
terms of this policy and to determine banelfigibility hereunder. Liberty’s decisions
regarding construction of thierms of this policy and Ioefit eligibility shall be
conclusive and binding.” (Jacques Decl. Bxat 40.) This language unambiguously
provides discretion to the Plan Administraten, Defendants correctly assert that the
abuse of discretion standard appli€&eePannebecker v. Liberty Life Assur. Co. of
Boston 542 F.3d 1213, 1217 (9th Cir. 2008) (‘&Rlan here was a discretion-grantin
one, as it stated that Liberty ‘shall possesstithority, in its sole discretion, to consti

the terms of this policy and to detarma benefit eligibility thereunder.””)see also
Abatie 458 F.3d 963 (A plan stating that “[t]hesponsibilityfor full andfinal
determinations of eligibility fobenefits; interpretation of termsleterminations of
claims; and appeals of clairdsnied in whole or in patnder the HFLAC Group [Hom
Life] policy restsexclusivelywith HFLAC” triggered theabuse of discretion standard.

(emphasis in original)).

Under the deferential abusediscretion standard, “agnh administrator’'s decisic
will not be disturbed if reasonable. Thesasonableness standaeduires deference to

the administrator’s benefits decision unlegs {tl) illogical, (2) implausible, or (3)
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without support in inferences that maydrawn from the facts in the recordStephan y.

Unum Life Ins. Co. of Am697 F.3d 917, 929 (9th Cir. 2012) (internal quotation ma

and citations omitted). A distt court may only review gnadministrative record when

considering whether a plan adnstrator abused its discretioAbatig 458 F.3d at 969-
70. However, evidence outside the admmtste record that was before the Plan
Administrator can be considersal evaluate the effect af conflict of interest on the

decision making processld.

B. Conflict of Interest

When an insurer acts as both the plan fiduciary and the funding source for [
an inherent structural conflict of interest existdatig 458 F.3d at 965 (citingremain
v. Bell Indus., InG.196 F.3d 970, 976 (9th Cir. 1999)yhe presence of a conflict of
interest merely contributes to the disteourt’s decision of “how much or how little tg
credit the plan adminisdtor’s reason for denyinigsurance coverage.ld. at 968. If a

structural conflict is unaccompanied by evidemf “malice, of self-dealing, or of a

parsimonious claims-granting history,” its effect the district court’'s analysis may be

slight. 1d. If, however, “the administrator provides inconsistent reasons for denial,
adequately to investigate a claim or ask tlaenpiff for necessary evidence, fails to crg

a claimant’s reliable evidence, bas repeatedly denied beiteto deserving participan

" Defendants move to strike numerous portions of Plaintiff's briefing on thengs that it references
and relies on material outsideetAdministrative Record—namely, dachtions of DeLancey, Dr. Ch4
and the briefs previously filed this case. (Dkt. 64.) DelLancebjects on the grounds that such

evidence may be considered to determine the staofiaediew, (Dkt. 65 at 2—3), but the evidence i
guestion is irrelevant to the stdard of review in this casesde infran.8). DelLancey also argues th{
he has good cause to introduce such evidence becadgkriw have a prior opportunity to respond
the Liberty’s assessment of certain rebuttadlence and “attacks” dfis credibility. (d. at 4—6.) This
is also unavailing, since Libergfforded DeLancey numerous opportigs to submit rebuttal eviden

of which he took advantage. Furthermore, mucthefevidence that he wanted to “respond” to was

evidence thahe submitted, such as reports from Dr. ChaBed id. That he did not like the way
Liberty characterized such evidmnis not grounds to introducei@ence outside the Administrative
Record. Accordingly, the Court héneGRANTS the motion to strike.
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by interpreting plan terms incorrectly or by making decisions against the weight of
evidence in the record,” the district coaray weigh the presence of a conflict more

heavily. Id. at 968—69 (internal citations omitted).

Even if the plan presentsese more serious conflicthe standard of review
remains abuse of discretioid. 968-69.“ [T]he existence of a conflidis] a factor to b¢
weighed, adjusting the weight given thattor based on the degree to which the conflict
appears improperly to have influenc@glan administrator’s decisionNMontour v.
Hartford Life & Acc. Ins. Cq.588 F.3d 623, 631 (9th Cir. 2009). Additional factors
be considered in determining whether anphdministrator or fiduciary abused its
discretion include “the qualitgnd quantity of the medicalidence, whether the plan
administrator subjected the claimant toimperson medical evaluation or relied inste
on a paper review of the claimant’s existmgdical records, whether the administratg
provided its independent expervith all of the relevant evidence, and whether the
administrator considered a contrary S&8ability determination, if any.’ld. (internal

guotation marks omitted).

As Liberty concedes, it has a confl#cause it both funds and decides LTD
benefit claims under the Plan. (Dkt. 60 at 1HQwever, the effect of Liberty’s conflic

on the Court’s analysis is slighEee Abatie458 F.3d at 968. DelLancey has offered

real evidence “of malice, of Balealing, or of a parsimonious claims-granting history.

Id. at 968.

DelLancey provides a laundry-list of critimis in an attempt to show that the

conflict improperly impacted Liberty’s decisién.DeLancey contends that Liberty

8 At the hearing, DelLancey’s att@ys argued that many bis criticisms also support de novo revie
While the Court finds that none of DeLancey’s criticsshave merit, even if they did, the standard ¢
review would still beabuse of discretionAbatie 458 F.3d at 968-69.
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looked for and manufactured reasons to dasyclaim and ignored or “cherry picked”
critical evidencé. (Dkt. 56 at 5-6, 13, 22; Dkt. 58 at 7-10, 13, 14, 16, 20.) To the
contrary, the record shows that Libettyice conducted a thorougindependent, good-
faith review of DelLancey’s claim, which emed an analysis of over 1,900 pages in
medical records. (AR 21-26, 784-87.) It resjad peer reviews fro four experienceq
Board Certified specialists in psychology, psiatry, neurology, anthternal medicine.
(AR 28-33, 47-52, 870-7868-64.) Each of these reviewing physicians conducte(
full review of the medical record and the naogist consulted for #happeal, Dr. Guptd
conferred with DelLancey'’s treating neurokstyiDr. Pietzsch, prior to making his final
assessment. (AR 54.) Liberty also atterdpiteobtain Kaiser doctors’ review of such
reports and invited their criticisms, but Kaiskclined to do so as a matter of policy.
(AR 789, 823.) The Court finds no evidencatthiberty ever withheld information or
records from any of the reviewing physiciansberty even permitted DelLancey extrg
time to produce medical records on multipleasions after his appeal letter failed to
attach any evidence. (AR 589, 84-673, 677, 724). DelLancey points out that Libe
did not provide him with Dr. Gupta and Dfuppa’s reports until after the final appea
letter was issued. (Dkt. 56 at 8, Dkt. 58 &t) This is immaterial, however, since
DelLancey points to no authority requiring such disclobefereLiberty has finished

conducting its review.

DeLancey also notes that the doctoosducting the peer reviews did not

personally examine him. (Dkt. 56 at 7; D&8 at 9.) In this case, such in-person

® DeLancey often references two different stanslafcdisability—whethea claimant is unable to
perform his “own occupation,” or whether iseunable to perform “any occupation.SgeDkt. 56 at 6
9, 21, 25; Dkt. 58 at 10, 12, 25.) He claims, withaydport, that Liberty disreagded evidence relatin
to both standards.Sée id) In doing so, he misreads the défon of disability under the Plan. The
Plan provides that “Disability” or “Disabled” raas “during the Eliminatin Period and the next 6
months of Disability the Covered Ren is unable to perform all of theaterial and substantial dutied
his occupation on an Active Employment basis becatiaa Injury or Sickness.” (Jacques Decl. Ex
at 20 (emphasis added).) Omlffer receiving benefits for six month&hich was not the case here, g
the Plan consider whether the ofaint can perform any occupatiorsSeg id)
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review was unnecessargf. Montour 588 F.3d at 634 (finding that the insurer’s faily
to conduct an in-person medical evaluationaaiguestions as to the reliability of the
insurer’s decision where it was not cleaattthe insurer presented the reviewing
physicians with all relevant evidence)ot only did the reviewing physicians have
DeLancey’s complete and volimous medical records, whi¢hey referenced in great
detail in their own reports, but, as expkad in greater detail below, they largalyreed
with the analysis of the treating physitsawho actually undertook neurological exam
CT scans, and MRIs of DeLanceyseAR 28-33, 47-52, 863-68,/0-78, 901-07,
920, 1643-44.)

DeLancey claims that Lilogy ignored evidence that Auto Club had approved |

short-term disability claim(Dkt. 58 at 6, 9—10.) Such ewdce, however, is irrelevant.

The Auto Club’s determination is not medieaidence—it is a separate and non-bing

conclusion reached kyydifferent agency.

DeLancey contends that Liberty did restgage in the requisite “meaningful
dialogue” with him by failing to explain what additional information was required tg
support his claim. (Dkt. 56 at 8; DI&8 at 11.) DelLancey misunderstands this
requirement. The Ninth Circuit has held thalffpenefits are denied in whole or in p3
the reason for the denial must stated in reasonablyeal language, with specific
reference to the plan provisions that fatme basis for the denial; if the plan
administrators believe that more informatismeeded to make a reasoned decision,
must ask for it.”Booton v. Lockheed Med. Ben. Plad0 F.3d 1461, 1463 (9th Cir.
1997). Here, Liberty did not believe thabre information was needed—it determing
that he wasiot disabled, so its explanation of tgeunds for the denial and its invitati
to DeLancey to submit whaterrecords he thought walibe helpful on appeal was
sufficient. (AR 786.)
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DelLancey also argues that Liberty shiftescreasons to deny benefits and “tack

on” new bases for the denial in its deniatloé appeal, including that DeLancey did not

complete the Elimination Period. (Dkt. 56 at Dkt. 58 at 14, 15.) Thisis false. Int
denial of his appeal, Liberty simplypsidered new evider, much of whiclbeLancey
had provided, in reaching tlsameconclusion that he did not meet the Plan’s definiti
of a disabled person. (AR 25 (“[T]he aledile information does not contain physical,
neurologic, neuropsychologic or mental stagxam findings, diagnostic test results o
other forms of medical documentation theisonably correlateith Mr. DeLancey’s
subjective complaints and to support that himgioms were of such severity that the)
resulted in restrictions or limitations remohg him unable to perform the duties of his
occupation throughout and beyond the Poli@jisiination (waiting) period. Having
carefully considered all of the informationlsnitted in support of Mr. DelLancey’s cla
our position remains that proof of his diga in accordance wittlthe policy provisions
has not been provided.”); AR 786 (“Basaadl the medical documentation received in
relation to the requirements of your opation, you do not meet the definition of
disability.”).)

DelLancey claims that Liberty unfairdemanded objective evidence for subjec
symptoms. (Dkt. 56 at 10; Dkt. 58 at 12.) Tsisilarly mischaractézes the record. A
laid out in further detail below, Liberty did nbéase its denial solely on the fact that m
of the evidence favorable ideLancey was subjective self-reporting. Rather, it obss
that the majorityof objective evidenceonflictedwith DeLancey’s claim of being
disabled?

10 For the same reason, DeLancey’s argumentLibatty ignored the “Mn-Verifiable” Symptoms
clause in the Plan because it insisted on obje@&wdence and ignored self-reported symptoms is
unavailing. (Dkt. 56 at 9—10; Dkt. 58 at 12.)
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DelLancey also argues that Liberty mis@werized his job as sedentary while
job also involved cognitive skills. (Dkt. 56 82; Dkt. 58 at 13.) A sedentary job and

job involving cognitive skills are not mutualéxclusive, so this characterization is not

incorrect. Here, Auto Club provided Libemyth a report describing DelLancey’s job

“primarily an office job” that required m to sit at a desk and use a computer

NIS

aS

approximately 98% of the time to protecttAlClub’s computer systems from intentignal

or inadvertent access or destiian. (AR 1924-26.) In any ent, this distinction is of
little consequence because Liberty’s deradies primarily on evidnce in the medical
record showing that DeLanceld not suffer from a degree obgnitiveimpairment that
would render him unable to perform at lob Finally, DeLancey also argues that
Liberty mischaracterized his condition as gsyjlogical or psychiatric. (Dkt. 56 at 11,
Dkt. 58 at 13.) In actuality, as describedfer below, this characterization was mad
some of the treatingnd reviewing medical professiolsa (AR 52, 1146, 1480, 1176,
1177.) And even if this description waganrect, the record nevertheless supports

Liberty’s conclusion that DeLancey wast disabled, as outlined further below.

Simply put, there is no evidea that Liberty’s conflicof interest impacted its

decision, so the impact of the conflart the Court’s analysis remains slight.

C. Reasonableness of Liberty’s Denial

Liberty’s decision denying DelLancey DIbenefits was sufficiently supported
the substantial evidence before it. Lilyaxtasonably concluded that the extensive
medical records rule out a TIA or othezurological (or psychological) event that
rendered him “unable to perforatl of the material andubstantial duties of his
occupation on an Active Employment basis becadfisa Injury or Sickness,” as requi
by the Plan. (Jacques Decl. Bxat 20 (emphasis added).)
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The doctors who first evaluated DeLana#ythe day of the suspected TIA dec
that he was not a “candidate” for medicatiordito treat a TIA or stroke. (AR 905.)
His CT angiogram, MRI, and echocardiogrirom that day were also all negative for
stroke, (AR 901, 905), and his neurologieabms similarly showed no abnormalities
(AR 907). He was discharged from the htamfter the treating physician, Dr. Le,

affirmatively concluded thdte had not had a stroke aglid not give him any stroke

medication. (AR 904.) DelLancey’s sweepasgsgertion that all treating and examining
doctors diagnosed him witBVA/TIA is false. SeeDkt. 56 at 2.) That his doctors me

with him before and after the hospitalizatibecause of suspected CVA/TIA or other
ischemic event does not mean that they went on to diagnose him with one—in faqg
treating physicians ruled out such a diagnaasl, Dr. Gupta, a neundist, concurred i

this assessment in his peer review. (AR52.) Although DeLaey’'s MRI did presen

“[m]ild periventricular white matter diseas€¢AR 920), this does not prove neurologi¢

impairment. DelLancey’s earlier MRiom January 2014 also showed mild
periventricular white matter sitase, (AR 871), but his seéported symptoms did not
begin until the suspected TIA incidentSeptember of that year. DelLancey’s own
treating neurologist, Dr. Piedch, reviewed the MRI results after his hospitalization 3
confirmed that DelLancey had “no specifiaun@ogical condition to be diagnosed.” (A
599, 1644.) And as Dr. Guptamained, “even if a vasculatiology is presumed, ther

Is no indication that this led to any perrmeahinfarction in the brain.” (AR 50.)

The record also supports Liberty’ading that even aftehe suspected TIA,
DelLancey did not suffer cognitive impairmtehat would render him unable to perfor
the functions of his job. The speechhmbgist who saw him wdn he was initially
hospitalized found his speeclognition, and behavior to lethin normal limits. (AR
917.) DeLancey continued to report syorps including trouble finding words,
dysarthria, and aphasia in his follow up appwients after he was discharged from th

hospital, but his neurological examere consistently normalSé€e, e.g AR 528, 997,
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1520, 1644.) While Ms. Rooney’s obsdigas during speech therapy could support
Plaintiff's subjective reports of his symphg, they are insufficient to counter the
extensive neurological evidence in theaw and her own assessments that he was
generally functioning well compared ¢thers his age—and in any event, her
observations do not support a finding of disability because she concluded that his
reported symptoms hadsolvedby December 2014. (AR 1437, 1567, 1601, 1602.)
physical and occupational therapists simylarbserved that he wagenerally functionin
well for his age group and eventually diacged him. (ARL541-45, 1582, 1727, 134§

51, 1617-21.) Delancey points to the number of medical professionals who took

DelLancey’s subjective reports of his own symptorsseDkt. 56 at 16—-21), but, as the

record demonstrates, his reports dictéd with these same professionaisin
assessmentsS€éeAR 28-33, 47-52, 863—64, 870-78, 901-07, 920, 1643-44.) Nc
Liberty ignore evidence of DelLancey’s owmaments to his doctors and therapists if
reaching its decision.SeeAR 25 (“[W]e do acknowledgthat Mr. DeLancey may

experience some symptoms asaten with his condition.”).

Four separate doctors also conductedes peview of DelLancey’s medical reco
at Liberty’s request and confirmed that #neras insufficient evidence to support a
finding that DeLancey suffered cognitive inmpaents that would render him unable t¢
perform his work dutie§t (AR 28-33, 47-52, 870-78, 863—64.) Most significantly|
Gupta, the neurologist, conferredthvDeLancey’s treating neurologiaghd
independently reviewed the dhieal record before coming to his own conclusion. (A
51, 54.) These numerous assessments pravadle than a reasonable basis for Liber

determination.

1 DeLancey briefly questions whether Dr. Houghama Dr. Belliveau had appropriate expertise ar
training because Dr. Houghton practioe®rnal medicine and pediatsiand Dr. Belliveau is a non-
physician. (Dkt. 58 at 10.) The Cotnas reviewed their credentialseé€Dkt. 60-4; Dkt. 60-5), and
finds them well qualified for the purposefktheir assessments in this case.
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DelLancey relies heavily ahe opinion of Dr. ChansgeDkt. 56 at 16—17; Dkt. §
at 16, 20), who believed that DeLancey cbabt perform his job duties, (AR 528, 593
634). However, Dr. Chan’s reports areltss credible because he never based his
conclusions on conclusivesting or neurologicavidence—nhe relied on the subjecti
reports of DeLancey that actually conflictthvthe substantial weight of the medical
records and with most of the other dastdindings. As Dr. Gupta noted, “the
overwhelming amount of objective evidencehe record supportbat there is no
significant presence of neurocognitive dysfime. Dr. Chan’s latest progress notes ¢
7/29/15 and 8/26/15 actually seem to implicate psychiatric issues as the major hu
his patient returning to work—such as aasy frustration and angry outbursts.” (AR
52.) Dr. Shah confirmed that DeLanceylltepressive symptom@AR 1176, 1177), ar
Dr. Chaffee also diagnosed him with depressive depf@&R 1480). Dr. Chan’s
conclusions are undermined by his owrngdiasis that DeLancey had acute stress
disorder, (AR 1115), his observation that there was “possibly some psychiatric

component to [his symptoms],” (AR 1146hdathe fact that he later abandoned his

diagnosis of “organic brain syndrome,”RAL793). Dr. Chan’s later assessments are

even less credible because he simplokled boxes on forms that DeLancey’s own
attorney had prepared and asked him to fill out. (AR 75-78.) Thus, it was reason
Liberty to give more weighbo the assessments of Dr. Pietzsch, Dr. Gupta, and Dr.
and the evidence from speech therapgupational therapy, and physical therapy
showing that his symptoms had largely resdland he was within functional limits fo

his age.

DelLancey also places considerableghieon the “raw scores” Dr. Armstrong
observed. (Dkt. 56 at 13, 20; Dkt. 58 at 3, 11, 17, 18, 19.) However, only five of t
approximately twenty-four categories Dr. Aitmogg tested revealed low scores, and
noted that two of them were likely thestdt of his visual impairment, (AR 1768-69),

which is consistent with reports that IC@1cey wears corrective lenses, (AR 871, 107
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1031). Dr. Armstrong failed to acknowledge tbegl ancey wears cagctive lenses or {

hearing aid, which could have further impacked results. (AR 871.) In any event, Dr.

Armstrong concluded that DeLancey’s “nepsgchological assessmiaevealed averag
range intellectual functioning” and that peesented with a “generally intact
neurocognitive profile.” (AR 1769.) DHoughton reviewed Dr. Armstrong’s
assessments and reported theliven with the assumption that the obtained exam re
are valid indices of the claimant’s neuropsychological status, the obtained test dat
provide insufficient support for the pessce of cognitive impairment due to a

neurological disorder. Thederesults show intact general intellectual functioning, h

je

sults

a

gh

average verbal and language-based reasatilitjes, average prossing speed, average

visual-spatial and constructional abilitieseeage verbal memorgnd average to high

average visual memory.” (AR 872.)

Finally, the reports from Dr. Philli@’Carroll and Dr. Matthews are not

persuasive. Both docsaw DelLancey for thest time over a year after the suspect

TIA incident and they were specifically retained by DelLancey’s attorney—they we
DeLancey’s treating physicians. (AR 57, 6836 They only met with DeLancey once
and were asked to answer a specific set of pointed quest®es.idf Unlike the four
peer reviewers Liberty consulted, itakso unclear whether Dr. O’Carroll or Dr.
Matthews had access to his full medical recnd if so whether they reviewed the

record or simply relied on DeLaay’s attorneys’ medical summaby.

Considering all of this evidence togethiie Court finds that Liberty did not aby

its discretion in deciding to deny DeLand€elD benefits. Liberty properly considereq

12 DeLancey’s meeting with the social worker demonstrated that he experienced the suspected
same day he was scheduled for a work perfooma&valuation. (AR 1052.) He had been previousl
warned that the evaluation might not beipes, and if so, he could be firedld() This evidence does
not constitute an attack Delaay’s character or credibilitys¢eDkt. 58 at 22), but rather provides a
credible alternative explanationrfdeLancey’s symptoms and isrooborated by the numerous repo
of work stress in thenedical records. See, e.g AR 1115, 1045, 1052, 1520.)
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all the evidence before it, including DeLanseyubjective evidenceHowever, becaus

his subjective evidence conflictgth the majority of objettve evidence of his medical

history and cognitive capabilisethe Court cannot say that Liberty’s decision was

illogical, implausible, or unsupported by thearly 2,000 page medical record.
V. CONCLUSION

Liberty’s decision to deny DelLancey lotgrm disability benefits was not an

abuse of discretion. Accordingly, the @baffirms Liberty’s denial of benefits.

DATED: January 13, 2017 7 / ﬁ .
/ P

(D

&
RMAC J. CARNEY
UNITEDSTATESDISTRICT JUDGE
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