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uez v. El Toro Medical Investors Limited Partnership et al Doc

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MARIA CHONA RODRIGUEZ, an Case No. SACV-16-00059-JLS (KESXx)

individual, on behalf of herself, and on
behalf of all persons similarly situated STIPULATED PROTECTIVE ORDER

Plaintiff,
VS.

EL TORO MEDICAL INVESTORS
LIMITED PARTNERSHIP, a Limited
Partnership; LIFECARE CENTERS
OF AMERICA, INC., a Corporation;
and DOES 1 through 50, inclusive,

Defendants.

1. A. PURPOSE AND LIMITATIONS

Discovery in this action involves tlpgoduction of confidential, proprietary,
or private information for which special protection from public disclosure and frq
use for any purpose other than proseuthis litigation mg be warranted.
Accordingly, Plaintiff Maria Chona Rodrigu€ZPlaintiff*), on behalf of herself and
the putative class, and Deftants El Toro Medical Inwtors Limited Partnership
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and Life Care Centers of Agmica, Inc. ("Defendants") ¢tlectively, "the Parties")
hereby stipulate and petition the Couretder the following Stipulated Protective
Order. The Parties agree that this Omtlees not apply to documents that were filg
with the Court before the date of tlsder, nor does it triire redaction of
documents previously filed with this Couot, a related application for leave to re-
file such documents under seal. Thetiarfurther acknowledge that this Order
does not confer blanket protections on all disclosures or responses to discover
that the protection it affords from publiisclosure and use extends only to the
limited information or items that aretéfed to confidential treatment under the
applicable legal principles.

B. GOOD CAUSE STATEMENT

This action is likely to involve information for which special protection fror
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public disclosure and from use for any purpose other than prosecution of this actiot

is warranted. Such confidential infortitan consists of confidential business or
financial information, employee personm@ormation subject to the third-party
right to privacy, confidentiesocial security identification information, personal
credit or other background informationitative class members, confidential
propriety information, information otherse generally unavailable to the public, o
which may be privileged or otherwigeotected from disclosure under state or
federal statutes, court rules, eatecisions, or common law.

Accordingly, to expedite the flow afiformation, to facilitate the prompt
resolution of disputes over confidentiality of discovery materials, to adequately
protect information the Parties are entitledkéep confidential, to ensure that the
parties are permitted reasonabécessary uses of such material in preparation fg
and in the conduct of trial, to address th&indling at the end of the litigation, and
serve the ends of justicepeotective order for such information is justified in this
matter. It is the intent of the Partigmt information will not be designated as
confidential for tactical reasons anétmothing be so designated without a good
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faith belief that it has been maintaineda confidential, non-public manner, and
there is good cause why it should not be pathe public record of this case.
C. ACKNOWLEDGMENT OF PROC EDURE FOR FILING UNDER
SEAL
The Parties further acknowledge, as sehftn Section 12.3, below, that this
Stipulated Protective Order does not entitlem to file confidential information

under seal; Local Civil Rule 79-5 sets fothe procedures that must be followed

and the standards that will be appliedewta Party seeks permission from the court

to file material under seal.

There is a strong presutign that the public has a right of access to judicial

proceedings and records in civil cases.cdnnection with non-dispositive motions
good cause must be shown tpport a filing under sealSee Kamakana v. City an(
County of Honolulu447 F.3d 1172, 1176 (9th Cir. 200B}illips v. Gen. Motors
Corp., 307 F.3d 1206, 1210-11 (9th Cir. 200gkar-Welbon v. Sony Electrics,
Inc., 187 F.R.D. 576, 577 (E.D. Wis. 1999y¢e stipulated protective orders
require good cause showing), and a dpeshowing of good cause or compelling
reasons with proper evidentiary support &ghl justificationmust be made with
respect to Protected Materthht a Party seeks to file urdseal. The Parties' mere
designation of Disclosure or Discovery Material as "CONFIDENTIAL" or
"HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY" does not—without
the submission of competent evidence by a®@tion, establishing that the materia
sought to be filed under seal qualifiescasifidential, privileged, or otherwise
protectable—constitute good cause.

Further, if a Party requests sealing tetbkto a dispositive motion or trial, the
compelling reasons, not only good causetliersealing must be shown, and the
relief sought shall be narrowly tailored to\aethe specific interesb be protected.
See Pintos v. Pacific Creditors As€695 F.3d 665, 677-79 (9th Cir. 2010). For
each item or type of information, document, or thing sought to be filed or introd
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under seal in connection with a dispositive motion or trial, the Party seeking
protection must articulate compelling reas, supported by specific facts and legg
justification, for the requested sealing ardégain, competergvidence supporting
the application to file documents undeabmust be provided by declaration.
2. DEFINITIONS

2.1 Action: Maria Chona Rodriguez vs. El Toro Medical Investors Limit
Partnership, et a] Case No. 8:16-cv-00059.

2.2 Challenging Party: a Party or Non-Party that challenges the
designation of information atems under this Order.

2.3 "CONFIDENTIAL" Information or Items : information (regardless
of how it is generated, stored or main&l) or tangible things that qualify for
protection under Federal Rubé Civil Procedure 26(c), and as specified above in
the Good Cause Statement.

2.4 "HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY"
Information or Items : extremely sensitive "Confidential Information or Items,"
disclosure of which to another Party or Non-Party would create a substantial rig
serious harm that could not beoaded by less restrictive means.

2.5 Counsel Outside Counsel of Recoashd House Counsel (as well as
their support staff).

2.6 Designating Party. a Party or Non-Party that designates information
items that it produces in disclosarer in responses to discovery as
"CONFIDENTIAL" or "HIGHLY CONFIDENTIAL — ATTORNEYS' EYES
ONLY."

2.7 Disclosure of Discovery Material all items or infomation, regardless
of the medium or manner in which it is geaied, stored, or maintained (including
among other things, testimony, transcriptg] &gangible things), that are produced
generated in disclosures responses to discovery in this matter.

2.8 Expert: a person with specialized knlagdge or experience in a matte
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pertinent to the litigation who has been retaiitoy a Party or its counsel to serve g
an expert witness or aansultant in this Action.

2.9 House Counsel attorneys who are emplegs of a Party to this
Action. House Counsel does not include<ide Counsel of Record or any other
Outside Counsel.

2.10 Non-Party: any natural person, partnegghcorporation, association @
other legal entity not named adParty to this action.

2.11 Outside Counsel of Record attorneys who are not employees of a
Party to this Action but are retained to represent or advise a Party to this Actiol
have appeared in this Action on behalf @ttRarty or are affiliated with a law firm
that has appeared on behalf of tRatty, and includes support staff.

2.12 Party: any Party to this Action, including all of its officers, directors
employees, consultants, retained expents, Outside Counsel of Record (and the
support staffs).

2.13 Producing Party: a Party or Non-Party that produces Disclosure or
Discovery Material in this Action.

2.14 Professional Vendors persons or entities that provide litigation
support services (e.g., photocopying, videatgptranslating, preparing exhibits or
demonstrations, and organizing, storingteirieving data in any form or medium)
and their employees and subcontractors.

2.15 Protected Material: any Disclosure or Discovery Material that is
designated as "CONFIDENTIAL" as "HIGHLY CONFIDENTIAL —
ATTORNEYS' EYES ONLY."

2.16 Receiving Party. a Party that receives Disclosure or Discovery
Material from a Producing Party.

3. SCOPE
The protections conferred by this@ilation and Order cover not only

Protected Material (as dagd above), but also (1jainformation copied or

5- 8:16-cv-00059
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extracted from Protected Material) @I copies, excerpts, summaries, or
compilations of Protected Materiah@ (3) any testimonysonversations, or
presentations by Parties or their Counsat thight reveal Protected Material.
Any use of Protected Material at trellall be governed by the orders of the
trial judge. This Order does not govere tise of Protected Material at trial.
4., DURATION
Once a case proceeds to triafprmation that was designated as
CONFIDENTIAL or "HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY"

or maintained pursuant to this protective ondaused or introduced as an exhibit g

trial becomes public and will be presutimply available to all members of the
public, including the press, unless compelling reasons supported by specific fa
findings to proceed otherwise are made wttial judge in advance of the trighee

Kamakana447 F.3d at 1180-81 (distinguishing "good cause" showing for sealit

documents produced in discovery from "quetiing reasons” standard when merit$

related documents are part of court re¢o Accordingly, the terms of this
protective order do not extend beydhd commencement of the trial.
5. DESIGNATINGPROTECTED MATERIAL

5.1 Exercise of Restraint and Caran Designating Material for

Protection. Each Party or Non-Party that designates information or items for
protection under this Order must take darémit any such designation to specific
material that qualifies under the appropristendards. The Banating Party must
designate for protection only those partsraterial, documents, items or oral or
written communications that qualify so that other portions of the material,
documents, items or communications for which protection is not warranted are

swept unjustifiably within the ambit of this Order.

Mass, indiscriminate or routinized gsignations are prohibited. Designation$

that are shown to be clearly unjustifiedtibat have been rda for an improper

purpose (e.g., to unnecessaglycumber the case develogmh process or to impose
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unnecessary expenses and burdens om p#raes) may xpose the Designating
Party to sanctions.

If it comes to a Designating Party's atten that information or items that it
designated for protection do not qualify faotection, that Designating Party must
promptly notify all other Parties that itwathdrawing the inapplicable designation.

5.2 Manner and Timing of Designations Except as otherwise provided
in this Order (see, e.g., second paragrapgeofion 5.2(a) below), or as otherwise
stipulated or ordered, Disclosure or Digery Material that qualifies for protection
under this Order must be clearly so desigddiefore the material is disclosed or
produced.

Designation in conformity with this Order requires:

(@) for information in documentafgrm (e.g., paper or electronic
documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Ratfix at a minimum, the legend
"CONFIDENTIAL" (hereinafter "CONFIDENTIAL legend") or "HIGHLY
CONFIDENTIAL — ATTORNEYS'EYES ONLY" (hereinafter "AEO legend"), to
each page that contains protected maketif only a portion of the material on a
page qualifies for protection, the ProchgiParty also must clearly identify the
protected portion(s) (e.g., by making apmiate markings in the margins).

A Party or Non-Party that makesiginal documents available for
inspection need not designate them fat@ction until after the inspecting Party hg
indicated which documents it would dilcopied and produced. During the
inspection and before thegignation, all of the mat&l made available for
inspection shall be deemed "CONFIDENLL" After the inspecting Party has
identified the documents it wants copied and produced, the Producing Party m
determine which documents, or portionsrdof, qualify for protection under this
Order. Then, before prading the specified documents, the Producing Party mu
affix the "CONFIDENTIAL legend" or "AEO legend" to each page that contains
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Protected Material. If only a portion of the material on a page qualifies for
protection, the Producing Party also must clearly identify the protected portion(s)
(e.g., by making appropriate nkangs in the margins).

(b) for testimony given in depositions that the Designating Party
identifies the Disclosure or Discovery Matdron the record, before the close of the
deposition all protected testimony.

(c) for information produced in ate form other than documentary

174

and for any other tangible items, that Br@ducing Party affix in a prominent place
on the exterior of the container or contagm which the information is stored the
legend "CONFIDENTIAL" or "HIGHLY-CONFIDENTIAL ATTORNEYS' EYES
ONLY." If only a portion or portions of the information warrants protection, the
Producing Party, to the extent practicable, shall identify the protected portion(s).

5.3 Inadvertent Failures to Designate If timely corrected, an inadvertent
failure to designate qualified informati or items does not, standing alone, waive
the Designating Party's right to secure prisdoecunder this Order for such material.
Upon timely correction of a designationetReceiving Party must make reasonabje
efforts to assure that the material is tegkih accordance witlhe provisions of this
Order.
6. CHALLENGING CONFICENTIALITY DESIGNATIONS

6.1 Timing of Challenges Any Party or NorParty may challenge a

designation of confidentiality at any tintleat is consistent with the Court's
Scheduling Order.

6.2 Meet and Confer. The Challenging Party shall initiate the dispute
resolution process der Local Rule 37-&t seq.

6.3 The burden of persuasion in any sch challenge proceeding shall be
on the Designating Party Frivolous challenges, and those made for an improper
purpose (e.g., to harass or impose unrssrgsexpenses and burdens on other

parties) may expose the Challenging P#rtsanctions. Unless the Designating
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Party has waived or withdrawn the col@ntiality designation, all parties shall
continue to afford the maial in question the level of protection to which it is
entitled under the Producing Party'sig@ation until the Court rules on the
challenge.

7. ACCESS TO AND USEOF PROTECTED MATERIAL

7.1 Basic Principles A Receiving Party may use Protected Material tha

is disclosed or produced by another Partypy a Non-Party in connection with this
Action only for prosecuting, defending dtempting to settle this Action. Such
Protected Material may be disclosed aiwyhe categories of persons and under tf
conditions described in th@rder. When the Action has been terminated, a
Receiving Party must comply with tipeovisions of section 13 below (FINAL
DISPOSITION).

Protected Material must be storewlanaintained by a Receiving Party at a
location and in a secure manner that ersstirat access is limited to the persons
authorized under this Order.

7.2 Disclosure of "CONFIDENTIAL" Information or Items . Unless
otherwise ordered by the court or permitted in writing by the Designating Party
Receiving Party may disclose amyormation or item designated
"CONFIDENTIAL" only to:

(@) the Receiving Party's Outsideuhsel of Record in this Action,
as well as employees of said Outside Ceun§Record to whom it is reasonably
necessary to disclose the information for this Action;

(b) the officers, directors, and employees (including House Coun
of the Receiving Party to whom disclosiseeasonably necessary for this Action;

(c) Experts (as defined in thdrder) of the Receiving Party to
whom disclosure is reasonably necess$aryhis Action and who have signed the
"Acknowledgment and Agreemeiat Be Bound" (Exhibit A);

(d) the court and its personnel;

9O- 8:16-cv-00059
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(e) court reporters and their staff;

()  professional jury or triatonsultants, mock jurors, and
Professional Vendors to whodmsclosure is reasonably necessary for this Action
and who have signed the "Acknowledgment and AgreétodBe Bound" (Exhibit
A);

(g) the author or recipient ofdocument containing the information
or a custodian or other person who otheenpossessed or knew the information;

(h)  during their depositions, withessand attorneys for witnesses,
in the Action to whom disclosure is remsbly necessary provided: (1) the deposi
Party requests that the witness sign thenfattached as Exhibit 1 hereto; and (2)
they will not be permitted to keep anynfmlential information unless they sign the
"Acknowledgment and Agreement to Beund" (Exhibit A), unless otherwise
agreed by the Designating Party or orddog the court. Pages of transcribed
deposition testimony or exhibits to depasiis that reveal Protected Material may
be separately bound by the corgporter and may not besgiosed to anyone excef
as permitted under this Stigwéd Protective Order; and

() any mediator or settlement officer, and their supporting
personnel, mutually agreed upon by anyhaf parties engaged in settlement
discussions.

7.3 Disclosure of "HIGHLY CONFIDENTIAL — ATTORNEYS'
EYES ONLY" Information or Items . Unless otherwise dered by the court or
permitted in writing by the Designating ParayReceiving Partynay disclose any
information or item designated "HHLY CONFIDENTIAL — ATTORNEYS'
EYES ONLY" only to:

(@) the Receiving Party's Outsideuhsel of Record in this Action,
as well as employees of said Outside Ceun§Record to whom it is reasonably
necessary to disclose the information for this Action;

(b) Experts (as defined in this Order) of the Receiving Party to
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whom disclosure is reasonably necess$aryhis Action and who have signed the
"Acknowledgment and Agreemeiat Be Bound" (Exhibit A);

(c) the court and its personnel;

(d) court reporters and their staff;

(e) professional jury or trialonsultants, mock jurors, and
Professional Vendors to whodmsclosure is reasonably necessary for this Action
and who have signed the "Acknowledgment and AgreétodBe Bound" (Exhibit
A);

()  the author or recipient of a document containing the informati
or a custodian or other person who otheenpossessed or knew the information;

(g) during their depositions, withessand attorneys for witnesses,
in the Action to whom disclosure is remsbly necessary provided: (1) the deposi
Party requests that the witness sign thenfattached as Exhibit A hereto; and (2)
they will not be permitted to keep anynfmlential information unless they sign the
"Acknowledgment and Agreement to Beund" (Exhibit A), unless otherwise
agreed by the Designating Party or orddog the court. Pages of transcribed
deposition testimony or exhibits to depasiis that reveal Protected Material may
be separately bound by the corgporter and may not besgiosed to anyone excef
as permitted under this Stipwéd Protective Order; and

(h) any mediator or settlement officer, and their supporting
personnel, mutually agreed upon by anyhaf parties engaged in settlement
discussions.

8. PROTECTED MATERIAL SUBPENAED OR ORDERED PRODUCED
IN OTHER LITIGATION

If a Party is served with a subpoenaaarourt order issued in other litigation

that compels disclosure of any infornaatior items designated in this Action as
"CONFIDENTIAL" or "HIGHLY CONFIDENTIAL — ATTORNEYS' EYES
ONLY" that Party must:
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(@) promptly notify in writingthe Designating Party. Such
notification shall include a copy of the subpoena or court order;

(b)  promptly notify in writing theparty who caused the subpoena ¢
order to issue in the other litigation thatremor all of the mirial covered by the
subpoena or order is subjectthis Protective Order. Such notification shall inclug
a copy of this Stipulated Protective Order; and

(c) cooperatevith respecto all reasonable procedures sought to h
pursued by the Designating Party whosetéuied Material may be affected.

If the Designating Party timely seeks a pative order, the Party served witl
the subpoena or court order shall naiduce any information designated in this
action as "CONFIDENTIAL" or "HIGILY CONFIDENTIAL — ATTORNEYS'
EYES ONLY" before a determination ltlye court from which the subpoena or
order issued, unless the Party has obtaihedesignating Party's permission. Th
Designating Party shall bear the burden exgense of seeking protection in that
court of its confidential ntarial and nothing in these provisions should be constr
as authorizing or encouraging a Receiving Party in this Action to disobey a law
directive from another court.

9. A NON-PARTY'S PROTECTEMATERIAL SOUGHT TO BE

PRODUCED IN THIS LITIGATION

(@) The terms of this Order arpicable to information produced

by a Non-Party in this Action and designated as "CONFIDENTIAL" or "HIGHLY

CONFIDENTIAL — ATTORNEYS'EYES ONLY." Suchnformation produced by
Non-Parties in connection with this litigation is protected by the remedies and r
provided by this Order. Nothing these provisions should be construed as
prohibiting a Non-Party from seiglg additional protections.

(b) Inthe event that a Party igjuered, by a valid discovery requesit
to produce a Non-Party's confidential infaton in its possession, and the Party i
subject to an agreement with therNParty not to produce the Non-Party's
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confidential information, then the Party shall:

(1) promptly notify in writing the Requesting Party and the
Non-Party that some or all of thefanmation requested is subject to a
confidentiality agreemdmwith a Non-Party;

(2) promptly provide the Non-Party with a copy of the
Stipulated Protective Order in this Actidhge relevant discovery request(s), and &
reasonably specific descriptiontbie information requested; and

(3) make the information requested available for inspectior
the Non-Party, if requested.

(c) If the Non-Party fails to seekprotective order from this court
within 14 days of receiving the notice amccompanying information, the Receivin
Party may produce the Non-Party's ¢dehtial information responsive to the
discovery request. If the Non-Party timeskeeks a protective order, the Receiving
Party shall not produce any information inptsssession or control that is subject {
the confidentiality agreement with theohtParty before a determination by the
court. Absent a court order to the congrdhe Non-Party shiabear the burden and
expense of seeking protection in thaurt of its Protected Material.

10. UNAUTHORIZEDDISCLOSURE OF PRTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclose

Protected Material to any person or iryaircumstance not authorized under this
Stipulated Protective Order, the RecegyParty must immediately (a) notify in
writing the Designating Party of the unauthorizistclosures, (b) use its best efforf
to retrieve all unauthorized copies of ftected Material, (c) inform the person
persons to whom unauthorizdiclosures were made df ehe terms of this Order,
and (d) request such person or perdorexecute the "Acknowledgment and

Agreement to Be Bound" that is attached hereto as Exhibit A.
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11. INADVERTENT PRODUCTION OFPRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives nottoeReceiving Parties that certain

inadvertently produced material is subjecatolaim of privilege or other protection
the obligations of the Receng Parties are those set foih Federal Rule of Civil
Procedure 26(b)(5)(B). This provisionnst intended to modify whatever
procedure may be established in anseaovery order that provides for production
without prior privilege review. Pursuattt Federal Rule of Evidence 502(d) and
(e), insofar as the parties reach areagrent on the effect of disclosure of a
communication or information covered byetattorney-client privilege or work
product protection, the pa@s may incorporate their agreement in the stipulated
protective order submitted to the court.
12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing in this Order abridges the right of

any person to seek its modift@n by the Court in the future.

12.2 Right to Assert Other Objections By stipulating to the entry of this
Protective Order, no Party waives any righdtherwise would have to object to
disclosing or producing any informationitgm on any ground not addressed in th
Stipulated Protective Order. Similarlyp Party waives any right to object on any
ground to use in evidence aify of the material covedldoy this Protective Order.

12.3 Filing Protected Material. A Party that seeks to file under seal any
Protected Material must coypwith Local Civil Rule79-5. Protected Material

may only be filed under seal pursuant toart order authorizing the sealing of the

specific Protected Material at issue. Party's request to file Protected Material
under seal is denied by the court, them eceiving Party may file the information
in the public record unless otherwise instructed by the court.

13. FINAL DISPOSITION

After the final disposition of this Action, as defined in paragraph 4, within
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days of a written request by the Designafagty, each Receiving Party must retu

'n

all Protected Material to the Producing Party or destroy such material. As used in

this subdivision, "all Protected Materiaficludes all copies, abstracts, compilatior
summaries, and any other format reprodgar capturing any of the Protected
Material. Whether the Protected Matergteturned or destroyed, the Receiving
Party must submit a written certificationttee Producing Party (and, if not the san|
person or entity, to the Designating Party)twy 60 day deadline that (1) identifies
(by category, where approptied all the Protected Material that was returned or
destroyed and (2) affirmsdhthe Receiving Party has not retained any copies,
abstracts, compilations, summaries or ather format reproducing or capturing ar
of the Protected Material. Notwithstanditigs provision, Counsel are entitled to
retain an archival copy of all pleadingsotion papers, trial, deposition, and hearir
transcripts, legal memorandaorrespondence, depositiand trial exhibits, expert
reports, attorney work product, and consultant and expert work product, even i
materials contain Protected Material. Aguch archival copies that contain or
constitute Protected Material remain subjediis Protective Order as set forth in
Section 4 (DURATION).

14. VIOLATION

Any violation of this Order may begunished by appropriate measures

including, without limitation, contempt proceedings and/or monetary sanctions.

FOR GOOD CAUSE SHOWNT IS SO ORDERED.

DATED: April 27, 2017 %aw 8 S@w

KAREN E. SCOTT
UnitedStatedMagistrateJudge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full adds], declare under penalty of perjury
that | have read in its entirety and undansl the Stipulated Protective Order that
was issued by the United States Distriou@ for the Central District of California
on [date] in the case of Maria Chona Rodriguez v. El Toro Medical
Investors Limited Partnership, and Li@&are Centers of America, Incagree to
comply with and to be bound by all the terms of this Stipulated Protective Orde
| understand and acknowledge that failure to so comply could expose me to
sanctions and punishment in the natureasftempt. | solemnly promise that | will
not disclose in any manner amjormation or item that is subject to this Stipulate
Protective Order to any person or enaicept in strict compliance with the
provisions of this Order. | further agreesubmit to the jurisdiction of the United
States District Court for the Central Distrof California for enforcing the terms of
this Stipulated Protective Order, even if such enforcement proceedings occur g

termination of this action. | hdog appoint [print

or type full name] of [print or type
full address and telephone numles my California agent for service of process |
connection with this action or any proda®ys related to enforcement of this
Stipulated Protective Order.

Date:

City and State where sworn andrsed:

Printed name:

Signature:
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