Uniloc Luxe||T||bourg S.A. v. Michael W Broderick

© 00 N o 0o b~ wWw N PP

N NN RN NN NNMNDNRRPRR R R R R R
0o N o oo M WON P O O 0N OO WOWDN O

Steven C. Smith, C/State Bar No. 116246
SMITH LC _ _

3161 Michelson Drive, Suite 925

Irvine, CA 92612

Telephone: %49) 416-5000

Fac3|mlle 49) 416-5555

Email: ssmlth@smlth lc.com

John L. Krenn, Esq., MI$tate Bar No. 12493X
GRAY PLANT MOOTY MOOTY & BENNETT, P.A.
500 IDS Center

80 S. Eighth Street

Minneapolis, MN 55402

Telep hone (1612% 632-3222

FaCS|m|Ie (612) 632-4222

Email: John krenn@gpmlaw.com

Attorneys for Plaintiff
Uniloc Luxembourg, S.A.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT
SOUTHERN DIVISION

UNILOC LUXEMBOURG, S.A,, CASE NO: 8:16-cv-00231-CJC-DFM

Plaintiff, Assigned to: Judge Cormac J. Carney
Dept.: 9B

VS. Referred to: Magistta Judge Douglas
F. McCormick

MICHAEL W. BRODERICK, Dept.: 6B

Defendant. Complaint Filed: 10/13/15
Trial Date: 6/20/17

STIPULATED PROTECTIVE
ORDER FOR LITIGATION
INVOLVING CONFIDENTIAL
INFORMATION AND ORDER
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TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF
RECORD:
1 PURPOSES AND LIMITATIONS

Disclosure and discovery activity ithis action is likely to involve

production of confidential, proprietargy private information for which specie
protection from public disclosure arfdom use for any purpose other th;
prosecuting this litigation may be warradt Accordingly, the parties herel

stipulate to and petition the court totenthe following Stipulated Protectiv

1
AN
)y
c

Order. The parties ackndsdge that this Order does not confer blanket

protections on all discloswser responses to discoveayd that the protection
affords from public disclosure and usdexnds only to the limited information @

items that are entitled to confidentileatment under thepplicable legal

principles. The parties further acknodige, as set forth below, that this

Stipulated Protective Order does not entitiem to file confidential informatior
under seal, and the standards set forth in the Local Rules will be applied v
party seeks permission from the dotwrfile material under seal.

2. GOOD CAUSE STATEMENT

This action is likely to commercial fancial, technicaand/or proprietary

information for which special protection from public disclosure and from use
any purpose other than prosecution of #agon is warranted. Such confidentis
and proprietary materials and infaatron consist of, among other things,

confidential business or financial information, information regarding confider,
business practices, or other confidentesearch, development, or commercial
information (including information implicating privacy rights of third parties),
information otherwise genally unavailable to theublic, or which may be

privileged or otherwise protected from desure under state or federal statutes

court rules, case decisions, or common l&ecordingly, to expedite the flow of
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information, to facilitate the prompt rdation of disputes over confidentiality of
discovery materials, to ageately protect information the parties are entitled t
keep confidential, to ensure that thetgs are permitted reasonable necessary
of such material in preparation for aimathe conduct of trial, to address their
handling at the end of the litigation, and ®etlve ends of justice, a protective o
for such information is justified in this mattelt is the intent of the parties that

information will not be deginated as confidential foadtical reasons and that

nothing be so designated without a good faghef that it has been maintained |i

a confidential, non-public manner, anété is good cause why it should not be
part of the public record of this case.
3. ACKNOWLEDGMENT OF PROEDURE FOR FILING UNDER
SEAL
The parties further acknowledge,sas forth in Section 12.3, below, that

this Stipulated Protective Order does antitle them to file confidential
information under seal; Local Civil Rule Bsets forth the procedures that mu
be followed and the standards that willdgplied when a party seeks permissic

from the court to file mzrial under seal.

D

[ USEeS

rder

U)
—t

N

There is a strong presutign that the public has a right of access to judicial

proceedings and records in civil casés.connection with non-dispositive
motions, good cause must be shown to support a filing underSee{amakana
v. City and County of Honolul447 F.3d 1172, 1176 (9th Cir. 200B}illips v.
Gen. Motors Corp.307 F.3d 1206, 1210-11 (9th Cir. 200&)akar-Welbon v.
Sony Electrics, In¢187 F.R.D. 576, 577 (E.D. Wis. 1999) (even stipulated
protective orders require good cause shgyy and a specific showing of good
cause or compelling reasons with proper emtéary support and ¢l justification
must be made with respect to Proted#aterial that a party seeks to file under

seal. The parties’ mere designatiorDagclosure or Discovery Material as
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CONFIDENTIAL does not—without the submission of competent evidence |
declaration, establishing that the mates@light to be filed under seal qualifies
confidential, privileged, or otherwise protectable—constitute good cause.
Further, if a party requests sealintated to a dispositey motion or trial,
then compelling reasons, not only good catmethe sealing must be shown, af
the relief sought shall be mawly tailored to serve the specific interest to be
protected.SeePintos v. Pacific Creditors Ass'605 F.3d 665, 677-79 (9th Cir.

2010). For each item or type of infornmat] document, or thing sought to be ﬁujd

or introduced under seal in connection vatdispositive motion or trial, the par

seeking protection must articulate conlipgl reasons, supported by specific fa¢

and legal justification, for the requestezhing order. Againgompetent evidenc
supporting the application to file daments under seal must be provided by

declaration.

Any document that is not confidentigkivileged, or otherwise protectable

in its entirety will not be filed undeeeal if the confidential portions can be
redacted. If documents che redacted, then a redacted version for public
viewing, omitting only the confidentiaprivileged, or otherwise protectable
portions of the document, shall be filedny application that seeks to file
documents under seal in their entirebpgld include an explanation of why
redaction is not feasible.

4, DEFINITIONS

4.1 Challenging Party: a Party ddon-Party that challenges th

designation of information or items under this Order.

4.2 “CONFIDENTIAL” Information orltems: information (regardles

of how it is generated, stored or main&d) or tangible things that qualify fg

protection under Federal Rubé Civil Procedure 26(c), and as specified above

the Good Cause Statement.
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4.3 Counsel (without qualifier)Counsel of Record, their co-counst

and their support staff.

4.4 Designating Party: a Party ooiNParty that designates informatig

or items that it produces in disclossir@r in responses to discovery
“CONFIDENTIAL.”

4.5 Disclosure or Discovery Matal: all items or information,

regardless of the medium or manner which it is generated, stored, ¢
maintained (including, among other thingsestimony, transcripts, and tangib
things), that are produced or generatedigtlosures or responses to discovery
this matter.

4.6 Expert: a person with specmd knowledge or experience in
matter pertinent to the litigation whe-(hps been retained by a Party or
counsel to serve as an expert witn@sas a consultant in this action.

4.7 Non-Party: any natdrperson, partnership, guoration, association
or other legal entity not named as a Party to this action.

4.8 Outside Counsel of Record: attorneys who are not employees

party to this action but are retained t@nesent or advise jparty to this action
and have appeared in thastion on behalf of that pgrior are affiliated with &
law firm, which has appearexh behalf of that party.

4.9 Party: any party to this actiongciading all of its officers, directors
employees, consultants, retained exqeand Outside Counsel of Record (3
their support staffs).

4.10 Producing Party: a Party or NBarty that produces Disclosure

Discovery Material in this action.

4.11 ProfessionaVendois: persons or entities that provide litigati

support services (e.g., photocopying, videwtgptranslating, preparing exhibit
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or demonstrations, and orgaimg, storing, or retriewig data in any form or

medium) and their employees and subcontractors.
4.12 Protected Material: any Disclosuor Discovery Material that i
designated as “CONFIDENTIAL.”

4.13 Receiving Party: a Party thegceives Disclosure or Discovel

Material from a Producing Party.

5. SCOPE

The protections conferred by thiggilation and Order cover not only
Protected Material (as dagd above), but also (1pwinformation copied or
extracted from Protected Material) @I copies, excerpts, summaries, or
compilations of Protected Materiah@ (3) any testimonygonversations, or
presentations by Parties or their Courtat might reveal Protected Material.
However, the protections conferred by t8igulation and Order do not cover tf

following information: (a) any informatiothat is in the public domain at the tin

of disclosure to a Receiving Party adomes part of the public domain after it$

disclosure to a Receiving Party as suteof publication not involving a violatior
of this Order, including becoming part the public record through trial or
otherwise; and (b) any information knowo the Receiving Party prior to the
disclosure or obtained by the Receivipgrty after the disclosure from a source
who obtained the information lawfully amehder no obligation of confidentiality
the Designating Party. Any use of Protediaterial at trial shall be governed |
the orders of the trial judge. Thisd@r does not govern the use of Protected
Material at trial.

6. DURATION

Once a case proceeds to trialformation that was designated

confidential or maintained pursuant tastiprotective order used or introduced

an exhibit at trial becomes public amdll be presumptively available to a
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members of the public, including the gse unless compelling reasons suppor
by specific factual findings to proceed atlvese are made to the trial judge
advance of the trial. Sdéamakana 447 £.3d at 1180-81 (distinguishing “god
cause” showing for sealing documept®duced in discovg_from “compelling
reasons” standard when merits-related uthoents are part of court recorc
Accordingly, the terms of this ptective order do not extend beyond t
commencement of the trial.
1. DESIGNATING PROTECTED MATERIAL

7.1 Exercise of Restraint and Carebasignating Material for Protection.

Each Party or Non-Party that designatésrmation or itemgor protection under
this Order must take care to limit anychulesignation to specific material that
gualifies under the appropriate standards. Mass, indiscriminate or routinize
designations are prohibited. Designatioret ire shown to be clearly unjustifie
or that have been made for an impnoperpose (e.g., to unnecessarily encumAi
the case development process or tpase unnecessary expenses and burden
other parties) may expose thesignating Party to sanctions.

If it comes to a Designating Party’s atien that information or items tha
it designated for protection do not qualftyr protection at all or do not qualif
for the level of protection initially assed, that Designating Party must promp
notify all other parties that it isithhdrawing the mistaken designation.

7.2 Manner and Timing of Designatis. Except as otherwise providg

in this Order, or as otherwise stip@dtor ordered, Disosure or Discovery
Material that qualifies fio protection under this @er must be clearly st
designated before the mateinsdisclosed or produced.
Designation in conformity with this Order requires:
(a) for information in documentafgrm (e.g., paper or electronic

documents, but excluding transcripts of depositions or other pretrial or tri
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proceedings), that the Producing Party affix the legend “CONFIDENTIAL
each page that contains protected maltdf only a portion of the material on
page qualifies for protection, the ProcugiParty also must clearly identify tf
protected portion(s) (e.g., by making agmmate markings in the margins).
A Party or Non-Party that makes origimtdcuments or materials available fq
inspection need not designate themgdatection until after the inspecting Party
has indicated which material it wouidle copied and produced. During the
inspection and before thegignation, all of the mat&l made available for
inspection shall be deemed “CONFIDEMLL” After the inspecting Party has

identified the documents it wants copied and produced, the Producing Party

determine which documents, or portionsréof, qualify for protection under this

Order. Then, before producing the sfieci documents, the Producing Party m
affix the legend “CONFIDENTIAL” to each g that contains Protected Mate
If only a portion of the material on agmqualifies for protection, the Producing
Party also must clearly identifydtprotected portion(s) (e.g., by making

appropriate markings in the margins).

(b) for testimony given in deposition or in other pretrial or tri

proceedings, that the Designating Party {demn the record, before the close
the deposition, hearing, or other peeding, all protected testimony (includif
exhibits) and specify the levef protection being asserted.

Transcripts (including exhibits) containing Protected Material shall hay
obvious legend on the title page that thenscript contains Protected Materis
and the title page shall be followed by st bf all pages (including line numbe
and exhibit numbers as appropriate) thatve been designated as Proteg
Material and the level gérotection being asserted bye Designating Party. Th

Designating Party shall inform thewrt reporter of these requirements.
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(c) for information produced isome form other than documentary

and for any other tangible items, titae Producing Party affix in a promine
place on the exterior of the containeromntainers in which the information ¢
item is stored the legend “CONFIDENTIAL.If only a portion or portions of thg
information or item warrant protectiorthe Producing Party, to the exte
practicable, shall identify the protectgubrtion(s) and specify the level ¢

protection being asserted.

7.3 Inadvertent Failures to Designdfeimely corrected, an inadverter

failure to designate qualifieinformation or items d®enot, standing alone, waive
the Designating Party’s right to secupeotection under this Order for sug

material. Upon timely correction of a dgsation, the Receing Party must make

reasonable efforts to assure that thaemal is treated in accordance with t
provisions of this Order.

8. CHALLENGING CONFIDENTIALITY DESIGNATIONS

8.1 Timing of Challenges. Any Pgrtor Non-Party may challenge

designation of confidentialityat any time. Unless a prompt challenge tg
Designating Party’s confidentiality desidiwen is necessary to avoid foreseeal
substantial unfairness, unnecessary econtnrdens, or a significant disruptig
or delay of the litigation, a Party doenot waive its right to challenge
confidentiality designatiotby electing not to mount a challenge promptly af
the original designation is disclosed.

8.2 Meet and Confer. A Party thateets to initiate a challenge to

Designating Party’s confidentiality desidgimen must do so in good faith and mu
comply with the meet and confer requirements and procedures set forth in
Local Rule 37-1 and 37-2. The burdehf persuasion in any such challen

proceeding shall be on the Designating yamta manner consistent with Ru
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26(c). Until the Court rules on the challengé parties shall continue to affor
the material in question the level obpection designated by the Producing Pai
9. ACCESS TO AND USBF PROTECTED MATERIAL
9.1 Basic Principles. A Receiving Parmay use Protected Material th

Is disclosed or produced by another Pamt by a Non-Party in connection wit
this case only for prosecuting, defending,attempting to settle this litigatior

Such Protected Material may be discthsmly to the categories of persons &

under the conditions described in thyder. When the litigation has bee

terminated, a Receiving Party must cdynwith the provisions of section 1
below (FINAL DISPOSITION).

Protected Material must be storedlanaintained by a Receiving Party a
location and in a secure manner that eesithat access is limited to the persc
authorized under this Order.

9.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless
otherwise ordered by the court or perndtte writing by the Designating Party,

Receiving Party may disclose anynformation or item designateo
“CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside Counsel of Record in this ag

as well as employees of said Outside Celn§ Record to whom it is reasonably

necessary to disclose théarmation for this litigation;

(b) the Receiving Party, and the officers, directors, and employe
the Receiving Party to whom disclosusenecessary for this litigation;

(c) Experts (as defined in thiSrder) of the Receiving Party t
whom disclosure is necessary foristHitigation and who have signed tf
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel,

(e) court reporters and their staff;
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(f) professional jury or trial conftants, and Professional Vendors
whom disclosure is necessary forstlitigation and wo have signed thq
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(g) during their depositions, witnesses in the action to wi
disclosure is necessary and who have signed the “Acknowledgment
Agreement to Be Bound” (Exhibit A), unless otherwise agreed by
Designating Party or ordered by the court. Pages of transcribed depc
testimony or exhibits to depositions that reveal Protected Material mu
separately bound by the coueporter and may not lsksclosed to anyone exce
as permitted under this Stipulated Protective Order;

(h) the author or recipient of a document containing the information
custodian or other person who otherwpessessed or knew the information; or|
() any mediator or settlement aféir, and their supporting personnel,
mutually agreed upon by any of the i@ engaged in settfeent discussions.
10. PROTECTED MATERIAL SUBPORAED OR ORDERED PRODUCEL
IN OTHER LITIGATION If a Party isserved with a subpoena or a court
order issued in other litigation thatropels disclosure of any information
items designated in this Action &ONFIDENTIAL,” that Party must:
(a) promptly notify in writing the Designating Party. Such notification sha
include a copy of the subpoeaacourt order; and/or
(b) promptly notify in writing the party who caused the subpoena or orde
issue in the other litigation that someall of the material covered by the
subpoena or order is subject to thistBetive Order. Such natification sh

include a copy of this Stipulated Pective Order; and (c) cooperate with

\U
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respect to all reasonable procedwsesght to be pursued by the Designating

Party whose Protected Material may be affected.
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If the Designating Party timely seekpm@tective order, the Party served
with the subpoena or court ordgrall not produce any information
designated in this action as “CONHEDNTIAL” before a determination by

the court from which the subpoenaavder issued, unless the Party has

obtained the Designating Party’s pession. The Designating Party shall

bear the burden and expense of seeking protection in that court of its
confidential material and nothing inede provisions should be construec
authorizing or encouraging a RecegiParty in this Action to disobey a
lawful directive from another court.

11. A NON-PARTY'S PROTECTEMATERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION

(a) The terms of this Order are &pgable to information produced by a Nont

Party in this Action and designated“@ONFIDENTIAL.” Such information
produced by Non-Partiesin connection with thislitigation is protected by the
remediesand relief provided by thisOrder. Nothing in these provisions
should be construed as prohibiting a Non-Party from seeking additional
protections.

(b) In the event that a Party igjtered, by a valid discovery request, to
produce a Non-Party’s confidential infortiman in its possession, and the Party
subject to an agreement with therNParty not to produce the Non-Party’s
confidential information, then the Party shall:

(1) promptly notify in writing the Requesting Party and the Non-Party
some or all of the information reggted is subject to a confidentiality
agreement with a Non-Party;

(2) promptly provide the Non-Party with a copy of the Stipulated Prote
Order in this Action, the relevadiscovery request(sand a reasonably

specific description of the information requested; and
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(3) make the information requested available for inspection by the Non-

Party, if requested.
(c) If the Non-Party fails to seek agbective order from this court within

days of receiving the notice and acca@nping information, the Receiving

Party may produce the Non-Party’s ddehtial information responsive to th¢

discovery request. If the Non-Patignely seeks a protective order, the

Receiving Party shall not produce anfomnation in its possession or contrg

that is subject to theoafidentiality agreement with the Non-Party before a

1”4

determination by the court. Absent@uct order to the contrary, the Non-Palrty

shall bear the burden and expenseeekeng protection in this court of its
Protected Material.
12. UNAUTHORIZED DISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvertence or otherwise, it has

disclosed Protected Materil any person or in any circumstance not authorized

under this Stipulated Protective Order fReceiving Party must immediately (
notify in writing the Designating Party oféhunauthorized disclosures, (b) use
best efforts to retrieve all unauthorizedpies of the Protected Material, (

inform the person or persons to whom wth@rized disclosures were made of

the terms of this Ordegnd (d) request such person persons to execute the

“Acknowledgment and Agreement to Beolhd” that is atched hereto a
Exhibit A.
13. FILING PROTECTEDMATERIAL

Without written permission from thBesignating Party or a court ord

secured after appropriate notice to all rested persons, a Party may not file
the public record in this action any ProtechMdterial. A Party that seeks to fil

under seal any Protected Material me@iply with Civil Local Rule 79-5.1.
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14. EINAL DISPOSITION

Unless otherwise ordered or agreedwnting by the parties, within 6(

days after the termination of this action, as defined in paragraph 4 (DURATI
each Receiving Party must return all Protected Material to the Producing P34

provide a written certification within th@0 day period that all of the Protects

Material has been destroyed. Such cedtfon shall affirm that all the Protecte

Material was destroyed that the RecegiParty has not retained any copi
abstracts, compilations, summaries oy ather format reproducing or capturir
any of the Protected Material. Notwstlanding this provision, Counsel &
entitted to retain an archival copy dll pleadings, motion papers, trig

deposition, and hearing transcriptgdememoranda, correspondence, deposi

and trial exhibits, expert reports, attorney worlodarct, and consultant and

expert work product, even if such maés contain Protected Material. Any su
archival copies that contain or constitétetected Material remain subject to tf
Protective Order as set forin Section 4 (DURATION).

15. MISCELLANEOUS

15.1 Right to Further Relief. Notig in this Order abridges the right

any person to seek its modiftaan by the Court in the future.

15.2 Right to Assert Other Objections. By stipulating to the entry of

Protective Order, no Party waives any right it otherwise would have to objg
disclosing or producing any informati or item on any ground not addresseg
this Stipulated Protective Order. Simila no Party waives any right to obje
on any ground to use in evidence of anwterial covered by this Protectiy
Order.

15.3 Filing Protected Material. A Patthat seeks to file under seal any
Protected Material must comypwith Local Civil Rule79-5. Protected Material

may only be filed under seal pursuant twoart order authorizing the sealing of

-14 -

)
ON),

arty or

[ion

ch

1S

this
pCt to
in

Ct

(€

the

STIPULATED PROTECTIVE ORDER FOR LITIGATION INVOLVING PATENTS AND
[PROPOSED] ORDER




© 00 N o 0o b~ wWw N PP

N NN RN NN NNMNDNRRPRR R R R R R
0o N o oo M WON P O O 0N OO WOWDN O

specific Protected Material at issue. Party’s request to file Protected Materi
under seal is denied by the court, themeceiving Party may file the informat
in the public record unless otherwise instructed by the court.

16. VIOLATION

Any violation of this Order may beunished by appropriate measures

including, without limitation, contempt proceedings and/or monetary sanctio

IT IS SO STIPULATED, THR@GH COUNSEL OF RECORD.

(Signature page and [Proposed] Order follows)

Dated: January 23, 2017 SMITHLC

/sl SteverC. Smith

STEVEN C. SMITH,CA SBN116246
SMITH LC _ _

3161 Michelson Drive, Suite 925
Irvine, CA 92612

Telephone: %349) 416-5000
Fac3|m|Ie 49) 416-5555

Email: ssmlth@smlth lc.com

John L. Krenn, . MN SBN 12493X
GRAY PLANT MOOTY MOOTY &
BENNETT, P.A.

500 IDS Center

80 S. Eighth Street

Minneapolis, MN 55402

Telep hone (1612% 632-3222
Fac5|m|Ie (612) 632-4222

Email: John krenn@gpmlaw.com

Attorneysfor Plaintiff
Uniloc Luxembourg, S.A.
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Dated: January 23, 2017

KOLETSKY, MANCINI, FELDMAN &
MORROW

/s/ JasonN. Cirlin

, &
MORROW
3460 Wilshire Boulevard, Eighth Floor
Los Angeles, CA 90010
Telep hone é213) 427-2350
Fac5|m|Ie 13) 427-2366
E-mail: JC|rI|n@kmfm com

Brett J. Vottero, Esq.

FEIN EMOND &APPLEBAUM P.C.
53 Mulberry Street

Springfield, MA 01105

Telephone: 1413) 781-5400
Fac5|m|Ie 132 739-0801

Email: vottero@fpepc.com

Attorneys for Defendant
Michael W. Broderick

PURSUANT TO STIPULATION, IT ISSO ORDERED.

DATED: February 1, 2017

Honoraae Douglas F. McCormick

United States District/Magistrate Judge
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EXHIBIT A
AGREEMENT TO BE BOUND BY PROTECTIVE ORDER
l, , have read afally understand the

Stipulated Protective Order (“Protective Order”) in effect in case No. 8:1¢
00231-CJC-DFM, commonly known &miloc Luxembourg, S.A. v. Michael V
Broderick, (the “Lawsuit”). | agree to comply with and be bound by

Protective Order and by such other asdas the Court nyamake regarding
discovery of Confidential Information, aefined in the Protective Order. | agr
that | will not disclose, either directlyr indirectly, any ©nfidential Information

to any person or in any manner noegfically authorized by the Protective

Order. | agree that | will not copy or use any Confidéntitormation except
solely for the purposes of the Lawsuit and | will return any Confider
Information and any copies thereof witt6 days of the termination or the fin

disposition of the Lawsuit as set forththee Protective Order. | agree that | wll

not distribute copies of, or provide assdo, any Confidential Information to ar
person, either directly or indirectly, excegst set forth in the Protective Order.
hereby consent to the jurisdiction of tidsurt for the purposes of enforcing th
Protective Order.

Signature:

Printed Name:
Date:
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