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¢ Corporation et al v. Edwards Lifesciences Corporation

Do

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

BOSTON SCIENTIFIC CORPORATION

and

BOSTON SCIENTIFIC SCIMED, INC.
Plaintiffs,

V.

EDWARDS LIFESCIENCES
CORPORATION,

Defendant.

Pursuant to Federal Rubé Evidence 26(c) and to facilitate the production and

Case No. 8:16-cv-0730-CJC-GJS

[DISCOVERY MATTER]

PROTECTIVE OR DER ENTERED
ON STIPULATION OF THE
PARTIES!

SEE CHANGES MADE BY THE
COURT (UNDERLINED AND
| TALICIZED)

receipt of information in discovery inithaction, Plaintiffs Boston Scientific

Corporation and Boston Sci#itc Scimed, Inc. (colletively, “Boston Scientific”)

and Defendant Edwards L&eiences Corporation (“Bdhrds”) have agreed and

stipulated, through their respective counsethmentry of an order for the protection

of trade secret, proprietary, and other adefitial research, development, financial,
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business, or commercial infoation that may be produced otherwise disclosed by

them during the course of this action.

Upon consideration of the record and proceedings herein, the parties hereby

stipulate to the following terms:
1. PURPOSES AND LIMITATIONS
Disclosure and discovery activity in thastion are likely to involve production

of confidential, proprietary, or privateformation for which special protection from

public disclosure and from use for any purpose other than those specifically set forth

in this Order may be warranted. Thetms acknowledge thahis Order does not
confer blanket protections on all disclosuge responses to discovery and that the
protection it affords from public disclosiand use extends only to the limited
information or items that are entitleddonfidential treatment under the applicable
legal principles.
2. GOOD CAUSE STATEMENT

This action is likely to involve trade aets, customer and pricing lists and
other valuable research adopment, commercial, fimzial, technical and/or
proprietary information for which speciptotection from public disclosure and from
use for any purpose other than prosecutibthis action is warranted. Such
confidential and proprietanyaterials and informatioroasist of, among other things
confidential business or financial information, information regarding confidential
business practices, or other confidentesearch, development, or commercial
information (including information implicating privacy rights of third parties),

information otherwise generallynavailable to the public, evhich may be privileged

or otherwise protected from disclosure undetesor federal statutes, court rules, case

decisions, or ammon law. Theparties stipulate thadlisclosure of this information

would cause competitive harm to the parties. For exartiq@eparties believe that

competitors will gain an unfair advantagehéy learn the parties’ Protected Material

such as financial information, accountingprmation, customer lists, vendor lists,
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costs or profits structure, sales inf@tion, product lines, busess and marketing
strategy or information about operatiomsccordingly, to expedite the flow of
information, to facilitate the prompt rdation of disputes over confidentiality of
discovery materials, to adedaly protect information the parties are entitled to kee
confidential, to ensure that the parties permitted reasonable nesary uses of such
material in preparation for and in the conduct of trial, to address their handling at
end of the litigation, and serve the edgustice, a protective order for such
information is justified in this matter. i the intent of the parties that information
will not be designated as confidential for tactical reasons and that nothing be so
designated without a good faibklief that it has been maaned in a confidential,
non-public manner, and there is good caubg ivshould not be part of the public
record of this case.
3. ACKNOWLEDGMENT OF PROCEDUR E FOR FILING UNDER SEAL
The parties further acknowledge, as sethfin Section 15.3, below, that this
Stipulated Protective Order does not entitlem to file confidential information

under seal; Local Civil Rule 79-5 sets fotttle procedures that must be followed an

the standards that will be applied when eyaeeks permission from the court to file

material under seal.

There is a strong presutign that the public has a right of access to judicial
proceedings and records in civil cases.cdnnection with non-dispositive motions,
good cause must be shown tpport a filing under sealSee Kamakana v. City and
County of Honolulu447 F.3d 1172, 1176 (9th Cir. 200Bhillips v. Gen. Motors
Corp, 307 F.3d 1206, 1210-11 (9th Cir. 200&gkar-Welbon v. Sony Electrics, Inc,
187 F.R.D. 576, 577 (E.D. Wis. 1999) (evéipwated protective orders require goo(
cause showing), and a specific showriggood cause or compelling reasons with
proper evidentiary support and legal jussfiion, must be made with respect to
Protected Material that a party seeksildnder seal. The p#s’ mere designation

of Disclosure or Discovery Material &otected Material does not—without the
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submission of competent evidence by detiana establishing that the material
sought to be filed under seal qualifiescasifidential, privileged, or otherwise
protectable—constitute good cause.

Further, if a party requests sealing tethto a dispositive motion or trial, then
compelling reasons, not only good causetliersealing must be shown, and the
relief sought shall be narrowly tailored to\eethe specific interesb be protected.
See Pintos v. Pacific Creditors Ass605 F.3d 665, 677-79 (9th Cir. 2010). For eaq
item or type of information, document, oir sought to be filed or introduced unde
seal in connection with a dispositive motiontiwal, the party seeking protection mug
articulate compelling reasons, supported bacdjr facts and legal justification, for
the requested sealing order. Again, cetept evidence supporting the application t
file documents under seal mums provided by declaration.

Any document that is not confidentialjypleged, or otherwise protectable in
its entirety will not be filed under seal if the confidential porticas be redacted. If
documents can be redactecerita redacted version for public viewing, omitting only
the confidential, privileged, or otherwipeotectable portions of the document, shall
be filed. Any application that seeksfile documents under seal in their entirety
should include an explanation of why redaction is not feasible.

4., DEFINITIONS

4.1 Delaware Action:Boston Scientific Corporation v. Edwards

Lifesciences CorporatigiNo. 16-275-SLR (D. Del.).

4.2 Delaware Party: a partp the Delaware Action.

4.3 Challenging Party: a Party or Nétarty that challenges the designatiof

of information or items under this Order.

4.4 “CONFIDENTIAL” Information or Itens: information (regardless of

how it is generated, stored, or maintih or tangible things that qualify for
protection under Federal Rule Givil Procedure 26(c), and as specified above in th

Good Cause Statement.
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4.5 Counsel (without qualifier): Outside Counsel of Record and In-Hous;

Counsel (as well as their support staff).
4.6 Designated In-House Counsel: Imtise Counsel who seek access to
“HIGHLY CONFIDENTIAL” or “HI GHLY CONFIDENTIAL — ATTORNEYS’

EYES ONLY” information in this matter o have responsibilitior maintaining,

defending, or evaluating this action, indlugl their administrative and support staff,
designated pursuant to Paragraph 9.3(b).

4.7 In-House Counsel: attorneys wh@ amployees of a party to this

action. In-House Counsel doest include Outside Counsel.

4.8 Designating Party: a Party or NonrBahat designates Disclosure or
Discovery Material as “CONFIDENAL,” “HIGHLY CONFIDENTIAL,” or
“HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY.”

4.9 Disclosure or Discovery Material:ll #ems or information, regardless of

the medium or manner in which it is gerterh stored, or maintained (including,
among other things, testimony, transcriptg] gangible things), that are produced or]
generated for purposesliaigation in this matter, ioluding documents, data and
information, answers to interrogatories, answers to deposition questions, respon
requests for admission, affidés; expert reports, any information copied or extracte
therefrom, as well as all copies, excergtanmaries, or compilations thereof, plus
testimony, conversations or presentations byiggor counsel to or in court or in
other settings.

4.10 Expert: a person with specializkdowledge or experience in a matter
pertinent to the litigation who (1) has beetaneed by a Party or its counsel to serve
as an expert witness or as a consultathismaction or the Delawa Action, (2) is not
a current employee of a Party or a Delaware Party and (3) at the time of retentio
not anticipated to become an employea &farty, a Party’s copetitor, a Delaware

Party, or a DelawarBarty’s competitor.
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4.11 “HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY” or
“HIGHLY CONFIDENTIAL” Information or Items: Extremely sensitive

“Confidential Information or Items,” the diEsure of which to another Party or Nont

Party would create a substantial risk of @esi harm that couldot be avoided by less
restrictive means. It includes, withdumitation, (1) highly sensitive settlement
and/or licensing agreements (including dr#fsreof) that are subject to a third-party
confidentiality agreement requiring Attorneys’ Eyes Only designation; (2) highly
sensitive corporate strategy data; (3) higtensitive product information containing
information not available to competitors or the public concerning present product
anticipated products or products invdpment; (4) pending buinpublished patent
applications; and (5) other highly confideh technical, research and development,
and financial information Materials or information designated as “HIGHLY
CONFIDENTIAL” will be treated thesame as “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” under the provisianof this Protective Order and vice
versa.

4.12 Non-Party: any natural person, parsiep, corporation, association, or
other legal entity not named adParty to this action.

4.13 Outside Counsel (without qualifier): attorneys and their support staff

who are not employees of a party to @hsion or the Delaware Action and who (i)
have appeared in this action or the Delawszgon on behalf of such party or (ii) are
employed with a law firm which happeared on behalf of that party.

4.14 Party: any party to this action, including all of its officers, directors,
employees, consultants, retained expents, Outside Counsel of Record (and their
support staffs).

4.15 Producing Party: a Party or NonfBathat produces Disclosure or

Discovery Material in this action.

4.16 Professional Vendors: persons or entities that provide litigation supp

services €.g, photocopying, videotaping, translating, preparing and reviewing

-6 -
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discovery material, exhibits or demonstas, and organizing, storing, or retrieving
data in any form or medium) aticeir employees and subcontractors.

4.17 Protected Material: any Disclosure Discovery Material that is
designated as “CONFIDENTIAL,” “HGHLY CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

4.18 Receiving Party: a Party that recesM@isclosure or Discovery Material

from a Producing Party.
5. SCOPE

The protections conferred by thig@ilation and Order cover not only
Protected Material (as dagd above), but also (1jainformation copied or
extracted from Protected Material) @I copies, excerpts, summaries, or
compilations of Protected Materiah@ (3) any testimonysonversations, or
presentations by Parties or their Courtkat might reveal Protected Material.
However, the protections conferred by t8igpulation and Order do not cover the
following information: (a) any information &t is in the public domain at the time of
disclosure to a Receiving Party or bews part of the public domain after its
disclosure to a Receiving RPaas a result of publication not involving a violation of
this Order, including information that hbecome part of the public record through
trial or otherwise; and (b) any informaii known to the Receiving Party prior to the
disclosure or obtained by the ReceivingtiPafter the disclosure from a source who
obtained the information lawfully and undss obligation of confidentiality to the
Designating Party.

The Parties have agreed that they are contractually bound by the obligatio

which they have stipulated as set forthhrs this Protective Order in perpetuity.

However, any use of Protected Material at trial shall be governed by the orders of

thetrial judge. This Order does not govern the use of Protected Material at trial.
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6. DURATION
Once a case proceeds to trialfonmation that was designated as
CONFIDENTIAL or maintained pursimt to this protective orddhat is used or

introduced as an exhibit at trial becomes public and will bresumptively available

to all members of the public, including the press, unless compelling reasons

supported by specific factual findingspgmceed otherwise are made to the trial
judge in advance of the trial. SEeamakana, 447 F.3d at 1180-81 (distinguishing

“good cause” showing for sealing documents produced in discovery from

“‘compelling reasons” standard when merits-related documents are part of court

record). Accordingly, the terms ofishprotective order do not extend beyond the

commencement of the trial.

5. With the exception set forth abolee material used at trial, the
confidentiality obligationsmposed by this Order shall remain in effect until a
Designating Party agrees otherwise in wgtor a court order otherwise directsor

purposes of terms of this agreement that are triggered by “Final Disposition” of t

action (see below)Final disposition” shall bee&emed to be the later of: (1)

dismissal of all claims and defenses in tiasion, with or without prejudice; or (2)
final judgment herein afteghe completion and exhaustionadf appeals, rehearings,
remands, trials, or reviews of this actiam;luding expiration of the time limits for

filing any motions or applications for extg&ion of time pursuant to applicable law.

1. DESIGNATING PROTECTED MATERIAL

7.1 Exercise of Restraint and CareDesignating Material for Protection.

Each Party or Non-Party that designatesrmfation or items foprotection under this
Order must take care to limit any such desition to specific material that qualifies
under the appropriate standards the extent it is practical to do so, the Designatif

Party must designate for peation only those parts of neaial, documents, items, or
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oral or written communications that qualifyse that other portions of the material,
documents, items, or communications forelhprotection is not warranted are not
swept unjustifiably within the ambit of this Order.

Mass, indiscriminate or routinized gsignations are prohibited. Designations
that are shown to be clearly unjustifiedtibat have been rda for an improper
purpose (e.g., to unnecessaglycumber the case develogmh process or to impose
unnecessary expenses and burdens om p#raes) may xpose the Designating
Party to sanctions.

If it comes to a Designating Rg's attention that information or items that it
has designated for protection do not qudiifiyany protection or do not qualify for
the level of protection initiallasserted, that Designating Party must promptly notif]
all other parties that it mithdrawing or altering the mistaken designation.

7.2 Manner and Timing of Designations. d&&pt as otherwise provided in

this Order §ee, e.g second paragraph of sectio@(a) below), or as otherwise
stipulated or ordered, Disclosure or Dugery Material that qualifies for protection
under this Order must be clearly so desigddiefore the material is disclosed or
produced.

Designation in conformity with this Order requires:

(@) for information in documentary forne(g, paper or electronic

documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Party affix the legend “CONFIDENTIAL,”
“‘HIGHLY CONFIDENTIAL,” or “HIG HLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY” to each page of the docant that contains protected material.

A Party or Non-Party that makes origimidcuments or materials available for
inspection need not designate them fat@ction until after the inspecting Party has
indicated which material it would likeopied and produced. During the inspection
and before the designationl, @f the material made ailable for inspection shall be
deemed “HIGHLY CONFIDENIAL — ATTORNEYS’ EYESONLY.” After the

-9-
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inspecting Party has identified the documehés it wishes to have copied and
produced, the Producing Party must deteamiich documents, or portions thereof
gualify for protection under this Ordemlhen, before producing the specified
documents, the Producing Party mafix the appropriate legend
(“CONFIDENTIAL” or “HIGHLY CO NFIDENTIAL —ATTORNEYS' EYES

ONLY") to each page of the docuntehat contains Protected Material.

(b) for transcripts of depositions or other pretrial or trial proceeding

at the request of any party, the original and all copies of any transcript, in whole
part, shall be marked “CONFIDENAL” or “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” by the court repter. This request may be made

orally during the proceeding or in writing within fifteen (15) days of the proceeding.

Deposition transcripts shall be treatsddefault as “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” until the e&piration of the time to make a
confidentiality designation. By portions so designated #htaereafter be treated in
accordance with the tesof this Order.

Transcripts containing Protected Mateshhll have an obvious legend with thg
appropriate designation on the tigage and every subsequpage that the transcript
contains Protected Material. If only ports of a transcript are designated as
Protected Material, then the title pagjll be followed by a list of all pages
(including line numbers as appropriateatthave been designated as Protected
Material and the level of protection bgiasserted by the Designating Party. The

Designating Party shall infon the court reporter of these requirements.

(c) for information produced in some form other than documentary

and for any other tangible items, that Br@ducing Party affix in a prominent place
on the exterior of the container or containers in which the information or item is
stored the legend “CONFIDENTIAL“HIGHLY CONFIDENTIAL —

ATTORNEYS' EYES ONLY,” or “HIGHLY CONFIDENTIAL.” If only a portion

or portions of the information or item wart protection, the Producing Party, to the
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extent practicable, shall identify the proted portion(s) and specify the level of
protection being asserted.

7.3 Failures to Designate. A failure tiesignate qualified information or

items, whether by inadvertence or othemyidoes not, standing alone, waive in
whole or in part the Designating Party’ght to secure protection under this Order
for such material. Upon subsequent cdrogcof a designation, the Receiving Party
must make reasonable efforts to assuretttematerial is treateid accordance with
any revised designations under the proviswinhis Order and promptly collect any
copies of the material that have bgeavided to individuals other than those
authorized under Paragraph 9 of this OrdEne Designating Parimay also request
the individuals to execute the “Acknowledgn and Agreement to Be Bound” that i
attached hereto as Exhibit A.
8. CHALLENGING CONFIDENTI ALITY DESIGNATIONS

8.1 Timing of Challenges. Any Parbr Non-Party may challenge a

designation of confidentiality at anyrte. Unless a prompt challenge to a
Designating Party’s confidentiality desigratiis necessary to avoid foreseeable,
substantial unfairness, unnecessary econbumdens, or a significant disruption or
delay of the litigation, a Party does not waits right to challenge a confidentiality
designation by electing not to mount aldbnge promptly after the original
designation is disclosed.

8.2 Meet and Confer. The ChallengiRarty shall initiate the dispute

resolution process by providing writtentioe of each designation it is challenging
and describing the basis for each challenge avoid ambiguity as to whether a
challenge has been madeg thritten notice must recitbat the challenge to
confidentiality is being made in accate with this spectdiparagraph of the
Protective Order. The parties shall atténopresolve each challenge in good faith
and must begin the process by conferdirgctly (in voice to voice dialogue; other

forms of communication are not sufficient) witHourteen (14) days of the date of

-11 -
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service of notice. In coafring, the Challenging Party must explain the basis for it
belief that the confidentii@dy designation was not pper and must give the
Designating Party an opportunity to review tthesignated material, to reconsider th
circumstances, and, if no charnigedesignation is offered, to explain the basis for th
chosen designation. A Challenging Partgty proceed to the next stage of the
challenge process only iflias engaged in this meetdaconfer process first or
establishes that the Designating Partynwilling to participate in the meet and
confer process in a timely manner.

8.3 Judicial Intervention. Subject to Paragraph 8.2 ,Ghallenging Party

shall initiate the dispute resolution pass under Local Rule 37.1 et seq.

The burden of persuasion in any setiallenge proceeding shall be on the
Designating Party. Frivolous challengasd those made for an improper purpose
(e.g., to harass or impose unnecessary exgearsd burdens on other parties) may
expose the Challenging Party to sanctiodsless the Designating Party has waiveq
or withdrawn the confidentiality designatiaad| parties shall continue to afford the
material in question the level of protection to which it is entitled under the Produg
Party’s designation until thed@rt rules on the challenge.

9. ACCESS TO AND USE OFPROTECTED MATERIAL

9.1 Basic Principles. A Receiving Party ynase Protected Material that is

disclosed or produced by another Partpyia Non-Party in connection with this cag
only for prosecuting, defending, or attenmgtito settle this litiggon, the Delaware
Action, or any inter partes review (“IPRpyoceeding involving a patent asserted in
this litigation or the DelawarAction. Such Protecteldaterial may be disclosed
only to the categories of persons and underctinditions described in this Order.
When the litigation has been terminate®Rexeiving Party must comply with the
provisions of Section 1B6elow (FINAL DISPOSITION).
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Protected Material must be storewlanaintained by a Receiving Party at a
location and in a secure manner that ersstirat access is limited to the persons
authorized under this Order.

9.2 Disclosure of “CONFIDENTIAL” Iformation or Items. Unless

otherwise ordered by the court or permitted in writing by the Designating Party, g

Receiving Party may disclose amyormation or item designated
“CONFIDENTIAL” only to:

(@) the Receiving Party’s OutsideoGnsel of Record; as well as
employees of said Outside Counsel of Rddo whom it is reasonably necessary to
disclose the information for this litigation;

(b) the officers, directors, and employees (including In-House
Counsel) for the Receiving Party (1) to whdrmaclosure is reasonably necessary fol
this litigation, and (2) whbave signed the “Acknowledgmt and Agreement to Be
Bound” (Exhibit A), and (3) as to whothe procedures set forth in paragraph
9.4(a)(1) below have been followed;

(c) Experts (as defined in this Order) of the Receiving Party (1) to
whom disclosure is reasonably necessary for purposes of this litigation, (2) who
signed the “Acknowledgment and AgreemenB®Bound” (Exhibit A), and (3) as to
whom the procedures set forth in paegr 9.4(a)(1) below have been followed;

(d) the court and its personnel;

(e) court reporters and theiradt, including stenographic,
videographic, and clerical personnel;

()  professional jury or trial consultants and mock jurors who have
signed the “Acknowledgment and Agreemenbe Bound” (Exhibit A), which does
not need to be disclosed to the DestgmpParty unless the Court for good cause
orders otherwise;

(g) Professional Vendors to whom dissure is reasonably necessary

for this litigation and who have signéte “Acknowledgment and Agreement to Be

-13 -
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Bound” (Exhibit A), which does not needbe disclosed to the Designating Party

unless the Court for good cause orders otherwise;

(h)  during their depositions or in court proceedings, witnesses in thi

action, provided that (1) such documentsndormation were authored by, addresse
to, or received by such persons or othespes employed by the same entity as sud
persons, or (2) such documents or infation were produced by or obtained from
such persons or their employer; and

()  the author or recipient of a document containing the informatiof
or a custodian or other person who otheenpossessed or knew the information.

9.3 Disclosure of "HIGHLY CONRDENTIAL — ATTORNEYS’ EYES

ONLY” or “HIGHLY CONFIDENTIAL” Information or Items.

Unless otherwise ordered by theuEt or permitted in writing by the

Designating Party, a Receiving Partyyntisclose any information or item
designated “HIGHLY CONFIDENTIAL- ATTORNEYS’ EYES ONLY” or
“HIGHLY CONFIDENTIAL” only to:

(@) the Receiving Party’s OutsideoGnsel of Record; as well as
employees of said Outside Counsel of Rddo whom it is reasonably necessary to
disclose the information for this litigation;

(b) The following Designated In-House Counsel, upon signing the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A):

Peter Gafner,

Todd Messal;

Aimee Weisner;

Ryan Lindsey; and

Any other Designated In-Hous&unsel on which the parties
agree;

(c) Experts of the Receiving Part¥) to whom disclosure is

reasonably necessary for purposes if litigation, (2) who have signed the

- 14 -
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“Acknowledgment and Agreemeto Be Bound,” Exhibit A, and (3) as to whom the
procedures set forth in paragrap#(8)(2), below, have been followed.

(d) the Court and its personnel;

(e) court reporters and theiradt, including stenographic,
videographic, and clerical personnel;

()  professional jury or trial consultants and mock jurors who have
signed the “Acknowledgment and Agreemenbe Bound” (Exhibit A), which does
not need to be disclosed to the DestgmpParty unless the Court for good cause
orders otherwise;

(g) Professional Vendors to whom dissure is reasonably necessary
for this litigation and who have signéte “Acknowledgment and Agreement to Be
Bound” (Exhibit A), which does not needbe disclosed to the Designating Party
unless the Court for good cause orders otherwise;

(h)  during their depositions or in court proceedings, witnesses in th
action, provided that (1) such documentsndormation were authored by, addresse
to, or received by such persons or othespes employed by the same entity as sud
persons, or (2) such documents or infation were produced by or obtained from
such persons or their employer; and

()  the author or recipient of a document containing the informatiof
or a custodian or other person who otheenpossessed or knew the information.

9.4 Procedures for Approving or Objamy to Disclosure of Protected

Material to officers, directors, and ermogées of a Receiving Party, or Experts.

(@)(1) Unless otherwise ordered by tmeirt or agreed to in writing by
the Designating Party, a Party that seeks to disclose to any officers, directors, or]
employees of the Receiving Party or Ex@ery information or item that has been
designated “CONFIDENTIAL” pursuant to paraph 9.2(b) or 9.2(c) first must
provide the Designating Party with writt@otice that (1) includes the proposed

recipient’s signed “Acknowledgement aAdreement to Be Bound” (Exhibit A), (2)
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sets forth the full name of the proposed pemit and the city and state of his or her
primary residence, and (3) describes th@ppsed recipient’s current and reasonably
foreseeable job responsibilities. For purposedarity, all requests for disclosures tg
any proposed recipient under tpgragraph are subject torRBgraphs 9.4(b) and (c).
(@)(2) Unless otherwise ordered by tmeirt or agreed to in writing by
the Designating Party, a Party that seekdigolose to an Expert any information or
item that has been designated “HIGHCONFIDENTIAL — ATTORNEYS’ EYES
ONLY” or “HIGHLY CONFIDENTIAL” pursuant to paragraph 9.3(c) first must
provide the Designating Panyith a written notice that riudes (1) the Expert’'s
signed “Acknowledgment and Agement to Be Bound” (Exhibit A), (2) sets forth
the full name of the proposedcipient and the city and state of his or her primary
residence; (3) attaches a copy @ fitoposed recipient’s current resume;
(4) identifies the proposed recipient’s ant employer(s); (5) identifies each person
or entity from whom the proposed recipiéras received compensation or funding fq
work in his or her areas of expertiset@whom the proposed recipient has provideg
professional services, including in connentivith litigation, atany time during the
preceding five yearsand (6) identifies (by name andmber of the case, filing date,
and location of court) any litagion in connection with wbh the Expert has offered
expert testimony, including through a dealson, report, or t&imony at a deposition

or trial, during the preceding five yearSor purposes of cldy, all requests for

disclosures to any proposed recipient untler paragraph are subject to Paragraphs

9.4(b) and (c).
(b) A Party that makes a request and provides the information specif

in the preceding respective paragraphs, Paragraphs 9.4(a)(1) and (2), may disclq

> Ifthe proposed recipient believesyaof this information is s_ub{ect to a
confidentiality obligation to a third partthen the proposed recipien )
whatever information the proposed g@ent believes can be disclosed without
violating any confidentiality agreementsydathe Party seeking to disclose to the
proposed recipient shall be availablarteet and confer with the Designating Party
regarding any such engagement.
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subject Protected Material to the identifiperson after 5 business days from the tin
it delivered the request unless, within Simess days of delivering the request, the
Party receives a written objection from hesignating Party. Any such objection
must set forth in detail the grounds oniebhit is based and nstibe made for good
cause. Failure to object within five (5) lmmsss days shall constitute approval. The
Parties specifically reserve the right to objecthe disclosure dProtected Material
to a proposed Expert should the propoB&gdert be employed by the objecting
Party’s competitor.

(c) A Party that receives a titgavritten objection must meet and
confer with the Designating Party (throudinect voice-to-voice dialogue) to try to
resolve the matter by agreement with@ven (7) business days of the written
objection. If no agreement is reached, Pagty seeking to make the disclosure may
file a motion seeking permission from the court to do so.

In any such proceeding, the Party oppgdirsclosure to the identified officers
directors, and employees of a Receivitggty, Designated In-House Counsel, or
Expert shall bear the burden of proving that the risk of harm that the disclosure v
entail (under the safeguards proposedjveighs the Receiving Party’s need to
disclose the Protected Material to its Expert.

9.5 Related Foreign Actions. At the tinidee parties submit this stipulation,

they dispute whether foreign attornesyuld be allowed access to Protected
Material, and they have briafeéhat dispute in the DelaneaAction. For consistency
and efficiency reasons, the parties agrefeltow in this case the terms of the ruling
in the Delaware Action. Therefore, faya attorneys will not be allowed access to
Protected Material unless, and until, tloeid in the Delaware Action resolves the
dispute to allow foreign counsel acces®totected Material At that point, the
parties shall follow the rules set forthtime Delaware Action regarding providing
Protected Material to foreign attorneys. e€Tiules shall be modified as necessary to

apply the Order to this case (e.g., refererican the Delaware court to Exhibit A of
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the Protective Order shall mean Exhibit Atlhcs Protective Order; references to the
Court shall mean this Court). The partiealkhlso file a stipulation with this Court

adding a provision to this Order that mepeecifically describes the rules to allow

foreign attorneys access to Protected Mateifalbject to the terms above, the partig

may provide Protected Material to foreigtiorneys between thiene the Delaware
court issues an order allowing such ascasd the time this Court enters any
stipulation submitted by the parties concerning the issue.

9.6 Unified Production of Documents. Fibre sake of efficiency, the Parties

agree to a common deposit and unified produmctif documents in this action and th
Delaware Action. Upon thdfective date of the stipulation to this Protective Order
in this action, Outside Counsel of Recondy have access &l documents and
things produced in the Delaware orli@ania Actions, as well as to any trial

transcripts, trial exhibits, deposition tranpts, deposition exhibits, expert reports

and briefs filed or served in the DelawareCalifornia actions and use such materials

in either the Delaware or California Actions.

Each party agrees that the productiomy documents und#ris paragraph is
not an admission of relevance or admisitybfor any given action. Each Party
reserves the right to argue that anyutoent produced under this paragraph and an
trial transcript, trial exhibit, deposition transcript, dapos exhibit, expert report
and/or brief filed or served in the DelangaAction is not relevant or admissible to
this action. Each party agrees notise this agreement to deem any documents
produced under this paragrajgin,any trial transcriptgrial exhibits, deposition
transcripts, deposition exhibits, expert reports and briefs filed or served in the
Delaware Action, as evidence of the relesg or admissibility of any such documen
or the relatedness of any legal issuethanDelaware Action with this action.

9.7 Re-Production of Document Productidnsm Other Actions. For the

sake of efficiency, the P@es agree that documemtoductions from other actions

may be produced in this action withoué theed for separate re-collection and
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processing of those documents. Suchuduents will be treated in accordance with
the provisions of this Protective Order athiéy had been collected and produced fq
this action. Nothing in this provision, however, should be construed as excusing
Parties from their respective obligationg&rform a reasonable search in connectig
with this litigation.
10. PROSECUTION BAR

Absent written consent from the Producing Party or an order by the Court,
every person who receives, or in the cas@utiside Counsel of Record who receive
and reviews, Prosecution Bar Informatismprecluded from performing, or providing
(verbally or in tangible form, in whole am part) such Protected Material received
under this Order to any person involved imfpaning, the following tasks: drafting,
prosecuting, or supervising or providingvace regarding the drafting or prosecution
of any patent applications with the itbd States Patent and Trademark Office
(“USPTO”) or any similar proceedings imyother country, involving any patent or
patent application having claims or disclosures related to transcatheter replacem
heart valves and methods and devices ferdilivery thereof. This preclusion is
limited to proceedings involag patents and patent amaliions having an effective
filing date before thisction, during this action, or within two (2) years after the fing
termination of this action. For purpos&sclarity, “prosecution” does not include
reexamination, reissue tarference proceedings, ajwevalent proceedings (e.g.,
post-grant review, inter pas review) and any simil@roceedings in any other
country, except that all persom$o receive, or in the case of Outside Counsel of
Record who receives and reviews, ProfeauBar Information are prohibited from
performing, or providing (verbally or inngible form, in whole or in part) such
Protected Material received under this Qriieany person involved in performing,
the following tasks: drafting, or supervigior providing advice regarding drafting,
new or amended claims in any such proasggl This Paragraph does not apply to

any In-House Counsel dgsiated under Paragraph 9.2@1)o is only provided
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access to “CONFIDENTIAL” information cdéin opposing party. This Prosecution
Bar shall begin when access to Prosecution Bar Information is first received by t
affected individual, or inhe case of Outside Counsel of Record first received and
reviewed, and shall end two (2) years iafteal termination of this action. For
purposes of this paragraph, ProsecutionlBformation is information that is
designated as “HIGHLY CONFIDENAL — ATTORNEYS’ EYES ONLY” or
“HIGHLY CONFIDENTIAL” under this Oder, except that Prosecution Bar
Information does not includi@ancial information.

This prohibition shall not prevent Edvas’s Outside Counsel of Record or
Designated In-House Counsel from supengor providing advice regarding the
drafting or prosecution of any patent apgiica that claims priority to any of U.S.
Patent No. 8,579,964, provisional applioatNo. 61/414,879 filed on Nov. 17, 2010
provisional application No. 61/393,8@d on Oct. 15, 2010, or provisional
application No. 61/331,79%led on May 5, 2010.

11. PROTECTED MATERIAL SU BPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

If a Party is served with a discovesquest, subpoena, or a court order from
another litigation that compels disclosureaoly information or items designated in
this action as Protected Matd, that Party must:

(@) promptly notify in writing the Designatg Party. Such notification shall
include a copy of the subpna or court order;

(b)  promptly notify in writing the partyvho caused the subpoena or order
issue in the other litigation that some brod the material coveed by the subpoena ol
order is subject to this Protective Ord&uch notification shall include a copy of thig
Stipulated Protective Order; and

(c) cooperate with respect &l reasonable procedures sought to be pursu

by the Designating Party whose ProsecMaterial may be affected.
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If the Designating Party timely seeks a puative order, the Party served with
the discovery request, subpoena, or cotdter shall not produce any information
designated in this action as Protected Matdefore a determation by the court
from which the subpoena or order isduunless the Party has obtained the
Designating Party’s permission. The Rpwiting Party shall bear the burden and
expense of seeking protection in that cadiits confidential material — and nothing
in these provisions should be construed as authorizing or encouraging a Receivi
Party in this action to disobey a lavirective from another court.

12. A NON-PARTY’'S PROTECTED MA TERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION

(@) The terms of this Order are apgable to information produced by a
Non-Party in this action and designated as Protected Material. Such information
produced by Non-Parties in connectioithvthis litigation is protected by the
remedies and relief provided by this Ord@&othing in these provisions should be
construed as prohibiting a Non-Partyrfr@eeking additional protections.

(b)  Both Parties shall be treated aReceiving Party with respect to any
information produced by a Non-Party in thigias. To the extent that a Party obtain
information from a Non-Party via subpoenaotierwise, the Party shall produce the
information to the other Party withinbusiness days, unless the Party can
demonstrate good reason why it is not possible to do so.

(c) Inthe event that a Party is requirdy a valid discovery request, to
produce a Non-Party’s confidential imfoation in its possession (other than
information produced in this litigation byNon-Party), and the Party is subject to aj
agreement with the Non-Party notgwduce the Non-Pafs confidential
information, then the Party shall:

1. promptly notify in writing the Rguesting Party and the Non-Part)
that some or all of the information requesi®dubject to a cordentiality agreement

with a Non-Party;
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2. promptly provide the Non-Party with a copy of the Stipulated
Protective Order in this litigation, the reént discovery request(s), and a reasonab
specific description of the information requested; and

3. make the information requested available for inspection by the
Non-Party.

(d) If the Non-Party fails to object or seek a protective order from the Co
within fourteen (14) days of receivingetimotice and accompamyg information, the
Receiving Party may produce the Non-Partyonfidential information responsive to
the discovery request. If the Non-Party tiyngeeks a protective order, the Receivin
Party shall not produce any information inptsssession or control that is subject to
the confidentiality agreement with the Non-Party before a determination by the c
Absent a court order to the contrary, then-Party shall bear the burden and expen
of seeking protection in thisart of its Protected Material.

13. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inaceeace or otherwise, it has disclosed
Protected Material to any person or iryaircumstance not authorized under this
Stipulated Protective Order, the ReceiyParty must immediately (a) notify in
writing the Designating Party of the unauthorizistclosures, (b) use its best efforts
to retrieve all unauthorized copies of ftected Material, (c) inform the person or
persons to whom unauthorizdiclosures were made df éhe terms of this Order,
and (d) request such person or perdorexecute the “Acknowledgment and
Agreement to Be Bound” that is attached hereto as Exhibit A.

14. PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED
MATERIAL

When a Producing Party gives nottoeReceiving Parties that certain
inadvertently produced material is subjecatolaim of privilege or other protection,
the obligations of the Receng Parties are those set foih Federal Rule of Civil
Procedure 26(b)(5)(B). In accordance with Federal Rule of Evidence 502(d), the

22 .

y

irt

g

Durt.

2
@D




© 00 N OO O b~ W N P

N NN N DNDNDNNNRRRRR R R R R R
W N o 0~ WNPEFPF O O 0N O 0o W DN PP O

attorney-client privilege or work-productgiection is not waived as a result of the
disclosure of information in connectiontlwthis litigation through inadvertence or
error. Such production of documents or information subject to attorney-client
privilege, work-product immunity, or any other apmable privilege shall not
constitute a waiver of, nor a prejudice to, agim that such orelated material is
Protected Material, privilegg or protected by the work-product immunity or any
other applicable privilege, provided that the Producing Party notifies the Receivir]
Party in writing promptly upon discovery of such information. Within five (5)
business days of receiving such notite, Receiving Party shall return such
information or documents or confirm in writing that it has taken reasonable steps
permanently delete all electronic copegssuch documents from electronic records
and to destroy all paper cegi If the Receiving Party siaisclosed the information
to others before being notified of the alaof privilege or protection, the Receiving
Party must take reasonable steps toewtrand return adestroy the disclosed
information. No use slidbe made of such documisror information during
deposition or at trial, nor shall such doegents or information be shown to anyone
after the request that they be returnétie Receiving Party may move the court for
an order compelling production of suictiormation (based on information
independent of the content of the allegedly privileged materials in question), but
motion shall not assert as a ground for préidacthe fact or circumstances of the
inadvertent production. If a claim is digpd, the Receiving Party shall not use or
disclose a document or information for winia claim of privilege or immunity is
made pursuant to this paragraph for paypose until the madt is resolved by
agreement of the parties or by a decisioth# Court. If a party becomes aware thg
it has received documents that are dieprivileged, the party receiving the
privileged documents will promptly nofithe Producing Party of receipt of the
documents and return or destroy all @spof the privileged documents, if the

Producing Party so requests within 10 dafger being advised of the inadvertent
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production. If the Producing Party does rexjuest return or destruction of the
identified privileged documents withinighl0 day time period, the Producing Party
will be deemed to have waived the pragk, but only with respect to the specific
documents identified.
15. MISCELLANEOUS

15.1 Right to Further Relief. Nothing ithis Order abridges the right of any

person to seek its modification by the Court in the future.

15.2 Right to Assert Other Objections. By stipulating to the entry of this

Protective Order, no Party waives any righdtherwise would have to object to
disclosing or producing any informationitgm on any ground not addressed in thig
Stipulated Protective Order. Similarlyp Party waives any right to object on any
ground to the use in evidence of any of theterial covered by th Protective Order.

15.3 Filing Protected Material. A Parthat seeks to file under seal any

Protected Material must cotypwith Local Civil Rule 795. Protected Material may
only be filed under seal pursuant to a ¢auder authorizing the sealing of the
specific Protected Material at issue. Party’s request to file Protected Material
under seal is denied by the court, thenRleeeiving Party may file the information in
the public record unless otherwise instructed by the court.
16. FINAL DISPOSITION

Within sixty (60) days after the latest any final disposition, as defined in
Section 6, of this action, the Delawaketion, or any IPR proceeding involving a
patent asserted in this litigation or thel&eare Action, eacReceiving Party must
return all Protected Material to the Produciayty or destroy such material. As use
in this subdivision, “all Protected Nkxial” includes all copies, abstracts,
compilations, summaries, and any other farmeproducing or capturing any of the
Protected Material. Wheth#dre Protected Material is returned or destroyed, the
Receiving Party must submit a written certifioa to the Producing Party (and, if no

the same person or entity, to the Desigmaiarty) by the 60-day deadline that (1)
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identifies (by category, where appropriadd)the Protected Material that was
returned or destroyed and (2) affirms ttte Receiving Party has not retained any
copies, abstracts, compilations, summaresny other format reproducing or
capturing any of the Protected Materialotwithstanding this provision, Counsel arg
entitled to retain archival copies of alepldings, motion papersiat, deposition, and
hearing transcripts, legal memorandayespondence, deposition and trial exhibits,
expert reports, and associated exhibits, attorney work product, and consultant ar
expert work product, even if such ma#dsicontain Protected Material. Any such
archival copies that contain or constit@®tected Material rentasubject to this

Protective Order as set forth in Section 6.
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ITIS SO STIPULATED, THRQ@GH COUNSEL OF RECORD.
Dated: December 22, 2016

By: V8Allace Wu (with permission)
Wallace Wu (Stat8ar No. 220110)
wallace.wu@aporter.com
Marty Koresawa (State Bar No. 291967)
marty.koresawa@aporter.com
Allen Secretov (State Bar No. 301655)
allen.secretov@aporter.com
ARNOLD & PORTERLLP
777 South Figueroa Street
Los Angeles, California 90017
Tel: (213) 243-4000
Fax: (213) 243-4199

Matthew Wolf fpro hac vice
matthew.wolf@aporter.com
Edward Hangro hac vicg
ed.han@aporter.com

John Nilssongro hac vicé
john.nilsson@aporter.com
Marc Cohn pro hac vice
marc.cohn@aporter.com
ARNOLD & PORTERLLP

601 Massachusetts Ave, NW
Washington, DC 20001
Tel: (202) 942-5000

Fax: (202) 942-5999

Attorneys for Plaintiffs
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Dated: December 22, 2016 By7/s/ Brian C. Horne

John B. Sganga, Jr. (SBN 116,211)
john.sganga@knobbe.com

Craig S. Summers (SBN 108,688)
craig.summers@knobbe.com
Christy G. Lea (SBN 212,060)
christy.lea@knobbe.com

Joshua J. Stowell (SBN 246,916)
joshua.stowell@knobbe.com
KNOBBE, MARTENS, OLSON & BEAR, LLP
2040 Main Street, 14th Floor

Irvine, CA 92614

Telephone: (949) 760-0404
Facsimile: (949) 760-9502

Brian C. Horne (SBN 205,621)
brian.horne@knobbe.com

10100 Santa Monica Blvd. Suite 1600
Los Angeles, CA 90067

Telephone: 310-551-3450

Attorneys for Defendant

FOR GOOD CAUSE SHOWNT IS SO ORDERED.

DATED: January 3, 2017

=

GAIL J. STANDISH
UNITED STATES MAGISTRATE JUDGE
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EXHIBIT A

ACKNOWLEDGEMENT AND AGREEMENT TO BE BOUND

UNDERTAKING OF

l , declare that:

1. My business address is

2. My present occupation (including job title) is

3. | am currently employed by

4, My past and present business relathips with the party retaining my

services include:

5. | have received a copy of the Protective Ord@&aston Scientific
Corporation v. Edwardsitesciences CorporatigrCase No. 8:16-cv-0730-CJC-GJS
and have carefully reachd understand its provisions.

6. | will comply with all of the prowsions of the Protective Order. | will
hold in confidence, will not disclose toayone other than those persons specifically
authorized by the Protective Order, and wdk copy or use for purposes other than
for this lawsuit, any information desigea under the Protective Order, except as
expressly permitted in the Protective Ordeagree to comply with and to be bound
by all the terms of this Protective @& and | understanchd acknowledge that
failure to so comply could expose mesenctions and punishment in the nature of
contempt.

7. | agree to take reasonable stépreturn or destroy and certify
destruction of all materialdesignated under tlrotective Order which come into my,

possession, and documents things which | have ppared relating thereto, to
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counsel for the party fawhom | was employed or taned. | will do this
immediately upon receiving aqeest from the counsel ftie party for whom | was
employed or retained or, in any event, bylater than thirty days after | have been
notified that litigation betweethe parties has ended.

8. | accept full responsibility for taking measures to ensure that staff
members working under my supervision céynpith the terms of this Protective
Order.

9. | hereby submit to the jurisdiction of and agree to appear before the
United States District Court for the Central District of California for the purpose o
enforcement of this Protective Order, eviesuch enforcement proceedings occur

after termination of this action.

| declare under penalty of perjury thihe foregoing is true and correct.

DATE: SIGNATURE:

- 29 -

—h




