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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES — GENERAL
Case No.: 8:16-cv-836-JLS-JCGX Date: August 22, 2016

Title: Julian A. Pollok v. The Vanguard Group, Inc., et al.

Present:Honorable JOSEPHINE L. STATON, UNITED STATES DISTRICT JUDGE

Terry Guerrero N/A
Deputy Clerk Court Reporter

ATTORNEYS PRESENT FOR PLAINTIFF: ATTORNEYS PRESENT FOR DEFENDANT:

Not Present NotPresent

PROCEEDINGS: (IN CHAMBERS) ORDER GRANTING PLAINTIFF'S
MOTION FOR ORDER REMA NDING ACTION TO THE
PROBATE DEPARTMENT OF THE ORANGE COUTNY
SUPERIOR COURT (Doc. 14)

Before the Court is a Motion for @er Remanding Action to the Probate
Department of the Orange County Supe€@owurt filed by Plaintiff Julian A. Pollok.
(Mot., Doc. 14.) Defendants €anguard Group, Inc., Viguard Marketing Corp., and
Vanguard Brokerage Servicepposed, (Opp., Doc. 21.), and Pollok replied. (Reply,
Doc. 27.) The Court finds this matter apmiage for decision without oral argument.
Fed. R. Civ. P. 78; C.D. Cal. R. 7-15. adedingly, the hearing séor August 26, 2016,
at 2:30 p.m., is VACATED. Having read aodnsidered the parties’ briefs, the Court
GRANTS the Motion.

. BACKGROUND

On June 12, 2014, Edward Salkin dtedtate, and his will was admitted to
probate in the Superior Court of California@mange County. (Ri&on 1 6—7, Doc. 1.)
Plaintiff was appointed as the Admstrator of Salkin’s estateld()

At the time of his death, Salkin held various stocks, securities, and funds in
accounts maintained by Defendants with a total valappfoximately $9168,189. Id.
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1 8.) After Defendants refused to turn ovey af these stocks, securities, or funds in
response to Plaintiff's demands, Plaintfftained a court order on March 11, 2015
directing Defendants to turn over the stodes;urities, and funds loeging to Salkin’s
estate. Ifl. 11 10-11.) Defendantlid not allow Plaintiff acceds the stocks, securities,
and funds until on or aboiarch 19, 2015.1¢. { 12.) Plaintiff then demanded that
Defendants liquidate the stocks, securitsex] funds and deliver the proceeds to
Plaintiff. (Id.) On April 9, 2015, Defendantmid Plaintiff $8,558,131.73.1d))

On March 3, 2016, Plaintiff filed a B&gon for Turnover of Estate Property
pursuant to California Proba@@ode Section 850 in the Supme Court of California in
Orange County. (Petition, Dot.) Plaintiff seeks the tierence between the value of
Salkin’s stocks, securities, and funds &t time of his death and the amount Defendants
paid Plaintiff—a sum ofat least $910,057.”1d. § 13.) Plaintiff also seeks other relief
including double damagesd attorney’s fees.Id. 1 14.) Defendants were served and
first received a copy of the Petition on AprilZ)16. (Notice of Removal 4, Doc. 1.)
On May 4, 2016, Defendants filed a NotmeRemoval on the basis of diversity
jurisdiction and removed the ca®ethis Court. (Notice oRemoval, Doc. 1.) Plaintiff
now moves to remand. (Mot., Doc. 14.)

II. LEGAL STANDARD

“A defendant may remove an action to federal court based on federal question
jurisdiction or diversity jurisdiction.”"Hunter v. Philip Morris USA582 F.3d 1039, 1042
(9th Cir. 2009). A federal court has divergiyisdiction under 28 U.S.C. § 1332 if the
amount in controversy exceeds $75,000 thedparties to the action are citizens of
different statesSee?28 U.S.C. § 1332(a). Section 1338quires complete diversity of
citizenship; each of the plaintiffaust be a citizen of a diffent state than each of the
defendants.”Morris v. Princess Cruises, In@236 F.3d 1061, 1067 (9th Cir. 2001).

However, a federal court has no jurisdicttorfprobate a will or administer an
estate.” Markham v. Allen326 U.S. 490, 494 (1946). Ndheless, federal courts have
jurisdiction to entertain suits ifavor of claimants against aalent’s estate so long as
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the federal court “does not interfere witte probate proceedings or assume general
jurisdiction of the probate or control of tpeoperty in the custody of the state cou
The probate exception reges to state probate courts “thbate or annulment of a will
and the administration of a decedent’s estate” as well as the “dispos[ing] of property that
Is in the custody of a state probate ¢guout it does not bar federal courts from
adjudicating matters outside those confines atherwise within federal jurisdiction.
Marshall v. Marshall 547 U.S. 293, 311-12 (2006). &Gses of action ‘merely related’
to probate matters are not witlthe probate exceptionth re Kendricks572 F. Supp.
2d 1194, 1198 (C.D. Cal. 2008).

Whether removal is proper is determinetéoon the basis of the pleadings filed
in state court.Williams v. Costco Wholesale Corg71 F.3d 975, 8 (9th Cir. 2006)
(per curiam). “Itis to be psumed that a cause lies outdiake limited jurisdiction of the
federal courts and the burdehestablishing the contrargsts upon the party asserting
jurisdiction.” Hunter v. Philip Morris USA582 F.3d 1039, 1042 #9Cir. 2009) (quoting
Abrego Abrego v. Dow Chem. Cd43 F.3d 676, 684 (9th Cir. 2006) (quotation marks
omitted)). Courts “strictly construe the rewal statute against removal jurisdiction,” and
“the defendant always has the burderesthblishing that removal is propeiGaus v.
Miles, Inc, 980 F.2d 564, 566 (9thir. 1992). However, “a plaintiff seeking remand has
the burden to prove that an express exception to removal existthér v. Countrywide
Home Loans Servicing LB33 F.3d 1031, 1034 (9th Cir. 2008).

. DISCUSSION

Defendants removed this case on thesakdiversity jurisdiction under 28
U.S.C. § 1332. (Notice of Removal at 3.) Rtdi is a resident of California. (Petition
7.) Defendants are Pennsylvania corporati¢fstition § 3), and they assert that their
principal place of business is Bennsylvania, (Notice of Remowat 4.) Plaintiff does
not dispute Defendants’ asserts regarding their state ofciorporation or their principal
place of business. Plaintdkeks at least $910,057 fromfBredants. (Petition, Prayer
for Relief  1.) Based on these facts, Defetsldave established complete diversity and
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an amount in controversyegater than $75,000, and rewal would be proper on that
basis. See28 U.S.C. § 1332(a).

Plaintiff's primary argumenfior remand is that the “pbate exception” applies
because Salkin’s stocks, saties, and funds became the peofy of his probate estate
when he died, and those assets came undgutisdiction of the probate court when
Salkin’s will was entered into probate. (Meat 9—10, Doc. 14.) Here, the probate court
issued a turnover order regug Defendants to turn ovélne entirety of what was in
decedent’s Vanguard accdsn Plaintiff's Petition allegethe value of Salkin’s accounts
with Defendants was approximately $688,189, and Defendants turned over only
$8,558,131.73. (Petition 1 R?.) Pursuant to Section @6f the Probate Code, the
Petition seeks to recover the differencil. { 13.) Defendants, on the other hand, assert
that they already turned ovigre contents of Salkin’s ecunts to Plaintiff and that
Plaintiff is simply seeking #adiminution in value the adsesuffered between Salkin’s
death and the turnover a$sets to Plaintiff. JeeOpp. at 10.) Defendants argue that
therefore the probate exception does not appbause (1) the Petition’s turnover claim is
actually a disguised claim for damages, (Gqi8); and (2) to the extent any diminution
in value constitutes property, the probate court does notihagmjurisdiction over it
because it is held in Pennsytwva and is not in the probate court’s custody, (Opp. at 9—
10.)

Here, an exercise of jurisdiction woulelquire this Court to determine whether
Defendants in fact turned ovalt of Salkin’s assets andlfy complied wth the probate
court’s order. That would ostitute impermissible interference with a state court
proceeding.See Markham326 U.S. at 494 (stating that federal courts may hear suits by
claimants against a decedent’s estate “so &tipe federal court does not interfere with
probate proceedings”$ee also In re Estate of Kraus34 Cal. App. 4th 103, 114 (2010)
(“The probate court has jurisdiction to daténe whether property is part of the
decedent’s estate or living trust.”).

Moreover, while it is true that the prokagxception “does not bar federal courts
from adjudicating matters outside [the probat@annulment of a will, the administration
of a decedent’s estate, or thembsing of property in the custy of a state probate court]
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and otherwise within federal jurisdictionylarshall, 547 U.S. at 311, Defendants have
failed to otherwise show that thease falls outside those confinéhomas v. Artist
Rights Enforcement Coro which Defendants repealgdefer, was a case where the
plaintiffs’ Section 850 petition dputed the validity of a conth 572 F. Supp. 2d 1194,
1198 (C.D. Cal. 2008)Campi v. Chircolrrust UDT 02-11-9tvolved allegations of
“fraud, undue influence, and breach of fidargi duties.” 223 Fed. Appx. 584, 585 (9th
Cir. 2007). No such claims apar in Plaintiff's Petition in s case. Defendants point to
a complaint Plaintiff filed against Defendaimid_os Angeles Superior Court as evidence
that this case involves a tort claim, but wiestremoval is proper is determined solely on
the basis of the pleadings filed at the time of remo8ale Sparta Surgical Corp. v. Nat'l
Ass’n of Sec. Dealers, Ind.59 F.3d 1209, 121®th Cir. 1998)abrogated on other
grounds by Merrill Lynch, Piercé&enner & Smith Inc. v. Mannind.36 S. Ct. 1562
(2016). The existence of alssequently-filed Superior Cduwaction, which in any event
contains different claims than those aof fhetition, is irrelevant to this Court’s
jurisdiction.

Based on the pleadings, this case assles compliance with a probate court’s
turnover order, which falls within the purview afiministering the estate and, therefore,
places it under the probate excepti@ee Markham326 U.S. at 494.

V. CONCLUSION

For the foregoing reasons, the MotistGRANTED. The Court therefore
REMANDS this matter to the Superior Coof California in Orange County (30-2014-
00733494-PR-PL-CJC) and VAQAS all scheduled dates.

Initials of Preparer: tg
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