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Jalifornia State Attorney General et al Dod.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ESMAIL GHANE, Case No. SACV 16-00870-PA (GJS)
Petitioner

V. ORDER TO SHOW CAUSE RE:
DISMISSAL FOR LACK OF
CALIFORNIA STATE ATTORNEY JURISDICTION

GENERAL,

Respondent.

On May 11, 2016, Petitioner Esmail Ghaited a habeas petition pursuant to 2§
U.S.C. § 2254 (“Petition”). The Petiti@eeks Section 2254 habeas relief with
respect to a conviction Ghane sustaine?dfl, in Orange @unty Superior Court
Case No. 00SF0418 (the “Conviction”).

The Court has reviewed the Petition asdattachments carefully and, further,
has taken judicial notice, pursuant to Fadi®ule of Evidence 201, of the dockets
for California courts available throughetiinternet. Based upon this information
and Ghane'’s allegations, it appears tiesustained the Conviction in 2001,
pursuant to a guilty plea, and receiy@dbation in lieu of incarceration. A

subsequent probation search revealpdssible crime, and a probation revocation

hearing occurred on May 3, 2004. Theltoaurt found that Ghane had violated his
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probation and sentenced him, pursuant tatigeinal Conviction, to four years in
state prison.See People v. Ghane, 2005 WL 3114163 (Cat. Ct. App. Nov. 22,
2005); Petition at 2.

Ghane appealed the four-yesmntence he received, but he did not prevail. He
also made various efforts in the state t®tw withdraw the 2001 plea that lead to
the Conviction. In 2005, he filed a hasepetition and a motion in the trial court,
which were denied, and hidaeed filings in the Califaria Court of Appeal (Case
Nos. G035593 and GO35596) were not successful.

Over seven and a half years passedat® 2013, Ghane filed a second motion
the trial court to withdraw his plea, veh was denied on daary 3, 2014. He
appealed and counsel was appointéasge Nos. G049749 and G049752), and the
California Court of Appeal affirmed iNarch 2015, in a written but unpublished
decision.

While the above appeal was pendiagpointed counsel filed a petition for
coram vobis in the California Court of ppal (Case No. G050977). The Californig
Court of Appeal denied the petition summarily, and Ghane filed a petition for
review, arguing that he had demonstratedima facie entitlement to relief and that
the state appellate court erred under state dad violated due process, by failing t
issue an order to showuse (Case No. S223233pn February 18, 2015, the
California Supreme Court denied the petitfor review. Almostl5 months later,
Ghane filed the instant Petition.

Rule 4 of the Rules Governing Sect®254 Cases in the United States District
Courts (“Habeas Rules”) gaires summary dismissal of Section 2254 petitions “[i]
it plainly appears from the petition and antaehed exhibits that the petitioner is
not entitled to relief in the district court..” Rule 4, 28 U.S.Cfoll. § 2254. Here,

it appears from the face of the Petition that@is not “in custody” pursuant to thq
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Conviction he now seeks thallenge, and thus, theo@rt lacks jurisdiction over
this casé.
When, as here, a habeas petition challsragstate court conviction, a federal

court has jurisdiction to consider fedenabeas relief only if the petitioner is “in

custody pursuant to the” conviction challed by the petition. 28 U.S.C. § 2254(a);
seealso 28 U.S.C. § 2241(a) & (c)(3). The Sepre Court has made clear that, for

federal jurisdiction to exist over a Sexti2254 petition, the petitioner must be “in
custody” “
filed.” Malengv. Cook, 490 U.S. 488, 490-91 (198%e( curiam); see also Bailey

v, Hill, 599 F.3d 976, 978-79 (9th Cir. 2010) (same, and further observing that

“Section 2254(a)’s ‘in custody’ requirementusisdictional and therefore ‘it is the

under the conviction or sentenggder attack at the time his petition is

first question we must congd” (citation omitted)).
It is equally well-established that, if the petitioner’'s sentence has expired by
time the federal habeas petition is fil&e, is not “in custody” pursuant to the

underlying conviction and jurisdiction is lackiniylaleng, 490 U.S. at 492;

he

Feldman v. Perrill, 902 F.2d 1445, 1448 (9th Cir. 1990). “[O]nce the sentence fqr a

conviction has completely expid, the collateral consequees of the conviction are

not in themselves sufficient to render an individual ‘in custody’ for the purpose of a

habeas attack upon itMaleng, 490 U.S. at 492. That said, a petitioner may be
deemed to be “in custody,” even thoughhas been released from physical

imprisonment, if he remains subject tgueements that significantly restrain and

! It also appears that the Petition is substantially untimely, given that the

Conviction would have been “final,” fgaurposes of 28 U.S.C. § 2244(d)(1), in mid-
2006 or possibly in late March 2007, dagag on the statutory tolling Ghane might

receive under Section 2244(d)(2). Of course, given Ghane’s allegations regard
his competency issues during his state @edings, he might be entitled to equitabl
tolling to some degree. Given that juitttbn appears to be non-existent, the Cou
need not, and does not, undertake to resolve the timeliness issue at this time.
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confine his freedom, such as having besaased on parole, his own recognizance

or bail. See, e.g., Wilson v. Belleque, 554 F.3d 816, 822 (9th Cir. 2009).

Ghane received a four-yesentence for the Conviction in May 2004. Assuming,

arguendo, that he served his time in full€,, that he received no good time credits
or that no other event occurred thaduld decrease his time actually spent in
prison), his sentence woutve expired in May 2008 #te latest. Ghane does not
allege that he was placed on parole up@netkpiration of his sentence, but even if
he was, given the nature of the underlyorifgnses, the maxinmu parole period he
would have receivedas three yearsSee California PenaCode § 3000(b)(1);
People v. Nuckles, 56 Cal. 4th 601, 608 (2013). s$hort, there appears to be no
possibility that Ghane remaad “in custody” pursuant to the Conviction any later
than mid-2011, and in all likelihood, Im® longer was “in custody” substantially
before then. As a result, there is nddrl subject-matter jurisdiction over the
Petition — a fundamental defecaithmandates summary dismissal.

Accordingly, IT IS THEREFOREORDERED that, on or beforine 13, 2016,
Ghane shall show cause in writing — if asause exists — why this action should ng

be summarily dismissed for lack of subject-matter jurisdiction.

IT 1SSO ORDERED.

DATED: May 19, 2016 M

GAIL J. STANDISH
UNITED STATES MAGISTRATE JUDGE

2 The Court cannot liberally construeetRetition to seek a wiof coram nobis,

as Petitioner sought in the stataurts and may seek hesed Petition at ECF p. 10),
because federal courts may issueh a writ only with respect federal convictions
and sentencesSee, e.g., Yasui v. United Sates, 772 F.2d 1496, 1498 (9th Cir.
1985);Hengley v. Municipal Court, 453 F.2d 1252, 1252 n.2 (9th Cir. 1972), rev'd
on another ground b411 U.S. 345 (1973).
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