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Before the Court is Plaintiffs Har& Nail Harmony, Inc. (“Harmony”) and Nail
Alliance, LLC’s (“Nail Alliance”) (collectively, “Raintiffs”) renewed Apfication for: (a) Entry
of Temporary Restraining Order; (b) An OrderShow Cause Re: Rirminary Injunction; and
(c) Expedited Discovery (“Renewé\pplication”) (Dkts. 15, 163.Plaintiffs seek a temporary|
restraining order (“TRQO”) against Defendant8@ Nail and Spa Prodts(“ABC Nail”), Gel
Nail Supply (“Gel Nail”), Val USA Manufacturetnc. (a.k.a., Val Gel Polish Manufacture)
(“Val USA"), VIP Nail Products, Inc. (“VIP Nail”), V & V Beauty Supplies (“V & V Beauty”
Xuan Thi Lam, Chau Thi Ngadce, Anh Q. Le, Iris Zhen, FeliXseng, Cindy Trinh, Lindside
Pham, Bryan Tran, Hai T. Nguyen, and Bamn Le (collectively, “Defendants?).

Having considered the ComplaifiCompl.”) (Dkt. 1), Renewed Application, as well g
the accompanying Memorandumpdints and Authorities, diarations, and exhibitsand all
other pleadings and proceedirgdgecord before the Couthe Court GRANTS the Renewed
Application as set forth below.

l. Factual Background

Plaintiff Harmony manufactures, distributasd sells high-quality, soak-off gel polish
and other nail products, accessaraesd preparations under theand name GELISH. Compl.
1 6. Through its qualified distributors, Harmasslls GELISH brand gumds to boutiques and
salons in Southern Califormiand throughout the worltl. GELISH brand foundation, gel
polish, and top coat are saldelegantly adorned and distiive bottles. Declaration of
Garidawn Tingler (“Tingler Decl.”) (Dkt. 8) 9.

Plaintiff Nail Alliance owns and holds carh intellectual property rights used in

connection with GELISH goods)cluding federal trademarksrfthe GELISH brand. Compl.

! The Court finds this matter appropriate for resolution without oral argument. Fed. R. T8y LER. 7-15.

2n response to Court’s conclusion Plaintiffs had not distedrl personal jurisdiction over the out-of-state Defendaats,
Order Denying Originalpplication (Dkt. 14) at 7-9, Plaintiffs inclited that, at the time they filed the Renewed
Application, they were in the process of amending the Complaint “to support the exercise of personal jurisdiction o
defendants Nail Lounge LLC, Today Nail, Hollywood Bea8typply, MT Beauty Supply, Nail Mark’s 1ll, Inc., and A&A
Nail Supply, among others.” Renewed App. at 1 n.1. Given this outstanding jurisditsugg Plaintiffs’ Renewed
Application only seeks immediate relief against the Defeisdated above — ABC Nail, Gel Nail Supply, Val USA, VIP
Nail, V & V Beauty Supplies, Xuan Thi Lam, Chau Thi Ngog Bah Q. Le, Iris Zhen, Felix Tseng, Cindy Trinh, Lindsi
Pham, Bryan Tran, Hai T. Nguyen, and Bao Toan Le.

3 The Court has considered the declarations and exhibitsmitedhe Original Applicationincluding the Declaration of
Garidawn Tingler and the Declaration of Jim Phan (Dkts. 8, 9).
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19 7, 34-35. In particular, Nail Allian@avns the rights to United States Trademark
Registration Numbers 4,096,115 (GELISHnstard character mayk3,857,946 (GELISH
design plus words), as well g unique three-dimensiormanfiguration and scrollwork
pattern, which is protected by United Stafesdemark RegistratioNumbers 4,473,557 and
4,473,558 (collectively, “GELISH marks”). Tingler Decl. {s&eCompl. Exs. 1-2. Harmony
Is the exclusive, worldwide liceee of Nail Alliance as it relatés the GELISH goods, marksg
and bottle. Tingler Decl. 5.

This case centers upon allegations etendants are “actively engaged in
manufacturing, distributing, selling, promajirand/or attempting to pass off counterfeit
products and spurious imitations of PlaintifBELISH® brand nail products.” Compl. { $ee
also id.11 48, 50-53. Plaintiffsontend Defendants’ countertfproducts are cheap, low-
guality masquerades that dispar&i@intiffs’ registered trademarks and inherently distinctiy
trade dresdd. 1 5, 55, 57. Plaintiffs allege Defgants’ counterfeiting activities originate
from Garden Grove, Westminstand the City of Industry ahthat such activities have
“manifested [themselves] in cideand states across the nation¢luding in Orlando, Florida;
Las Vegas, Nevada; Taylor, So@harolina; and Omaha, Nebraska. | 5.

Harmony has invested millions of dollarsgromoting its GELISHyoods, marks, and
bottles in the United States and throughouttbdd. Tingler Decl. § 15. In particular,
Harmony has spent millions of dollars promgtiGELISH brand goods #&tade shows and ov
the internetld. Harmony has developed and mainsaa highly visited website
(www.nailharmony.com), and corporate pagassocial media sites such as Facebtahl] 16.
Harmony has also produced online advertisemémtiiding a video thdtas been viewed by
more than 2.5 million visitordd.

The GELISH goods incorporatee ® symbol to notify othe the mark “GELISH” is
subject to federal trademark registratiddsy 14. The GELISH marks, trade dress, and bot

are symbols of Harmony’s quality, reputatiand goodwill and have never been abandonef.

Id. Moreover, the GELISH markseainstantly recognizable amdsociated exclusively with

Plaintiffs in the United States atitroughout the world by consumeld. Indeed, consumers
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routinely ask for the products by nanh. I 4. Plaintiffs state GELISH is a famous mark in {
nail industry.Id. § 17.

Harmony carefully monitors and polices the @ its intellectual property, including th
GELISH marks, both in the United States and around the wdrlfif 18-20see also
Supplemental Declaration of Garidawn Tinglé8upp. Tingler Decl.”) (Dkt. 17) § 6. The
“continuing and growing success of the GELIBkNnd has attracted numerous counterfeit,
knock-off, and othespurious productsttempting to tradeoff thgoodwill and reputation of
Harmony’s Products.” Tingler DecY 19; Supp. Tingler Decl. | A this case, Harmony statg
Defendants sell cheap, low-qualfundation and top coat thate mislabeled and sold as
GELISH brand foundation and topatqthe “counterfeit product”’seeTingler Decl. T 24;
Declaration of Jim Phan (“Phan Decl.”) (Dkt. 9) {1 6d8Exs. 1-2. Defendants’ counterfeit
product is sold or offered for sale lottles with nearly identical labelSeeTingler Decl. § 11,
Fig. 2; Phan Decl. Exs. 3—6; Renewed Apb.aBiven the similarity between the genuine
GELISH goods and the counterfeit producg tinavoidable conclusion is that consumers
presented with the counterfeit produdll be confused about its source.

The counterfeit product isf inferior quality.SeeTingler Decl. {1 37-38; Supp. Tingle
Decl. 1 4. The counterfeit produciginates from sources in ChingeeSupp. Tingler Decl.
19 4, 7-10. The Chinese government doegatiov or enforce thestandards imposed on
companies in the United Stat&eeDeclaration of Sunil SirdeséiSirdesai Decl.”) (Dkt. 18)
11 4, 7. Defendants generally sell thedurcts at steeply discounted pric8seTingler Decl. |
29, Phan Decl. Exs. 1-2.

None of the Defendants areelit distributors of Harmors GELISH brand products,
and none of them have a license to ugsentlark GELISH to promote any product not
manufactured by Harmon$eeTingler Decl. 1 5-6.

In their Complaint, Plaintis allege the following clans: (1) trademark infringement
and counterfeiting in violation df5 U.S.C. 88 1114, 1116(ddl. 11 61-72; (2) false

designation of origin, false descriptionsfaincompetition anditution under 15 U.S.C.
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§ 1125,d. 11 73-88; and (3) unfair competitionviolation of California Business &
Professions Code § 17204, 11 89-95.

I. Procedural History

Plaintiffs commenced thigction on May 27, 201&ee generallffompl. Also on May
27, 2016, Plaintiffgiled their originalEx ParteApplication for: (a) Entry of Temporary
Restraining Order and Seizureder; (b) Order to Show CauRe: Preliminary Injunction; (c)
A Substitute Custodian Order; and (d) @nder for Expedited Discovery (“Original
Application”) (Dkt. 7). On May 31, 2016, the Court denied without prejudice Plaintiffs’
Original Application (“Order Denying Oriigal Application”) (Dkt. 14).

Plaintiffs filed their Renewed Application daine 8, 2016, requesting the Court issug

TRO, an order to show cause, and grant Rftahtequest for expeited discovery. Although
Plaintiffs previously sought 8RO without notice, Plaintiffeave provided Defendants ABC
Nail, Gel Nail, Val USA, VIP Nalil, V & V BeautyXuan Thi Lam, Chairhi Ngoc Le, An Q.
Le, Iris Zhen, Felix Tseng, Cigdlrinh, Lindside Pham, Bryafran, Hai T. Nguyen, and Bag
Toan Le, against whom thegek a TRO, with notice ¢he Renewed ApplicatioikeeProof of
Service (Dkt. 21) at 1-3; Proof of Service (DK2) at 1-2; Proof of Service (Dkt. 24) at 1-2
Despite receiving notice, as of the date of trder, none of the Dendants have filed a
response or Opposition to the Renewed Application.

lll.  Legal Standards

A. Temporary Restraining Order

The standards for issuing a temporaryreesing order (“TRO”) and a preliminary
injunction are “substantially identicalStuhlbarg Int'l Sales Co. John D. Brushy & C0240
F.3d 832, 839 n.7 (9th Cir0R1). A preliminary injunction is an “extraordinary remedy.”
Winter v. Natural Res. Def. Council, In55 U.S. 7, 24 (2008). As explained by the Ninth
Circuit in Winter, a plaintiff seeking preliminary injutige relief “must establish that he is
likely to succeed on the merits, that he is likelsuffer irreparable harm in the absence of
preliminary relief, that the balance of equitiestip his favor, and that an injunction is in the

public interest.”Am. Trucking Ass’n, Inc. v. City of Los Angel&s9 F.3d 10461052 (9th Cir.
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2009). Alternatively, “serious questions goinghe merits and a hastip balance that tips
sharply toward the plaintiff can support isscamf an injunction, assuming the other two
elements of th&Vintertest are also met&lliance for the Wild Rockies v. Cottrefi32 F.3d
1127, 1132 (9th Cir. 20} Xinternal quotations marks omitied\ “serious question” is one or
which the movant “has a fair ahce of success on the meritSiérra On-Line, Inc. v. Phoenix
Software, InG.739 F.2d 1415, 1421 (9th Cir. 1984).

B. Bond Amount

A TRO must be accompanied by payment bbad “in such a sum as the court deem

proper, for the payment of such costs and dasiagenay be incurred or suffered by any p4g
who is found to have been wrongfully enjoined or restrained!” ReCiv. P. 65(c). “Although
there is ‘no steadfast rule as to the amouiat lobnd as a result of the issuance of a prelimin
injunction,’ the Ninth Circuit ‘gives wide disetion to the issuance of preliminary injunction
bonds, holding that’ ‘[s]o long as a district codoes not set such a higbrid that it serves to
thwart citizen actions, it does not abuse its discreti®@ATA GmbH & Co. Kg v. Wenzhou
New Century Int’l, Ltd.No. CV 15-08157-BR@EX), 2015 WL 6680807, at *11 (C.D. Cal.
Oct. 19, 2015) (quotin@arrett v. City of Escondidat65 F. Supp. 2d. 1043, 1059 (S.D. Cal
2006)).

C. Expedited Discovery

S

rty

ary

“Because the Parties could not have already conferred as required by Federal Ruje of

Civil Procedure 26(f), Plaintiff[s] ‘ray not seek discovery . . . except . . . when authorized
. a court order.”"SATA 2015 WL 6680807, at *11 (quoting dreR. Civ. P. 26(d)(1)). Courts
employ the “good cause” standard to deteamiether expedited discovery is warrantdd.
(citation omitted). Courts may consider the faling factors when detmining whether good
cause exists: “(1) whether a preliminary injuontis pending; (2) the breadth of the discove
requests; (3) the purpose for requestirgdkpedited discovery; (4) the burden on the
defendants to complyithh the requests; and (5) how faradvance of the typical discovery

process the request was madd.(citation and internal quotation marks omitted).

by ..



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

V. Discussion

A. Temporary Restraining Order

After reviewing the Renewed Applicationdaaupporting documents, the Court finds g

TRO is warranted here.
1. Likelihood of Success on the Merits
Plaintiffs’ Complaint alleges trademark infgement in violatiorof 15 U.S.C. § 1114

(also referred to as Section 82the Lanham Act). This sech of the Lanham Act “provides

the registered owner of a texdark with an action against anyone who without consent usges a

‘reproduction, counterfeit, copy, or colorable iniba’ of the mark in such a way that ‘is like
to cause confusion or to causéstake, or to deceive.Enesco Corp. Wrice/Costco InG.146
F.3d 1083, 1085 (9th Cir998) (quoting 15 U.S.C. § 1114]. To establish a trademark
infringement claim, the plaintiff “must estadh that [the defendant] is using the mark
confusingly similar to a valid, protectaiirademark of [the plaintiff's].Brookfield Commc'ns,
Inc. v. W. Coast Entm’t Corpl74 F.3d 1036,a46 (9th Cir. 1999).

The federal registration of a trademark wiitle U.S. Patent and Trademark Office
constitutes prima facie evidencetbé validity of the registeresiark and of the registrant’s
exclusive right to use the madk the goods and servicessjied in the registratiorbee
Applied Info. Scis. Corp. v. eBAY, Ins11 F.3d 966, 970 (9th IC2007). Plaintiffs have
provided sufficient evidese to show they have a valid, protdde interest in the registered
marks at issue her€eeCompl. Exs. 1-2. Thus, the Court must next examine whether
Defendants have used the GELISH marks in g that is likely to cause confusion, or to
deceive.

“Courts generally consider eight factamsdetermining whdter a likelihood of
confusion exists between pratts bearing and originakeidemark and allegedly infringing
products.”"SATA 2015 WL 668807, at *6> The eight factors are: “(1) strength of the mark;

4 The exhibits containing the trademarkistrations were inadvertently omitted from the Complaint that appears in dg

entry number one. Plaintiffs filed a Notice of Errata Re: Hihile Complaint on June 10, 2016 (“Notice of Errata”) (DK{.

20) stating a conformed copy of the Complaint, stamped on May 26, 2016, properly includedttite &idnietheless, to
ensure the Court received the exhibits, Plaintiffs attached them to the Notice of &&ehtatice of Errata Exs. 1-2.

5 Plaintiffs state that, in cas involving counterfeit markg,is unnecessary to utilizbe eight-factor test because
“counterfeit marks are inherently confusing.” Renewed App. at 9 (dimidjp Morris USA Inc. v. ShalabB52 F. Supp. 2d

-7-
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proximity of the goods; (3) sirarity of the marks; (4) evidence of actual confusion; (5)
marketing channels used; (6) type of goods aadi#gree of care likely to be exercised by t
purchaser; (7) defendant's intent in selectimgntiark; and (8) likelihood of expansion of the
product lines.d. (quotingRearden LLC v. Rearden Commerce,,1683 F.3d 1990, 1209 (9
Cir. 2012)) (internal quotation marks omitte@ihese factors “are intended as an adaptable
proxy for consumer confusion, not a rote checklist. {quotingNetwork Automation, Inc. v.
Advanced Sys. Concepts, @38 F.3d 1137, 1145 (9th C#011)) (internal quotation marks
omitted). “[S]Jome factors — suds the similarity of the maskand whether the two companig
are direct competitors — will always be importamdl”’ (citation and internal quotation marks
omitted). Nevertheless, “it is often possibled¢ach a conclusion . . . after considering only
subset of the factorsltl. (citation and internal quation marks omitted).

With respect to the first &or, Plaintiffs assert th@e ELISH marks are “classified
amongst the strongest marks because they arersauf a fanciful, coined term.” Renewe
App. at 11. Further, Plaintiffassert that, because of the esige use by Harony, consumers
see the GELISH marks as an indicator afrse and quality. Based on the evidence in the
record, the Court finds this facteuggests a likelihood of confusiddee Network Automatipn
638 F.3d at 1149.

The proximity of the goods — the second factor — depends on whether the goods @
complementary, (2) sold to tlsame class of purchasers, andgigilar in use and function.”
Id. at 1150. Although Defendants’ counterfeit geligfofoundation and topoat are not of the

same quality as the genuine GELISH produithke goods are complementary and have the

same use and functiorSATA 2015 WL 6680807, &7. The gel nail polishes are also sold to

the same class of purchasers. The Courtfaiss this factor suggests a likelihood of
confusion.

With respect to the third famt, “[t{jhe more similar the n1&s in terms of appearance,
sound, and meaning, the gredtes likelihood of confusion.Brookfield 174 F.3d at 1054.

Here, Defendants’ counterfeit marks are almdesitical to the GELISHnarks — the script,

1067, 1073 (C.D. Cal. 2004)). Nonetheless, out of an abundance of caution, the Court has performed the step-by-
examination.

he
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color, and placement of the rka on the bottles of nail pohgs strikingly similarSeePhan
Decl. Exs. 1-6; Tingler Decl. § 24. “In light ofrtual identity of marks, ithey were used with
identical products . . . likelihood of confusion would follow as a matter of couBsedkfield
174 F.3d at 1056 (citation omitted). This faictherefore strongly gigest a likelihood of
confusion.

Evidence of actual confusion is not necegsa finding a likelilbod of confusion.
SATA 2015 WL 668807, at *7¢ “A likelihood of confuson “will be found whenever
consumers are likely to assume that a madssociated with anoer source or sponsor
because of similaritidsetween the two marksld. (citation and internal quotation marks
omitted). Plaintiffs have received complaiatsout the poor qualitgf counterfeit GELISH
productsSee, e.g.Tingler Decl. 1 25-27, Supp. Tingler Decl. 1 15. However, it does not
appear these complaints —ialh show there are consumers who are unable to discern the
difference between actual GELISH products and counterfeit products — were about cour
products sold or manufactured by Defendants. JTtmesCourt finds this faor weighs slightly
against Plaintiffs.

“Convergent marketing channels irase the likelihood of confusiorSATA 2015 WL
6680807, at *7 (citation and internal quotatimarks omitted). It@pears the markets are
convergent; Plaintiffs asseiDefendants are targeting conseirs of GELISH brand products

with counterfeits.” Renewed App. at 12. Basadhe evidence in thecord, the Court finds

this factor suggests a likelihood of confusiBee, e.g.Tingler Decl. § 38; Supp. Tingler Dec]|.

11 10, 13, 15.

With respect to the sixth factor — typegufods and degree of care — Plaintiffs note the

goods at issue here are relatively inexpenseras, which suggests consumers will general
use a low degree of care and rely more orbthed name in purchasing the product. Renew
App. at 12;see E. & J. Gallo Wing v. Gallo Cattle Cq.967 F.2d 1280, 1293 (9th Cir. 1992
("“When goods are expensivejstassumed that buyers willexise greater care in their

purchasers.”). In addition, threearly identical labels on thmail polish bottles “would likely

8 Indeed, the importance of this factis diminished at the preliminaigjunction stage ofhe proceedingsNetwork
Automation 638 F.3d at 1151.
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confuse even purchasers using a high degree of GAd@A 2015 WL 6680807, at *8. Based
on the foregoing, the Court finds tHector weighs in Plaintiffs’ favor.

“A defendant’s intent in selecting the mark seeks to determine whether the junior
adopted its mark to capitalize on thaise user’s reputgon and goodwill.”ld. (citation
omitted). “When the allegkinfringer knowingy adopts a mark similar to another’s, reviewi
courts presume that the defentlaan accomplish his purpose: that is, that the public will b
deceived.1d. (citation and internal quotation marks or@ad). Plaintiffs contend GELISH is a
famous mark in the nail industry. Tingler @€Y 17. Plaintiffs also emphasize consumers
recognize GELISH brand products by the bottééstinctive trademarkand trade dress, and
routinely ask for the products by name. TergDecl. 1 4, 14, 16. Harmony has also won
numerous awardgd. I 13. Further, as mentioned earlier, the labeling and marks on
Defendants’ products are nearly identicalte GELISH products. “Accordingly, the Court
finds Defendants must hakeowingly adopted the markSATA 2015 WL 6680807, at *8.
This factor therefore weighs in Plaintiffs’ favor.

“Inasmuch as a trademark owner is affordeehter protection against competing gog
a ‘strong possibility’ that either party may expatsdbusiness to compete with the other will

weigh in favor of finding thathe present use is infringindd. (quotingAMF Inc. v. Sleekcraff

Boats 599 F.2d 341,54 (9th Cir. 1979abrogated on other grounds by Mattel, Inc. v. Walki

Mountain Prods.353 F.3d 792 (9th Cir. 2003) (intexl quotation marks omitted)). Where
companies “already compete to as significant extexstjs the case here, tiéstor is relatively
unimportantld. (quotingBrookfield 174 F.3d at 1060). Accordinglthis favor is neutral.

On balance, the Court finds Plaintiff hasadished a likelihood of consumer confusic
based on the eight factors set forth above. TiwaiGherefore finds Plaiiffs have established
a likelihood of success on the meritslo¢ir trademark ifiingement claim.

2. Likelihood of Irreparable Harm

In the Ninth Circuit, a plaintiff seeking TRO in the trademark infringement context

must establish irreparable injump other words, irreparable injury is not presumed by the

Court upon a showing of a likblbod of success on the meritierb Reed Enters., LLC v. Fla

-10-
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Entm’t Mgmt., Inc. 736 F.3d 1239, 1249 (9@ir. 2013). “Evidence o4 loss of control over
business reputation and damage to goodwilly i@ sufficient to show irreparable hariah.;
see also Stuhlbarg Int’l Sales Co. v. John D. Brush & 240 F.3d 832, 841 (9th Cir. 2001)
(“Evidence of threatened loss of prospective customersamvg certainly supports a finding
of the possibility of irreparable harm.”).

Here, Plaintiffs have provided sufficient egitte of irreparable harm. Plaintiffs claim

Defendants’ “proliferation of cheap, low-quality counterfeit productsfonly eviscerates
Plaintiffs’ ability to control itsmark, but grossly impacts Piffs’ reputation and goodwill.”
Renewed App. at 16. In support of this argame®laintiffs offer evidence GELISH products
“are known throughout the indugtfor their quality, durability, ease of &s consistency and
beauty,” Tingler Decl. I 8, and note Harmon@ELISH brand gel polls“has won numerous
awards,"d. 1 13.

Plaintiffs also pointo customer complaints expressicgnfusion and dailing the poor
quality of suppose@ELISH productsSeeTingler Decl. { 25-17 (“On May 13, 2016, we
received a complaint from a n&gchnician who purchased bottles of counterfeit GELISH
Foundation from MT Beaut@upply . . . . The nail techniciattached videos to her complair]
demonstrating the cheap, low-djtianature of the counterfeit pradt which ruined her client’
nails.”); id. 38 (“I have also received complaifitsm salons and distributors that are
confused about the source or origin of spusiGELISH goods purchad from counterfeiters
...."); Supp. Tingler Decl. T 15 (“Harmony haseived multiple reportsf complaints from
confused consumersail technicians, ansalon owners regardirtge poor quality of the
counterfeit product, whicthey learned they were duped imorchasing. | followed up with
one salon owner in Beverly Hilsn June 2, 2016, regardingneplaints he received after
purchasing fake foundation off EBayatieeply discounted price.”).

Plaintiffs also offer evidenceoncerning the poor and potentially harmful quality of t
counterfeit products. For exaneplSunil Sirdesai (“Sirdesai”), the Technical Director
(Polymers) in Harmony’s Resear&Development Department whodlsrectly involved in the

development of Harmony’s new productscldees: “in my experience, counterfeit nalil

-11-
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products (a) do not duplicate the formulas aflieg brands; (b) there are no assurances thi

they are subject to the same quality controls.” Sirdesai Decl. 5. Sirdesai also states:
To cheaply manufacture a nail produdtttries to mimic the performance
of a high-quality nail product, one orore “nasties” is normally included.
Even then, based on nexperience, nail products from China do not
perform as well. For example, a tgpl foundation imported from China,
which based on my knowledge indes the subject counterfeit product,
may be brittle, can experience crackingwm days of application, and will
normally last less than two weeks.dddition, soak-off tims to remove the
imported foundation may be longendathe removal process may be more
harsh, leading to damage to the nail bed.

Id. 7.

Furthermore, Plaintiffsfter evidence the counterfeity activities threaten and are
already harming the business relationships wigr ttistributors. Tingler, the Vice President
Harmony, declares that in April of 2018armony received complas from authorized
distributors regarding the proliferation ofusderfeit products harming their sales. Supp.
Tingler Decl. 1 13. For example, on June 3, 20@6e of Harmony’s master distributors . . .
met with one of its sub-distributors . . . to diss a decrease of $70,06Q®016 sales, mostly
occurring in the last two month&s a result of the meetingh master distributor] discovere
a large portion of the decrease in sales (reglyrt@ore than 60% of the decrease) was bein
attributed to the receémounterfeit activities.1d.  13. Tingler contends the “widespread nat
of the subject counterfeiting activity is harmiHgrmony’s relationships with its distributors,
who are now competing against distributors afrderfeit product, which diminishes the valu
of their distributorships, and encouragesilfs’ network of distributors to carry and

distribute other branded procts.” Tingler Decl.  38ee als&upp. Tingler Decl. 1 12.

Finally, Tingler declares Harmony has suffeegdunexpected drop in sales of GELISH

foundation and top coat “evideng not only lost sales due the counterfeiting activity, but

also a corresponding amount of disamped customers.” Tingler Decl. { 39.
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In light of the foregoing evidence, whichasts a risk of harm to Plaintiffs’ goodwill
and reputation, along with a threat to estégtsbusiness relationshipad evidence of lost
sales, the Court finds Plaintiffs have derstrated a likelihood of irreparable harBee OTR
Wheel Eng’g, Inc. v. W. Worldwide Servs., 18602 Fed. Appx. 66%72 (9th Cir. 2015);
SATA 2015 WL 668807, at *9.

3. Balance of Hardships

Plaintiffs also must show the balance ofdships weighs in favor of granting the TRO.

SATA 2015 WL 668087, at *9. “[W]here theonly hardship tht the defendant will suffer is
lost profits from an activity whit has been shown likely to be infringing, such an argumen
defense merits little equitable consideratidd.”(citation and internal quotation marks
omitted).

Plaintiffs argue that if their Renewed Amation is granted, “[a]ny inconvenience to
Defendants will be merely economic, consistingllajotten gains from the sales of counterf

products,” and that the potential for any other tgpharm is ameliorated by the posting of a

bond by Plaintiffs. Renewed Appt 18—-19. The Court agrees tradance of hardship weighsii

Plaintiffs’ favor. Based on the record, it appeassdhly plausible hardship to Defendants if
Court issues Plaintiffs’ requested TRO “istqrofits from the sales of counterfeit and
infringing goods.”"SATA 2015 WL 6680807, a9. Further, in light of the Court’s finding
Plaintiffs are likely to succeash the merits of their tradeark infringement claim, this
hardship does not weigh strongly in Dad@nts’ favor and “merits little equitable
considerable.1d. (citation omitted).

On the other hand, Plaintiffs have invesssubstantial resources in developing the
goodwill and reputation associatetth the GELISH Marks, as vlleas protecting its customel
from counterfeit product$SeeTingler Decl. 1 15-20, 36; Supp. Tingler Decl. 6. Plaintiff
reputation and status in the market are putsétby the actions of infringers and counterfeite
seeking to unfairly benefit fro the positive association camsers have with Plaintiffs’
products SeeTingler Decl. I 37; Supp. Tingler Decl18-15. Accordingly, the Court finds th

balance of hardships weighsfawvor of granting the TRO.
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4. Public Interest

Finally, the Court must consider whether thguested TRO is in the public interest. “
trademark cases, courts generally recognizetibéc as a ‘right not to be deceived or
confused.”SATA 2015 WL 668080,7at *9 (quotingMoroccanoil, Incyv. Moroccan Gold,
LLC, 590 F. Supp. 2d 1271282 (C.D. Cal. 2008)).

Plaintiffs have sufficiently demonstrated ads in the public interest in this case.
Plaintiffs have shown they have poured siguaifit resources into hag the public associate
their products with their registered markgeTingler Decl. 116-20, 36. “By using
confusingly similar marks, Dendant[s] [are] deprivingansumers of their ability to
distinguish among the goods of competing manufacturktstdccanoil 590 F. Supp. 2d at
1282. Given the public has the right not to kealved or confused, “the public interest and
goals of the Lanham Act favan injunction in this caseld.

Based on the foregoing, the Court GRANT&iRtiffs’ Renewed Apfpcation for a TRO

B. Bond Amount

In their Application, PlaintiffsSrequest that this Court dispse with any bond or impos
a minimal bond of less than a hundred dollaRehewed App. at 21. &htiffs assert “the
targeted merchandise is cheap, proven falas]’no undue harm céefall Defendants from
the TRO.Id. Even if it is unlikely fuure proceedings will pra@sthe injunction issued
wrongfully, the Court is unconvinced a $100 bamdufficient. Instead, having considered tf
record, the Court finds a $5,000.00 bond is sw#fiti'to protect [Defendants] from loss in thg
event that future proceedings provattthe injunction issued wrongfullySATA 2015 WL
6680807, at *9 (quotingdgar v. MITE Corp.457 U.S. 624, 649 (129 (internal quotation
marks omitted). Accordingly, Rintiffs shall post a bond of $20.00 pursuant to Rule 65(c)

C. Expedited Discovery

Plaintiffs argue there is goa@use to expedite discoverytms case, “so as to aid and
enable Plaintiffs to present tHxourt with a full record regardiynboth the nature and scope @
the counterfeiting activity, inadding the involvement of each named defendant and other

persons and entities conspiring to counte®iISH brand goods.Renewed App. at 24.
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Plaintiffs state such discovewill assist the merits of the sa at the preliminary injunction
hearing. Further, without expediteliscovery, it is possible Plaintiffs will suffer a denial of
evidence and information nessary for their case becawsadence may be secreted,
concealed, destroyed, solff,or otherwise disposed dbeeTingler Decl. § 33; Phan Decl.
Based on the foregoing, the Court finds Rii#fis purposes for requesting the expedited
discovery demonstrate the requisite good caterespect to the Defendants specifically
listed above.

V. Disposition

The Court hereby GRANTS Plaintiffs’ Remed Application as set forth below.

A. Temporary Restraining Order

IT IS HEREBY ORDEREDhat Defendants ABC Nail, G#lail, Val USA, VIP Nail,
V & V Beauty, Xuan Thi Lam, Cau Thi Ngoc Le, Anh Q. Ldris Zhen, Felix Tseng, Cindy
Trinh, Lindside Pham, Bryan Tran, Hai T. Nguyand Bao Toan Le; therespective officers,
directors, employees, agents, sdlagies, and distributors; andl persons in active concert o
participation with Defendants who receiveuadtnotice of this Order are immediately
restrained and enjoined:

1. From directly or indirectly manufacturing, purchasing, importing, advertising
promoting, offering to sell, selling, digiuting, transferring, concealing, or
otherwise disposing of arproducts bearing any of the GELISH marks, the tra
dress associated with the GELISH gsaul the design of the GELISH bottle,
above, or any confusingly similar maok bottle, other than those actually

manufactured or distributed by Plaintiffs;

7 As stated in the Court’s Order Denying the Original Agatlon, “Plaintiffs have not established the Court has person
jurisdiction over [Defendants Nail Lounge LLC (“Nail LoungeNail Today, Hollywood Beauty, A&A Nail, MT Beauty,

and Nail Mark].” Order Denying Original Application at 8. Basedthe record before it, the @t is unclear as to whethef

Plaintiffs are specifically reasting jurisdictional discovery as to the “noalifdrnia Defendants.” If Plaintiffs are seegjitqg
conduct jurisdictional discovery, they have not spedifin what basis they are making such a reqBestBoschetto v.
Hansing 539 F.3d 1011, 1020 (9th Cir. 2008) (“The district coudfsisal to provide [jurisdictional discovery], ‘will not 4
reversed except upon the clearest showing that denial of discovery results in actual and spbsjiadite to the
complaining litigant. Discovery may be appropriately granted gpertinent facts bearing on the question of jurisdictio
controverted or where a more satisfaction of the faséé®ssary.”) (citation and internal quotation marks omitted).
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2. From secreting, concealindestroying, selling off, amsferring, or otherwise
disposing of: (i) any prodds, not manufactured or distributed by Plaintiffs,
bearing any of the GELISH marks, aryaconfusingly similar marks, trade dres
or bottle design; or (ii) any evidenoglating to the manufacture, purchasing,
acquisition, importation, advésing, promotion, distribtion, inventory, shipping
handling, sale, offer for sale, disposalransfer of any products bearing any
GELISH mark or any confusingly similanark or bottle degn, including but no
limited to counterfeit GELISH brad foundation and top coat; and

3. From knowingly instruchg, aiding or abetting grother person or business
entity in engaging in any of the activitiesferred to in subpagraphs (1) throug}
(2) above.

IT IS FURTHER ORDERED thdbdefendants ABC Nail, Gel Nail, Val USA, VIP Nall
V & V Beauty, Xuan Thi Lam, Cau Thi Ngoc Le, Anh Q. Ldris Zhen, Felix Tseng, Cindy
Trinh, Lindside Pham, Bryan Tran, Hai T. Nguyand Bao Toan Le; therespective officers,
directors, employees, agents, sdiagies, and distributors; andl persons in active concert o
participation with Defendants who receive attuaice of this Order shall immediately:

1. Provide or otherwise turn ovey Plaintiffs, within five (§ days of service of this
Order, all counterfeit GELISH brandgatucts, and all documents, including
electronic records, related to the promotiacquisition, inventory, sales, return
shipping, handling and disposal in the kasar of all GELISH products, includin
all counterfeit GELISH products, ingfr possession, custody or control.

Unless extended by the Courtistifemporary Restraining Order shall expire in fourt
(14) days after its issuance; however, unles#ffsi show good cause as to why it should r
be extended and/or a preliminary injunctioowsld not issue, at éhpreliminary injunction
hearing, the Court may convert said ordéo i Preliminary Injunion and it may thereby

remain in full force and effect pending trial.
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B. Bond to Be Posted
IT IS FURTHER ORDERED thairior to the execution of th Order, Plaintiffs shall
post a bond in the amount of fitleousand dollars ($5,000.00), as payment of damages to
which Defendants may be entitleahd shall file proof of theond. Any issue as to the
adequacy of thednd must be raised at the hearorgJuly 13, 201t 8:30 a.m.
C. Order to Show Cause Why A Prelimirary Injunction Should Not Issue and
Order of Service
IT IS FURTHER ORDERED thatpon the Complaint herein and Order to Show Ca
Why a Preliminary Injunction Should Not Issi@efendants ABC Nail, Gel Nail, Val USA,
VIP Nalil, V & V Beauty, Xuan Thi Lam, Chatihi Ngoc Le, Anh QLe, Iris Zhen, Felix
Tseng, Cindy Trinh, Lindsideham, Bryan Tran, Hai T. Nguyen, and Bao Toan Le are to
appear before this Court daly 13, 2016at 8:30 a.m, or at such other time that this Court
deems appropriate, to show cause, if therartye why an Order for a Preliminary Injunction

should not be granted, pursuémtederal Rule of Civil Peedural 65(a), on the same groun

and providing the same aforementioned relief thit further violations of the Act and why,

the other relief should not lgranted pending trial on the merits of this action.

Service or delivery of copied this Order and the papers in support thereof on
Defendants or their attorney shall be given witino (2) business days of this Order and, a
given, shall be deemed good and sufficient service thereof.

Opposing papers, if any, shall be filed wilte Court and served thand on Plaintiffs’
counsel at least five (5) dapsior to the hearing set fduly 13, 2016 at 8:30 a.mPlaintiffs

shall file and personally seramy Reply Memorandum at leasta{2) days prior to the hearing

setfor July 13, 2016 at 8:30 a.m.The above dates may be m®aa upon stipulation by all
parties to a continuance or uponmegment to maintain the status quo.

Defendants are hereby on notice that failuragpear at the show cause hearing may
result in the imposition of a gminary injunction against themursuant to 15 U.S.C.§ 1116

and Federal Rule of Civil Procedure 65.
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D. Expedited Discovery Order
IT IS FURTHER ORDERED tha®laintiffs shall be entitidto depose Defendants in
accordance with Federal Rule®ivil Procedure 26(q1) and 30. The depositions shall occU
at reasonable places and times (no weekenksliolays), and upon at least 72 hours’ notice
Further, Plaintiffs are permitted to immedigtelbmit ten (10) Requests for Production of
Documents with a command veetl responses and documpriaduction be produced and

completed within five (5) days akervice of the document requedts.stated above, this rulin

concerning expedited discovery only applie®afendants ABC Nail, Gel Nail, Val USA, VIP

Nail, V & V Beauty, Xuan Thi Lam, Chau TNgoc Le, Anh Q. Le, Iris Zhen, Felix Tseng,
Cindy Trinh, Lindside Pham, Bryan dm, Hai T. Nguyen, and Bao Toan Le.

/{&w‘% 4 Contov
DAVID O. CARTER
UNITED STATES DISTRICT JUDGE

Dated: June 28, 2016
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