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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DEIDRE CONKLING,
Plaintiff,

NO. SACV 16-1178-KS

V. MEMORANDUM OPINION AND ORDER

Commissioner of Social Security,

)

)

)

)

NANCY A. BERRYHILL, 1 Acting ;
)

Defendant. ;

INTRODUCTION

Plaintiff filed a Complaint on June 24, P®, seeking review of the denial of he
applications for a period of shbility and disability insurandeenefits (“DIB”). (Dkt. No.
1.) On April 6, 2017, the parties filed a JoBtipulation (“Joint 8p.”) (Dkt. No. 16) in
which plaintiff seeks an order reversing tbemmissioner’s decision amther ordering the
payment of benefits or remanding the matfterfurther administrative proceedings (Join

Stip. at 32). The Commissioner requestd the ALJ’s decision be affirmedSé€e idat 32-

1

Accordingly, pursuant to Rule 25(d) of the Federal RuleSiaf Procedure, the Court orders that the caption be ameng
to substitute Nancy A. Berryhill for Carolyn Colvin as the defendant in this action.

DC. 21

—+

The Court notes that Nancy A. Berryhill is now the Acting Commissioner of the Social Security Administration.
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34.) On August 9, 2017, the parties consgnpairsuant to 28 U.S.C. § 636(c), to proceq
before the undersigned Unitedag&ts Magistrate Judge. (DRos. 9, 19, 20.) The Court

has taken the matter under submission without oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On November 27, 2012, Plaintiff, who wasrb@n September 17,961, protectively
filed an application for DIB. (SeeJoint Stip. at 2; Administrative Record (“AR”) 21, 94

202.) Plaintiff alleged digality commencing September 23010, due to: degenerative

disc disease; fibromyalgia; Hashimoto’'s [Hse; carpal tunnel syndrome; sleep apne

osteoarthritis; high blood pressufTSD; chronic ear infectiomnd depression. (AR 236.
Plaintiff previously worked irthe following occupations: dicgor of business at a health
care facility (DOT 187.117-010); and comnitynoutreach worker (DOT 079.117-014)
(AR 33.) The Commissioner deni&daintiff's application initialy and on reconsideration.
(AR 94, 113.) On December 10013, Plaintiff requested laearing. (AR 129-30.) On
October 22, 2014, Administrative Law Judge 3flarHopson (“ALJ”) held a hearing. (AR
42.) Plaintiff, who was represtd by counsel, RobeThompson, M.D.the medical expert
(“ME”") and board certified ortbpedic surgeon, and David Rivaat, the vocational expert
(“VE"), testified at the hearing. (AR 42-73.) On January 8, 2ahB ALJ issued an
unfavorable decision, denyingdtitiff's application for DIB. (AR 21-34.) On April 27,
2016, the Appeals CoundEknied Plaintiff's requegor review. (AR 1-7.)

SUMMARY OF ADMINIST RATIVE DECISION

The ALJ found that Plaintiff met the insursthtus requirements of the Social Securi

Act through December 31, 2014adhhad not engaged substantial gainful activity after the

2 Plaintiff was 49 years old on the alleged onset date and thus met the agency’s definition otaipdivigual.

See20 C.F.R. § 404.1563(c).
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alleged onset date of Septemi2®, 2010. (AR 23.) The ALfurther found that Plaintiff
had the following severe ipairments: osteoarthritis of theftland right handgarpal tunnel
syndrome; mild disc bulge of the cervical spiméh central canal milcharrowing; mild disc
osteophyte complex; facet degenerativenges and unconvertebrgint hypertrophic
changes resulting in mild foraminal narrowindegenerative osteoarthritis of the thorac

spine; fibromyalgia; degenerative disc diseas@oarthritis of the ps and hands; thoracig

disc protrusion; lumbar disc bulges withrdminal narrowing; osteoarthritis of the feet;

obesity; genital and urinary problems; Hashimetdisease; sleep apnea; and gout. (AR 3
24.) The ALJ found that Plaiffts medically determinable ipairments of depression ang
anxiety were not “severe” because they dwmt cause more than minimal limitation i
Plaintiff's ability to perform basic mental work activities. (R 24.) The ALXoncluded that

Plaintiff did not have an impanent or combination of impaments that met or medically
equaled the severity of any impairments liste@0 C.F.R. part 404, subpart P, appendix
(20 C.F.R. 88 404.1520(d¥04.1525, 404.1526).Id; 25.) The ALJ dermined that

Plaintiff had the residual functal capacity (“RFC”) to perform:

a range of sedentary/light work . . . egteshe can lift and/or carry ten pounds
occasionally or frequently; she can stand/ar walk for four hours and sit for
six hours during an eight-hour workdaythvihe ability to stand and stretch for
one to three minutes per hour every halne can occasionally use her hands,
including for reaching, handling, and bilateral fingg; can occasionally use
foot pedals; can occasionally climbaiss; cannot climb ladders, ropes, or
scaffolds; can stoop occasionallgannot kneel, crouch, or crawl; can
occasionally work at unprotected heghtan occasionally work around moving
and dangerous machinery; must avalust, fumes, and other pulmonary

irritants; and can have only occasioaaposure to extreenheat or cold.

(AR 25-26.)
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The ALJ found that Plaintiff waable to perform her pasteeant work as a director
of business (DOT 187.117-010) as that octiopais generally/normally performed. (AR
33.) Accordingly, the ALJ detmined that Plaintiff had riobeen under a disability, ag
defined in the Social Securitct, from the alleged onsetrtbugh the date of the ALJ’s
decision. [d. 33.)

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner's decision t
determine whether it is free from legal errodasupported by subst#d evidence in the
record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatial evidence
is ‘more than a mere scintilla but less thaneppnderance; it is such relevant evidence a
reasonable mind might accept as adégta support a conclusion.’Gutierrez v. Comm’r
of Soc. Sec.740 F.3d 519, 522-23 (9tir. 2014) (internal citatins omitted). “Even when
the evidence is suscedgbto more than one rational impeetation, we must uphold the
ALJ's findings if they ae supported by inferenceseasonably drawn from the
record.” Molina v. Astrue674 F.3d 1104, 1110 (9th Cir. 2012).

Although this Court cannot substitute discretion for the Commissioner’s, the Cour

nonetheless must review the record as a &htveighing both the evidence that suppor
and the evidence thatetracts from the [Commissioner’s] conclusionlingenfelter v.
Astrue 504 F.3d 10281035 (9th Cir. 2007{internal quotation masand citation omitted);
Desrosiers v. Sec'y ¢fealth and Hum. Serys846 F.2d 573, 576 (9th Cir. 1988). “The AL
is responsible for determining credibility, résng conflicts in medial testimony, and for
resolving ambiguities.”Andrews v. Shalalé3 F.3d 1035, 103®th Cir. 1995).

The Court will uphold the Commissioner’s dgon when the evidence is susceptib
to more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
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2005). However, the Court may review onlg tteasons stated by the ALJ in his decisiq
“and may not affirm the ALJ on a groumngbon which healid not rely.” Orn, 495 F.3d at

630; see also Connett v. Barnha40 F.3d 871, 874 (9th Ci2003). The Court will not

reverse the Commissioner’s decision if it is basedharmless error, whicexists if the error

is “inconsequential to the ultimate nondisability deteration,’ or if despite the legal error,
‘the agency’s path mayeasonably be discerned.Brown-Hunter v. Colvin806 F.3d 487,

492 (9th Cir. 2015) (imrnal citations omitted).

DISCUSSION

Plaintiff alleges the following errors(1) the ALJ improperly assessed the medic
evidence; (2) the All improperly assessed the credibilifyPlaintiff's staements about her
symptoms; and (3) the ALJ'ssessment of Plaintiff's RFC st supportedy substantial
evidence. (Joint Stip. dt) Plaintiff also sugests that the ALJ errdal failing to find that

Plaintiff's depression constitudea severe impairmentSé¢eJoint Stip. at 8.)

l. The ALJ's Assessment ofhe Medical Evidence.

The crux of Plaintiff's first argument isdhthe ALJ substituteler own non-medical
judgment for that of the multip health care professionals who assessed more restriq
functional limitations than those adopted by the ALSegJoint Stip. at 15.) Plaintiff names
approximately ten medical and vocationalofpssionals whom, she believes, offerg
opinions that the ALJ improperly evaluatedSeé Joint Stip. at B.) The Court has
reviewed all 1,379 pages of the AdministratiRecord, including each dfie ten opinions at
issue and any supporting treating notes, as welie@#LJ’s decision. Based on that review
the Court finds that the ALJ improperly assessed three medical opinions: the opinid

two examining physicians, Drs. Bleecker and Hdlipe; and, perhaps rabsignificantly, the
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opinion of the medical expert, Dr. Thompsohhe Court’s findings are discussed in greatgr

detail below.

A. Applicable Law

“The ALJ is responsible for translating canncorporating clinical findings into a
succinct RFC.”"Rounds v. Comm’r Soc. Sec. Adm@@7 F.3d 996, 100@®th Cir. 2015). In
doing so, the ALJ must articulate a “substamthasis” for rejecting a medical opinion of
crediting one medical opinion over anoth&earrison v. Colvin 759 F.3d 995, 1012 (9th
Cir. 2014);see also Marsh v. Colvjry92 F.3d 1170, 1172-7@®@th Cir. 2015) (“an ALJ
cannot in its decision totallignore a treating doctor andshor her noteswithout even
mentioning them”). An ALJ may not renderrtevn medical opinion or substitute her owp
diagnosis for that of a physicianSee Tackett v. Apfel80 F.3d 1094, 1102-03 (9th Cir
1999) (ALJ erred in rejecting physicians’ opinions and finding greater residual functional
capacity based on claimant’s testimony that he took a road Drgy);v. Weinberger522
F.2d 1154, 1156 (9tlir. 1975) (an ALJ is forbidden fro making his or her own medica

assessment beyond that demonstrated by the record).

Generally, the medical opinion of a claimartteating physician is given “controlling
weight” so long as it “is well-supported by medically accklgeclinical and laboratory
diagnostic techniques and is niatonsistent with the other substantial evidence in [the
claimant’'s] case record.” 2C.F.R. 8§ 404.1527(c)(2)revizo v. Berryhill 862 F.3d 987,
997 (9th Cir. 2017). When a treating physitsaopinion is not controlling, it is weighted
according to factors such as the length & tleatment relationship and the frequency pf
examination, the nature and extent of tleatiment relationship, pportability, consistency
with the record, and speciadizon of the physician. 20 C.F.R. § 404.1527(c)(2)-(6);
Trevizq 862 F.3d at 997. These same factorsigine ALJ's evaluation of the opinion of
other medical sources. 20 (=8 404.1527(e)(2)(ii).

6
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Ultimately, “[tjo reject the uncontradictempinion of a treatingpr examining doctor,

an ALJ must state clear and convincing reasbasare supported by substantial evidence

Trevizq 862 F.3d at 997 (internal qadion marks and citation omittedphanim v. Colvin
763 F.3d 1154, 1160-61 (9th Cir. 2014). dftreating or examining doctor’s opinion i
contradicted by another doctor’s opinion, AbJ may only reject it by providing specific
and legitimate reasons that are poped by substantial evidenceTrevizq 862 F.3d at 997.
“The ALJ can meet this burdday setting out a detailed andbtiough summary of the factg
and conflicting clinical evidence, stating higdrpretation thereof, and making findings.
Id. (quotingMagallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)).

B. ALJ's Assessment of the Examining Physicians’ Opinions

Plaintiff argues that the ALJ erred inrhassessment of the following examinin
physicians’ opinions: the opinion of Dr. Bleetkthe examining ortheglist (Joint Stip. at
4) (citing AR 31); andjnter alia, the opinion of Dr. Halbridg, an examining orthopedig
surgeon (Joint Stip. at 7) (citing A®9, 30, 640). The Court agrees.

1. Dr. Bleecker

H. Harlan Bleecker, M.D., a board certifiedhopedic surgon, examined Plaintiff on
June 27, 2013 in connectionitv Plaintiff's claim for benats. (AR 758.) Dr. Bleecker
observed that Plaintiff could “barely” walkn her tiptoes and heels. (AR 759.) Sh
exhibited a restricted range wiotion in her neck and back, gilitly restricted flexion in her
knees “due to the obesitf [Plaintiff’s] thighs,” and restated dorsal flexion in her ankles
(AR 760-61.) The range of motion in her shauk] elbows, wrists, and fingers were withi
normal limits. (AR 760.) Plainfifexhibited decreased sensattorlight touch in her thumb,
index, and middle fingers. (AR 761.) Tkewas a positive Phalen’s test and a positi

Tinel's sign bilaterally. (AR 761.) Baseoh Plaintiff's physicalexamination and Dr.
7
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Bleecker’s review of Plaintiff’'snedical records, Dr. Bleecker opid that Plaintf: could sit

six hours in an eight hour workday; coulérs and walk for six hours in an eight hod

workday; could not kneel, squat, or climbowd have difficulty walking on uneven ground;

could lift 20 pounds occasionalignd 10 pounds frequently; értould only occasionally

reach at or above the leveltbie shoulder joint with eidr upper extremity. (AR 762.)

The ALJ found that B Bleecker’s opinion was “largely consistent with the medid
evidence” but “as subsequentlytaimed evidence suggests [Pldiis] ability to lift, sit and
stand are somewhat more ligdt than previously detern@d, his opinion is found to
somewhat overstate [Plaintiff'gbilities and cannot be givenegit weight.” (AR 31.) The
ALJ found that Plaintiff could only stand and/walk for four hours in an eight hout
workday, coull occasionally reach, calhot kneel or crouchna could occasionally climb

stairs but could not climb ladderspes, or scaffolds. (AR 25.)

Neither the ALJ's discussion of Dr. @&dcker's opinion nor her assessment
Plaintiff's RFC addressed Dr. Bleecker's wpn that Plaintiff would have difficulty
walking on uneven ground. Sée generallyAR 25, 31.) Instead, the ALJ discounte
portions of Dr. Bleecker’s opian for overstating Plaintiff'$imitations, while ignoring the

portion of his opinion that assessed a limi@atmore restrictive than those adopted by t

ALJ. The ALJ must articulate a “substamtibasis” for rejecting a medical opinion of

crediting one medical opinion over anoth@arrison, 759 F.3d at 1012. Thus, “an ALJ err
when [s]he rejects a medical opinion or gssiit little weight whiledoing nothing more
than ignoring it, assertingvithout explanation that arfeér medical opinion is more
persuasive, or criticizing it with boilerplate langeathat fails to offer a substantive basis fq
his conclusion.” Id. at 1012-13. Because the ALJhwared Dr. Bleecker's opinion that

Plaintiff would have difficulty walking on uven surfaces, the ALJ erred and the Col
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cannot say on this record that it was harmleBse matter must therefore be remanded for

further consideration ddr. Bleecker’s opinion.
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2. Dr. Halbridge

On June 19, 2012, Neil J. Halbridge, DA. orthopedic sumgpn, prepared an
Independent Medical Evaluation of PlaintfAR 633-43), and on #égust 6, 2012, he
prepared a supplement to tleaaluation (AR 644-47). In tse examinations, Dr. Halbridge
elicited Plaintiff's history ofher conditions as well as hezcmunt of her activities of daily
living. Plaintiff stated thashe is independent in bathindressing, grooming, oral care
toileting, walking, cooking, andnter alia, climbing stairs. (AR 635.) She stated that s
can perform housework, do laundry, drivedashop independently but sometimes nee
assistance with these adties. (AR 635.) She also statdtht sometimes ghis unable to
drive. (AR 635.) Dr. Halbridge conductedpaysical examination oPlaintiff as well.
Plaintiff tested negative for Phalen’s Sign andel's Sign. (AR 636.)Plaintiff's sensation
was intact. (AR 637.) Plaintiff's straightdeaises were positive fdow back pain. (AR
637.)

Dr. Halbridge made extensive recommendatioggarding Plaintiff's medical care.
For her cervical spine, he recommended méidica and physical #rapy with cervical
traction and, potentially, a home cervical traic unit. (AR 639.) He suggested that sk
would be a candidate for surgery — namelaaterior cervical discectomy and instrumentg
fusion. (AR 639.) He also recommendeddmations, physical therapy, chiropracti
treatment, and possible surgery — lumbacodepression and instrumented fusion — fq
Plaintiff's lumbar spine. (AR 639.) Dr. Halbridge did not recommend injections ft
Plaintiff's cervical or lumbaspine because she suffered a lamépidural abscess following
a prior lumbar epidural steroid injection.(AR 639, 640.) Finally, Dr. Halbridge
recommended medications, a wrist brace, aigtit carpal tunnelrelease surgery for

Plaintiff's carpal tunnel syndrome.

—
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With regards to Plaintiff's functional limitatns, Dr. Halbridge opined that Plaintiff is
“certainly unable to perform & driving that was required blger prior occupation,” is

“precluded from driving while on her gabapen Ativan, and Wellbutrin,” and, further,

even while not on those medications, “is jwded from driving more than 20 minutes at |a

time and no more than a total of one hour pgt"déAR 640.) Dr. Halbidge also found that
Plaintiff is unable to performprolonged upward or downwagazing; pushingpulling, or
lifting weights greater than ten pounds; pueed from bending, sbping, or lifting; and
repetitive typing or caputer keyboard work awriting greater than 2fhinutes at a time and

more than a total of one hour per day. (AR 640.)

Plaintiff provided Dr. Halbridg with additional informatin about her medical history
at second examination on August 6, 20dr2d Dr. Halbridge conducted an additiong
physical examination. (AR 644-47.) However, Balbridge did not revise either his initia
treatment recommendations or his assesswieRtaintiff’'s functional limitations based on

this new information. §ee generally igl.

The ALJ found that Dr. Halldge’s opinion that Plaintiff could not push, pull, or lift

more than ten pounds and biginion that Plaintiff could not use her hands repetitively were

reasonably supported by the record and thostled to significant weight. (AR 30.)
However, she also found that there was “fiisient evidence to suppb[Dr. Halbridge’s]

contention that [Plaintiff] cannot drive, maot gaze upward or dowmand for any prolonged

period of time, and cannot bergdpop, or lift at all, and, agich, these aspects of his opinion

are given little weight.” (AR30.) The ALJ mischaracteriz@sportion of Dr. Halbridge’s
opinion. He did not opine, aseéhALJ suggests, that Plaintiff isholly unableto drive.

Instead, he stated that Plafhttould not drive as much asas required by her former job
could not drive while on gabapentin, Ativaand Wellbutrin, and more generally wal
“precluded from driving more than 20 minutesadgtme and no more thantotal of one hour
per day.” CompareAR 30with AR 640.) As stated above &lALJ errs when she rejects i

} 4
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medical opinion or assigns it little vght while simply ignoring it. Garrison, 759 F.3d at
1012-13. Further, the ALJ was plainly awareDof Halbridge’s assessment that Plainti
could not drive more than 20 mites at a time and no moreathan hour a day because, {
the administrative hearing, shposed a hypothett question to the/E involving this

precise limitation. (AR 69.) There was alsopdnevidence in theecord to support some

limitation on Plaintiff’'s capacityto drive, including Plaintiff'sstatements (AR 254) and the

opinion of Dr. StandifordHelm, Il, Plaintiff's treating anes#isiologist, who stated that side

effects from Plaintiff's medications would imfere with her ability to drive (AR 596).
Because the ALJ ignored Dr. Halbridge’s opintbat Plaintiff could nodrive while on her
medications and could never drivnore than 20 minutes at a &rand an hour ia day, the
ALJ erred and the Court cannsdty on this record that it wadmrmless. The matter mus

therefore be remanded for further ciolesation of Dr. Halbridge’s opinion.

C. ALJ’'s Assessment of the Medical Expert’s Opinion

Plaintiff also challenges the ALJ's evalieen of the opinion of Robert Thompson
M.D., a board certified orthopedic surgeorhaovtestified as the medical expert at th
administrative hearing. (Joint Stip. at) 4.Dr. Thompson testified that he had nevq
personally examined Plaintiff but had reviewtbe medical record(AR 49.) After listing
Plaintiff's numerous medical diagnoses (AR 50;%2list that takes up two full pages of th
administrative hearing transcript, he praddthe following opinion aacerning Plaintiff's

residual functional capacity:

Under lifting and carrying up to ten pads occasionally and nothing higher.
Under sitting, standing, andalking at one time a maximum of one hour and in
an eight-hour day a maximum of four hours . . . Under the use of the hands,
functioning hands on both silevill be restricted t@nly occasional use that’s

reaching overhead, reaching all otherg)dliag, fingering, feeling, and simply

11
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occasional only. The same with the uskkeat, stairs, andhmps — occasional.
Ladders or scaffolds never. Balanceastricted. Stooping occasional and no
kneeling, crouching, or crawling or i®t evaluated . . . Under environmental
limitations, only occasional exposuréo unprotected heights, moving
mechanical parts, never exposure to diisyes, pulmonary irritants and only
occasional extreme cold édrextreme heat based migsupon the wok of the

issues.

(AR 53.)

Dr. Thompson added, “I'm not certain tmalividual could walk at a reasonable pac
on rough or uneven surfaces or blocks. | thimkt's questionable.” (AR 53-54.) He als
added that he would restri€tlaintiff's ability to drive to“occasional” (AR 54), and he
agreed with Dr. Halbdge's assessment that Plaintiff would be limited to typing
increments of 20 minutes at a time with adefive minute intervals between for rest (Al
55-56).

The ALJ stated that shéund Dr. Thompson's opion to be “generally well-
supported by objective findingsa consistent with the evidea of record and therefore
entitled to greater weight thahe opinions of [two of Plaiiff's treating physicians].” (AR
32.) However, the ALJ statedahshe found “insufficient esence to fully support all
aspects of [his] assessment.” (AR 33.) Basedhis vague rejection of some unspecifig
portions of Dr. Thompson'’s opmn, the ALJ made the followingssessment of Plaintiff's
RFC:

she can lift and/or carry nepounds occasionally drequently; she can stand
and/or walk for four hours and sit ferx hours during aright-hour workday

with the ability to stand and stretchrfone to three minutes per hour every

12
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hour; she can occasionally use her hamisuding for reaching, handling, and
bilateral fingering; can occasionally aigoot pedals; can occasionally climb
stairs; cannot climb ladders, ropes, cafgads; can stoop occasionally; cannot
kneel, crouch, or crawl; can occasionallsork at unprotected heights; can
occasionally work around moving andnd@&rous machinery; must avoid dust,
fumes, and other pulmonary irritantsdacan have only occasional exposure to

extreme heat or cold.

(AR 25-26.)

A comparison of the ALJ's assessment Rifintiffs RFC with Dr. Thompson’s
reveals that, despite her comment that she aaording Dr. Thomp®’s opinion “great
weight,” the ALJ in fact adopted very few 8fr. Thompson's assessed restrictions. H
example, the ALJ rejected Dr. Thompson’s opinthat Plaintiff cou lift ten pounds only
occasionally — instead finding ah Plaintiff could lift and/orcarry ten pounds frequently.
(CompareAR 53with AR 25.) The ALJ alsoejected Dr. Thompson@pinion that Plaintiff

was limited tositting, as well as standing and walking,aenaximum of four hours in a day

— finding instead that Plaintiff was able ta ®r a total of six hours in an eight-hour

workday. CompareAR 53with AR 25.) The ALJ discounteir. Thompson'’s opinion that
Plaintiff was limited to only “occasional” drivgnand to typing in increments of 20 minute
at a time with at least five miraiintervals between for restCdgmpareAR 54, 55-56with
AR 25-26.) Finally, the ALJ made no findingsgarding Plaintiff's ability to walk on rough
or uneven surfaces, despite Dr. Thompson'’s opitinat it was “questionable” that Plaintif
could walk on rough or unevenrfaces “at a reasonable pace Co(mpareAR 53-54with
AR 25-26.)

In sum, the ALJ discountedsagnificant portion if not ta majority of Dr. Thompson’s

opinion, despite stating that she was acowydt great weight. The ALJ's failure to

13
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acknowledge that she was in fact discountimg above portions of the medical expert
opinion and to proffer a single specific reason for doing mmnstitutes legal error
necessitating remandGarrison, 759 F.3d at 1012-13 (*an AlLerrs when [s]he rejects ¢
medical opinion or assigns little weight while dong nothing more #@#n . . . asserting
without explanation that anothenedical opinion is more perasive, or criticizing it with
boilerplate language that fails to offer a dabsive basis for his cohgsion”). Accordingly,

the matter must be remanded for further cagrsition of Dr. Thompson’'s opinion. If the
ALJ again decides to discount all of the ab@ortions of Dr. Thompson’s opinion, she mu
articulate specific and legitimate reasons fomdaso, each of which must be supported |

substantial evidare in the record.

I. The ALJ's Assessment of the Credibility of Plaintiff's Statements.

A. Plaintiff's Statements

Plaintiff next contends that the ALJ erred in her evaluation of the credibility]
Plaintiff's statements about heymptoms and functional limitats. Plaintiff completed an
Adult Function Report on May 8, 2013 in whishe provided the follsing information.
Her daily activities consist of iking her son, helping to dse him, preparing his breakfast
and taking him to school. (AR50, 251.) She also helpstiva her son. (AR 251.) Then
she relaxes during the day, eating as adednd lying down onapping for about 90

minutes in the afternoon. RA250.) She picks her son &pm school between 3:00 and

L=

y

of

4:00 pm. (AR 250.) Her boyfnd prepares dinner. (AR 250.) Plaintiff helps wash dishes.

(AR 251.) She takes care of her two dogs and datsing them in ad out of the house as
needed; cleaning the litter box; and providiogd and water. (AR 251.) Plaintiff hag

difficulty falling asleep and staying asledpe to racing thoughts, pain, numbness in R

3 Instead, the ALJ stated only that that there wasuffitgent evidence to fully support all aspects of [Dr

Thompson’s] assessment.” (AR 33.)
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hands, and a headache. (AR 25%he uses a CPAP machatenight. (AR 251.) Because
of her impairments, Plaintiff sits down whiggetting dressed, avoidtanding and bending
for longer periods, and experiences difficutiytting on her pants, socks, and shoes. (4
251.) She prepares simple meals — “saoldes and microwaveable meals” — on a dai
basis, which takes her about 6-15 minutg®&R 252-53.) Her boyfriend prepares th
majority of meals. (AR 253.) She has diffigugetting items out of cabinets and lifting an

carrying heavier pots and paimsthe kitchen. (AR 253.) ®hwashes dishes and tidies the

house on a daily basis and does the launghych requires “a full evening with breaks,’
twice a week. (AR 253.) Her boyfriend alssi&ts her with cleaning the house. (AR 253
Every two weeks she spends about thirtynutes shopping for gceries and household
items. (AR 254.) Plaintiff states that shealde to drive but avoiddriving when on pain
medications, has trouble getting in and out of laicle, and prefers to only travel in the cg

for short distances. (AR 254.) She also indisdhat she has troulilerning and twisting to

check for traffic and using herftdoot to make sudden break¢AR 254.) She states that

she does not go anywhere socially on a regulsisbg AR 256.) Plaintiff indicates that shg
has difficulty standing for more than 10 minsi@ a time (AR 256), can walk for about 1(
15 minutes before needing test (AR 257), has troubldatting for long periods due to
swelling, pain, and numbness (AR 257), antkr alia, avoids typing on a computer due tq
pain in her hands and fingersdamxperiences trouble grippimgnd grasping items (AR 257).
Finally, Plaintiff states thagdhe experiences drowsiness andgginess as side effects fron
her medications. (AR 259.)

At the October 22, 2014 administrative hagri Plaintiff testified that she lost hef

prior job because she was laff, although she did not think shwould have been able tg

continue working full time due to her impairmen{&R 45-46.) Plaitiff then signed up for

unemployment and, pursuant to that, applietutiotime jobs similar to her previous one +

even though she did ntitink she would be physally able to perfornthe jobs to which she
applied. (AR 46-47.) Plaintitiestified that she was able tawdr but had problems driving:
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“my feet swell to a huge size and it's uncomfolgalor me. | have pain in both feet and my

knees hurt. My back hurts. My shoulders hurt. My arms hurt.clsjicle when | wear the
seatbelt hurts and sometimes | have vision issugsk 47-48.) Plaintiftestified that she is
able to use the computer but can only worktdar a few minutes at a time. (AR 57.) Sh

testified that, when seated at the computes, slifers pain in in ieneck, low back, knees,

and feet, and her hands go numb. (AR 58fe testified that she can sit for about 30

minutes at a time and stand and/or walk for aliduthinutes at time. (AR 58.) She testified

that even lying dowrtan become uncomfortable dueniombness so sheeads to change
positions. (AR 60.) She testified she hasbms with anxiety forgetfulness, and
depression. (AR 60, 62.) She also has problsleeping due to sleep apnea and physi
pain. (AR 61.)

B. Applicable Law

D

cal

An ALJ must make two findings before determining that a claimant’s pain or symgtom

testimony is not credibleTreichler v. Comm’r of Soc. Se@.75 F.3d 1090, 1102 (9th Cir

2014). “First, the ALJ must dermine whether the claimahés presented objective medica

evidence of an underlying impairment whicbuld reasonably be expected to produce the

pain or other symptoms allegedltl. (quotingLingenfelter 504 F.3d at 1036). “Second, i

the claimant has produced tlatidence, and the ALJ has not deimed that the claimant is

malingering, the ALJ must provide specificeat and convincing reasons for rejecting the

claimant’s testimony regardingetseverity of the claimant’'s symptoms” and those reasons

must be supportely substantial evide® in the record.d.; see alsdviarsh v. Colvin 792
F.3d 1170, 1174 &.(9th Cir. 2015)Carmickle v. Comm’r of Soc. Sgb33 F.3d 1155, 1161
(9th Cir. 2008) (court must termine “whether the ALJ's adkse credibility finding . . . is

supported by substantial evidencelenthe clear and convincing standard”)
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In weighing a plaintiff's cedibility, the ALJ may consider many factors, including

).

“(1) ordinary techrgques of credibility evaluation, such as the claimant’s reputation for lying,

prior inconsistent statements concerningsiptoms, and other testimony . . . that appe;i
less than candid; (2) unexplainedinadequately explained failure to seek treatment or
follow a prescribed coursa treatment; and (3) theatimant’s daily activities.”Tommasetti
v. Astrue 533 F.3d 1035, 1039 (9th Cir. 2008). Whyer, “subjective pain testimony cannd
be rejected on theole ground that it is not fullycorroborated by objective medica
evidence.” Rollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001) (emphasis add¢

(citation omitted).

The ALJ must also “specifidgl identify the testimony [fronthe claimant that] she or

he finds not to be credible and . . . eplwhat evidence undermines the testimony.

Treichler, 775 F.3d at 1102 (quotirtgolohan v. Massanayi246 F.3d 11951208 (9th Cir.
2001)). “General findingsare insufficient.” Brown-Hunter 806 F.3d at 493 (quoting
Reddick v. Chaterl57 F.3d 715722 (9th Cir. 1998)).

C. Discussion

The ALJ found that Riintiff's medically determinablémpairments ould reasonably
be expected to cause some of her allegetpsyms but that her atements concerning the
intensity, persistence, and limiting effects bbse symptoms are not entirely credible “fq
the reasons explained in this decision ang raot sufficiently suported to warrant the
establishment of any limitations beyond these forth above [in th&LJ's assessment of
Plaintiff's RFC].” (AR 27.) The reasonsquided by the ALJ for dicrediting Plaintiff’s
testimony are the following:(1) the objective findings ofhe psychiatric evaluation and
orthopedic evaluation that wegerformed in June 2013; (Plaintiff's allegations “are
somewhat inconsistent” and stecknowledged being able to gage in a fairly wide range

of activities;” (3) Plaintiff made inconsistent statements to her paly#ierapist about her
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ability to perform some activis; (4) Plaintiff received wmployment benefits for an

unspecified period of time following her Septber 2010 layoff; and (5) Plaintiff misse

several physical therapy appointments due kedualing conflicts. (AR 27-28.) Defendant

also urges the Court to consider two notatitysPlaintiff's treatmat professionals as
evidence of malingering or ymptom embellishment.” SeeJoint Stip. at 25.) The Court
considers each of these rationales in turn and finds that none of them constitute a sj
clear and convincing reason supported by wultsl evidence for discrediting Plaintiff’s

statements or affirming the ALJ&lverse credibility determination.

1. Objective Findings of June 2013 Evaluations

The ALJ’s first reason for dcrediting Plaintiff's statemés, or some portion thereof,
is the objective findings of the psychiatricatvation and orthopedievaluation that were
performed in June 2013. (AR 27.) Howevéhe ALJ did not spefcally identify the
testimony from Plaintiff that she found incoriei® with these objéiwe findings or explain
how these findings undeined any part of Platiff's statements.See Treichler775 F.3d at

1102 (the ALJ must also “spifically identify the testimony [om the claimant that] she or

he finds not to be credible and . . . explavhat evidence undermines the testimony’)).

Further, as stated above, “subjectivenp@stimony cannot be rejected on #we ground
that it is not fully corroboratetly objective medicakvidence.” Rollins 261 F.3d at 857.
Accordingly, neither of the twdune 2013 evaluations are sfieclegally sufficient reasons

for discrediting Plaintiff's statements.

2. Possible Inconsistencies Internadligd with Plaintiff’'s Daily Activities

The ALJ also obgged that Plaintiff’'s allegationsare somewhat inconsistent” anc
that “while she has asserted being quite inciégacl, she has also acknowledged being a

to engage in a fairly wide range of activitiestAR 28.) With respct to the ALJ’s first
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statement, to the extent that the ALJ ssggesting that some portions of Plaintiff’
statements are internally intgistent, she identifies no specifallegations that are less
credible than others becauieey are contradictory.See Treichler 775 F.3d at 1102.
Accordingly, this is not a geific, legally sufficient reasofor discrediting any portion of

Plaintiff's statements.

With respect to the ALJ’'s second statemeniat Plaintiff engages in “a fairly wide
range of activities,” an ALJ manely on a plaintiff's daily ativities to support an adverse
credibility determinatioronly when those activities eithefcontradict [the plaintiff's] other

testimony”; or “meet the threshold for transfdeatvork skills” — that is, where the plaintiff

“is able to spend a substantial part of hisher day performing household chores or other

activities that are transferato a work setting.”Orn, 495 F.3d at 63%molen v. ChateB80
F.3d 1273, 1284 n. 7 (9tRir. 1996). The ALJ identifiedlaintiff's adivities as the

following:

She is able to take care of her spes&dds son, including Wwang him up in the
morning, preparing meals for him, anditag him to and from school. She has
also indicated she doesmse household chores, suabk washing dishes, doing
the laundry, and straightemgjrup the house. She takege of two dogs and two
cats, goes outside almost every day,dawve and travel by herself, can shop for
groceries and household items, and ¢emdle her finances. She enjoys
watching television, spending time witler boyfriend, spending time with her

son, visiting with friends and familgnd talking on the phone with a friend.

(AR 28.)

The ALJ's suggestion that éke activities, as reported by Plaintiff, contradict her

subjective complaints regardingetlextent to which she is ingacitated is niosupported by
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substantial evidence ithe record. Plairffis ability to wake up heson, prepare simple
meals for him such as sandWves and microwave mealse€AR 252-53), and drive him a
short distance to and from sdiois not inconsistent withher subjective complaints.
Similarly, the fact that she washes disheseoa day and “tidies” the house daily is nq
inconsistent with her ubjective complaints. See AR 253.) Plainff also stated that
although she can do laundry, it requires “a &éning with breaks."(AR 253.) Similarly,

although Plaintiff is responsiblfor two cats and two dogs, they require minimal care. §
stated that she opens the doors for them, cldanstter box, and provides food and wate
(AR 251.) Plaintiff stated that she is ablediave but she avoiddriving for long periods

and experiences botbhysical discomfort and visual diffilties while driving. (AR 254.)

Plaintiff's shopping excursions are limited to B0nute increments evy two weeks. (AR

254.) Finally, the ALJ suggesdtsat Plaintiff engages in sociattivities that are inconsisten
with her alleged funabnal limitations — namelythat Plaintiff: watches television; spend
time with her boyfriend, who helps her perform all of the above tasks and activities; sj
time with her son, who lives with her pdihe; and talks on the phone with a frien
regularly. However, none dhese very limited social actties are inconsistent with
Plaintiff's statements abouter symptoms and functional litations. Further, Plaintiff

stated that she does not goyahere social on a regular basis (AR 256), and her statem

are consistent with that.

Effectively, the ALJ indicates that she usmwilling to credit Plaintiff's statements
because Plaintiff has not losli motivation and physical capfcfor being a mother to her
son and a partner to her bogfnd and because she has pemistedoing the bare minimum
necessary to keep her householinning. However, “[d]isality does not mean that a
claimant must vegetate in a dark roonclaged from all forms of human and socig
activity.” See Cooper v. Bowe815 F.2d 557, 561 (9th Cir. 89). Substantial evidence in

the record does not supporetiLJ’s finding that Plaintiff'sreported daily activities are

inconsistent with her statements conacegniher symptoms and functional limitations.
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Accordingly, Plaintiff's activties are not a clear and conging reason supported by

substantial evidence for disdigng Plaintiff's statements.

3. Statements to Plaiffitis Physical Therapist

The ALJ also asserts that Plaintiff madeonsistent statements to her physic
therapist about Plaintiff's diiy to type and travel. SeeAR 28) (citing AR 593). However,
in the record cited, Plaintiff did not, as the ALJ contends, tell her physical therapist thé
is able to type and travel without limitationthrar, she informed Dr. Him that she can type
for about five minutes without pain and can trawed has pain after half an hour. (AR 593
These statements are consistent with heersiants on the Adult Function Report and at t

hearing. Accordinglythe ALJ’'s characterization of Plaiff's allegations as inconsistent

with her prior statements ta medical treatment provider it supported by substantiaL
n

evidence and, thus, is not a clear and comvghceason supported by substantial evide

for finding Plaintiff lessthan fully credible.

4. Plaintiff's Receipt olUnemployment Benefits

The ALJ also cites Plaintiff'seceipt of unemployment befits for an unspecified
period of time following herSeptember 2010 layoff. (AR 28) (noting that receivir]
unemployment benefits is a “process which el [Plaintiff] to cetify she was ready,
willing, and able to work”). “[R]eceiptof unemployment ben#$ can undermine a
claimant’s alleged inability to work fulltime.” Carmickle 533 F.3d at 1161-62 (citing
Copeland v. BowerB61 F.2d 536, 54Pth Cir. 1988))Williams v. Colvin 24 F. Supp.3d
901, 916 (N.D. Cal. 2014). However, where,hase, the claimant $éfies that when she
received those benefits she didt believe that she was phyaliy capable of working but
filed for them because sheaued the income, the claimanteceipt of unemployment

benefits is not a comneing reason for finding the claim@less than fully credibleSee, e.qg.,
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Williams 24 F. Supp.3d at 916 (the plaintiffsceipt of unemploymeérbenefits was not a
convincing reason for discrediting his testimowpere “Plaintiff tesified that when he
received these benefits, ‘I knew that, at the tinveasn’t physically cpable of working . . .

but | had no other source of income.™).

5. Plaintiff's One-Month Absece from Physical Therapy

The ALJ’s last reason for discrediting Plaifi statements was that Plaintiff misse
several physical therapy appointments @12 due to scheduling conflicts. (AR 28.
Indeed, the record shows Plaintiff returned to physicalafherafter month absence” on
August 16, 2011 and &h Plaintiff reported to her physil therapist that she had bee

“unable to come to PT due to schedulinentticts including a number of meetings an

current court case.” (AR 588.Her physical therapist infored her that “attendance to PT

will be an important factor irdetermining benefit of thapy services fo her current
condition” and urged her to “rame physical therapy withecommendations . . . to try tg
make it 2x/week if at all possible.” (AR 588.)

“[1]f the frequency or extent of the treaémt sought by an individual is not comparab
with the degree of the individual's subjectivengaaints, or if thendividual fails to follow
prescribed treatment that might improvemggoms, [the agency] may find the allege
intensity and persistence of andividual's symptoms are @onsistent with the overall
evidence of recori SSR 16-3;see alsoSSR 96-07p (superseded by SSR 16-
(“[claimant’s] statements mabe less credible if the levar frequency of treatment is
inconsistent with the level of complaints, ortlie medical reports or records show that t
individual is not following the treatment psescribed”). Howevethe agency may not find
a claimant's symptoms less thdully credible on this bsis without first considering
possible reasons why the claimant may hawve complied with treatment or sough
treatment consistent with the degrof her complaints. SSR 164ke alsoSSR 96-07p
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(same);0Orn, 495 F.3d at 638 (“[A]n ‘unexplained, oradequately explained, failure to see
treatment’ may be the basis fan adverse credibility findingnlessone of a ‘number of

good reasons for not doing so’@ies.”) (emphasis added).

Nevertheless, the ALJ used Plaintiff's ementh absence from physical therapy {
discredit her statements without either &s$ding the adequacy dfer explanation for
missing those appointments or seeking add#i information or clarification about the
reasons for her absence. Accordingly, &leJ did not comply withagency rulings and
Ninth Circuit case law in using Plaintiff's anth-long absence from physical therapy as
basis for discrediting Plaintiff, and it is ndherefore, a convincing reason supported

substantial evidence for the ALHslverse credibility determination.

6. Possible Malingering or Symptom Embellishment

Finally, although the ALJ made no finding mialingering, Defendant contends in the

Joint Stipulation that “there are several ins&@sin the record in vith Plaintiff's medical
providers indicated that there svavidence of symptom embellisant.” (Joint Stip. at 25.)
Specifically, Defendant points tlve physical therapist's commeat Plaintiffs December

20, 2011 appointmerihat Plaintiff's “bloodwork is positive for RH(rheumatoid factor)];

accompanying symptoms are highly suspiciocoasidering the seemingly total body and

multi-joint involvement.” (AR 598 Defendant also refers soprogress note written by Dr
Wanda Shok Yin Chang, M.D., who is boaértified in physical medicine and
rehabilitation and one of Plaiffts treating physicians, aPlaintiffs August 16, 2013
appointment. (Joint Stip. at 25) (citing AR@1 Dr. Chang wrote thalaintiff “has give
way weakness in all extremities(AR 810.) Def@dant contends, witut pointing to any
support from either the record or medical sest that Dr. Chang'’s flerence to “give way
weakness” indicates possible symptom embellishment. (Joint &ti@5.) The Court

declines to use these ratherlaguous notes — or Defendantissupported interpretations o
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them — as a basis for affirming the ALJ beeatlse ALJ did not cite either note as a reas
for discrediting Plaintiff’'s statementsSee Bennett v. Colyir202 F. Supp.3d 1119, 113(
(9th Cir. 2016) (“these are pelsoc arguments not mentioned by the ALJ, and theref
cannot be considered Iblyis Court”) (citingConnett 340 F.3d at 874 (“[i]t was error for the
district court to affirm the -ALJ’s credibility decision basedn evidence tat the ALJ did
not discuss”))see also Bray v. Commof Soc. Sec. Admib54 F.3d 12191225 (9th Cir.
2009) (“Long-standing principles of adminmstive law require us to review the ALJ'S
decision based on the reasoning andufacfindings offered by the ALJ — ngiost hoc

rationalizations that attempt to intuit whhe adjudicator may have been thinking”).

In sum, the ALJ failed to prvide a specific, clear, armbnvincing reason supported

by substantial evidence for d@amting any portion of Plaintiff statements and testimony}

On remand, the ALJ must eitheredit Plaintiff's statementsr identify which portions of
those statements she finds not credible andige specific, clear, and convincing reasoi

supported by substantial evidennehe record for that finding.

. Remand is Warranted and the Court Declines to Reach Other Arguments

Raised.

Because remand is warranted based on th#sAdssessment of Piff's statements
and of the opinions of Drs. 8écker, Halbridge, and Thompson, the Court need not reach

other arguments raised in the Joint Stipulatiooluding Plaintiff's aguments concerning

the ALJ’s determination that &htiffs mental impairmentsre non-severe and the ALJ'$

assessment of Plaintif's RFC generally. wéwer, on remand, the ALJ should ensure th
her analysis of Plaintiff's sere impairments and RFC compiyth the applicable law and
that her rejection, at any step in the analysisan opinion offeretby a medical source or g
statement by Plaintiff is supported by spiecibnd legally sufficient reasons and b

substantial evidenaa the record.
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The Court also finds that this matter is @agipropriate for a remand for an award ¢
benefits because it is not clear from the redbed, if the ALJ creditedPlaintiff's statements
as well as the opinions of Drs. Bleecker|iti@ge, and Thompson, slwould be required to
find Plaintiff disabled on remand.See Garrison 759 F.3d at 1020see also id.n.26.
Accordingly, the Court remands for further dimgment of the recordncluding the proper
consideration of the statemeiatisd testimony of Plaintiff anthe opinions of Drs. Bleecker,

Halbridge, and Thompson.

RECOMMENDATION

For the reasons stated above, ITOBDERED that the decision of the Commissicn
is REVERSED, and this case is REMANDED farther proceedings consistent with thi

Memorandum Opinion and Order.

IT IS FURTHER ORDERED thathe Clerk of the Court sitl serve copies of this
Memorandum Opinion and Order and thedgment on counsel for plaintiff and fo
defendant.

LET JUDGMENT BE ENTERED ACCORDINGLY

DATED: August 17, 2017

‘ffm A-%um_,

KAREN L. STEVENSON
UNITED STATES MAGISTRATE JUDGE
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