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v. Citimortgage Inc. et al D

JS-6

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case No..SACV 16-01239CIC(DFMXx)
MARCOS PEREZ,

Plaintiff, ORDER GRANTING PLAINTIFF'S

v MOTION TO REMAND

CITIMORTGAGE, INC. AND DOES 1
TO 20, INCLUSIVE,

Defendans.

[. INTRODUCTION

Plaintiff Marcos Pereifiled this action in state couaigainst Defendant
CitiMortgage, Inc. and Does 20, inclusive, for violations of Section 2923.6¢¢)the

California Honeowner Bill of Rights, negligence, cancellation of instruregestiatutory
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unfair competition under Cal. Bus. & Prof. Cod&&00et seg., intentional
misrepresentation, breach of the duty of good faith and fair dealing, promissory eg
and quiet tite. See Dkt. 1, Exh. 2 ["Compl.”].) DefendanCitiMortgage Inc.

stoppe

(“CitiMortgage”) filed a notice of removal on July 5, 2016. (Dkt. 1.) Before the Court is

Plaintiff s motion to remand(Dkt. 12.) For the following reasons, the motion is
GRANTED, and the case is REMANDED to Orange County Superior Gouss the
case will be remandetlie to lack of subject matter jurisdiction, the Defendgreisding
motion todismissis renderedMOOT. (Dkt. 8.)

[I. BACKGROUND

In 2006,Perezborrowed $524,368.59dm Citicorp Trust Banki-SB,secured by
Deed of Trust on his homéOpp. at 2.)On January 13, 2003, Citibank N.A., the
successor in interest to Citicorp Trust Bank, FSB, assigned the Deed of Trust to
CitiMortgage. (d.) On May 22, 2015, CitiMortgage assigned the Deed of Trust to

Bank National Association as Trusteéd.)

In December 201Ferezasked CitiMortgagabout foreclosure alternatives, an
was eventually encouraged to apply for a loan modificati@ompl.§6.) According tg

the ComplaintCitiMortgage assurdéerezhat if he started the modification process

his application was under review, Gitortgage would not sell his home irtrastee sale,.

(Id. 17.) Perezsent a modification application with supporting documemai
CitiMortgage in December of 2015, amelfollowed up with a second application afte

he was told, in response to his inquiries, thatMtitgage did not receive his first

! Having read and considered the papers presented by the parties, then@sthigimatter appropri
for disposition without a hearingsee Fed. R. Civ. P. 78;0cal Rule7-15. Accordingly, the hearirggt]
for September 12, 2016, at 1:30 pisthereby vacated and off calendar.
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application. (Id. §8.) Supporting documentation included “4506Profit and Loss
statemenfsic], bank Statements, 2013 Tax Ret[sig], and 2014 Tax Returns.1d)

After CitiMortgage asked for “new” documentatiéterezcalled CitMortgage
representatives and then provided “hardship affidavits, Boadk Eic], paystubfor
nonborrower[sic], profit and loss (4 consecutive months of business bank statemg
[sic], 4506T, tax returngcl.” (Id. 19.) Perezcalled CitMortgage agaia few weeks
later, andwas informed that Cilortgage did not have his applicatiofid. 1 10.)
According to the Complaint, a foreclosure sale was scheduled for March 7, 20186,
earlierassurances that the sale would not take place while his modification applica
was under review.ld.) Perezagain sent his application to @Gitortgage on February 2
2016. (d.f11)

On March 1, 2016Rerezspoke to a CiMortgage representative who verified
receipt of his application and told him the foreclosure sale would be postponedeaf
trustee had a few days to process the egipdin. (Id.) WhenPerezcalledthe trustee o
March 4, 2016he was told that the foreclosure sale would still be taking place on |
7, 2016. (1d.) Perezcalled CitMortgage representatives again on the morning of th
sale,andwas told that it wasunfortunate” and there was nothing he could do to stoyf
sale. (Id. 112.) Perezhen filed for bankruptcy and hagtorneyattempted tmegotiate
new terms for his loan.ld. 1 13.) The Complaint does not state whether the sale to
place, but thdriefing suggests that it has ndBee Opp. at 3FAC {17.) CitiMortgage
representatives tolderez’'sattorneythat they would conduct a good faith loan
modification review and postpone foreclosure sa(E#C §17.) Perezhas attempted
follow up with CitiMortgage since that time about the status of his modification
application without succesgld.)
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PereZiled this action in state couagainst CitMortgage and Does 40, inclusive
onMay 31, 2016,(See generally Compl), and CitMortgage removed the case to fede
court on July 5, 2016n the basis of diversity jurisdictip(Dkt. 1). Perezsubsequently
filed its motion to remand to state court on July 20, 2016. (Dkt. 12.) On July 12, ?
CitiMortgage also filed a motion to dismiss the Complaint. (Dkt. 8.)

1. LEGAL STANDARD

A civil action brought in a state court, but over which a federal court may exq
original jurisdction, may be removed by the defendant to a federal district c2@irt.
U.S.C. § 1441(a)"“A suit may be removed to federal court under 28 U.S.C. § 1441
only if it could have been brought theregmally.” Sullivan v. First Affiliated Sec., Inc.,
813 F.2d 1368, 1371 (9th Cik987) Infuturia Global Ltd. v. Sequus Pharmaceuticals,
Inc., 631 F.3d 1133, 1135 n.1 (9th C2011)(“[A] federal court mustave both remova
and subject matter jurisdiction to hear a case removed from state court.”). Theddu
establishing subject matter jurisdiction falls on the party seeking removal, and the
removal statute is strictly ostrued against removal juristimn. Gausv. Miles, Inc., 980
F.2d 564, 566 (9th Cir.1992)Federal prisdiction must be rejected if there is any do
as to the right of removal in the first instance.”). A federal court cantassject matte
jurisdiction over cases that (1) involve questions arising under federal law or (2) &
between diverse parties and involve an amount in controversy that exceeds $28,(
U.S.C. 88 13311332 If it appears that the federal court lacks subject matter jurisal
at any time prior to the entry of final judgment, thdei@l court must remand the actic
to state court. 28 U.S.C. § 1447(c)
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V. DISCUSSION

At issue here is the amount in controversy. The parties agree that diversity
asPerezs domiciled in California and CMortgage is a citizen of New York. (Mot. &
3; Opp. at 3.) The parties only dispute whether the amount in controversy exceed
$75,000. (Mot. at 3; Opp. at 3.) The Complaint doesalege an amount in
controversybut seeks exemplaandpunitive damagegcamomic and noreconomic
damagesaccountng of all amounts paid by and owedRerezand to CitMortgage
equitable relief including rescindment of notices of default and efforts to ré&soee’s
credit, a declaration of the rights and duties of the pamiesest, and costs and

expenses. Gompl. at Prayer.)

Perezcontends that he does not seek to rescind thedoaxejther the value of th
loan nor that of theropertysecuring the loan should be counted as the amount in
controversy (Mot. at 7.) Rather Perez'seeks damages in amgpecified amouninder
State lased claims’in addition to his requests for injunctive reli€Mot. at 7 Compl. at
Prayer) CitiMortgageargues that in cases involving mortgage loans, the amount if
controversy may be established by the loan amount. (Opp. Attdrpatively,
CitiMortgage statethatbecause Pereseeks injunctive relieincluding quiet titlethe
amount in controversy is measured by the value of the object of the litigatidhis
case, the value of the propertyd.) CitiMortgagealsosuggests that given “the origin
amount of the loan and thmpaid balance on the loan, it is ‘more likely than not’ tha
amount in controversy exceeds $75,000d.)(Finally, CitiMortgage argues that
Plaintiff seeks exemplary damages, punitive damages, actual economic damages
economic damages, interest, attorney’s fees, experts’ fees, costs, and disburseih
that “these amounts all count toward the jurisdictional amount.” (Opp. at 5.)
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The Court is not persuaded 6jtiMortgage’sarguments.“Courts have roundly
rejected the argument that the amount in controversy is the entire amount of the I
where a plaintiff seeks injunctive relief to enjoin a foreclosuressiding a loan
modification.” Vergarav. Wells Fargo Bank, N.A., No. SACV 1500058JLS (RNBX),
2015 WL 1240421, at *2 (C.D. Cal. Mar. 17, 2015) (emphasis in origidaljegui v.
Nationstar Mortg. LLC, No. EDCV 1500382VAP (KKx), 2015 WL 2154148, at *4
(C.D. Cal. May 7, 2015) (remanding an action where a plaintiff did not “challenge
entirely [the bank’s] right to collect on the outstanding loan amount,” but only soug
temporarily enjoin foreclosure)-or the same reasogven though Perez seeks injunc
relief, the value of thepropertysecuring a loan isotan appropriateneasure of the
amount in controversy in such a casee Duartev. Wells Fargo Mortg., CV 160991
GHK (JPRXx), 2016 U.S. Dist. LEXIS 54341, at *41 (C.D. Cal. Apr. 21, 2016)
(holding that “neither the value of the [p]roperty nor theerlying loan should factor
into the amountn-controversy calculation” when plaintiff did not seek to permanen
enjoin foreclosure) The Complainseeks injunctive relidbased on allegatioribatthe
notices of default and foreclosure actiovereimproper in light of his pending loan
modification application.(See Compl.§17.) The Complaint does not seek to rescing
loan or challenge CiMortgage’s right to collect the outstanding loan amo(&te
generally Compl.) Therefore, the amount irontroversy is notletermined byheentire
loan amountthe unpaid balanaan the loan, or the value of the propefigcause the

underlyingloan is not at issue

Certainly the amount in controversy here ismahing. As another court in this
District has noted, when a plaintiff seeks to enjoin foreclosure pending a modificat
the amount in controversy might include the “costs to process the loan modificatig

“‘interest on the loan [which might accrue while] the relief [i]s pendir@rhosv.

Residential Credit Solutions, Inc., 92 F. Supp. 3d 954, 957 (C.D. Cal. 2015). Butitis

CitiMortgage’shurden to establish subjeottter jurisdiction by demonstrating that th
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amount in controversy exceeds $75,00XiMortgage has not done thipartfrom its
arguments that the amount in controversy should be determined by the loan amol
unpaid balancgeor the value of the property, Qitbrtgage only points to the fact that t
Complaint seektees, damages, and costs. (Opp. atHmyvever, CiiMortgage has not
demonstrated that these amounts, either independently or in additiorplausible
value of the injunctive relief sought, will exceed $75,00@iMortgage simply says th
they“count’ toward the amount in controversyit has accordingly failed to carry its
burden, and the Court finds that it lacksjectmatter jurisdiction to addicate this
action. Plaintifis motion to remand is GRANTEBNnd Defendant’s pending motion tg
dismiss is rendered MOOT

V. CONCLUSION
For the foregoing reasorBlaintiff's motionto remands GRANTED. The case i

REMANDED to Orange County Superior CauRefendant’s pending to dismig8kt.
8), is rendered MOOT.

7 /
DATED: Septembe®, 2016 / — / (—7
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CORMACJ. CARNEY
UNITED STATES DISTRICT JUDGE




