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United States District Court
Central District of California

IN RE COMMERCIAL SERVICES
BUILDING, INC.,

Debtor.

DOUGLAS PATRICK,

Appellant,
V.

KARL T. ANDERSON, Trustee,

Appellee.

. INTRODUCTION
Appellant Douglas Patrick appeals fraamjudgment entered in an adversa
proceeding before the bankruptcy courtfavor Appellee Karl Anderson, Truste
(“Trustee”) in the total amount of $5,3951966. Patrick argues that the bankrup
court erred in entering three orders: (1)aader partially granting Trustee’s amend
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motion for summary judgment; (2) an ordgranting Trustee’'s motion to exclug
Patrick’s expert witness frno testifying at trial; and (3an order denying Patrick’
request to continue the trial. As dissed below, the Court finds no error in t
bankruptcy court’'s analysis add~FIRMS the judgment below.
. FACTUAL AND PROCEDURAL BACKGROUND
Commercial Services Building, Inc(*Debtor”) was a general building
contractor and construction megement firm based in Bre@alifornia. (Appellant’'s

Opening Br. (“AOB”) at 2, ECF No. 12.)Patrick was Debtor’s corporate vig¢

president and majority shareholdeld. @t 2, 25; Appellee’s Br. at 2, ECF No. 13.)

On October 7, 2009, a bankruptcy case witiated for Debtor with the filing
of an involuntary petition under Chaptérof the BankruptcyCode. (Appellant’s
App., Volume 1 (“AAl") at 169, ECF Nol2-1.)) On Februg 19, 2010, the
bankruptcy court entered the d@r for Relief against Debtor.(Id.) Trustee is the
permanent Chapter 7 trusteeDbtor’s bankruptcy estateld()

On February 16, 2012, Trustee initiated an adversary proceeding a
Patrick, seeking to avoid transfers mddem Debtor to Patrick between 2005 a
2008 (the “Patrick Transfers”), pursuantl1l U.S.C. 88 544, 548, and 550, and
turnover of an outstanding loan Debtor maaléatrick (the “Patrick Loan”), pursuat
to 11 U.S.C. §542. (AAAt 1-8.) Trustee alleged thdue Patrick Transfers wer
fraudulent conveyancesld()

A.  Trustee’s Motion for Summary Judgment

On January 9, 2014, Trustee moved sommary judgment in the amount

$2,951,689.00 for the Patrick Transfersda$1,800,000 for the Patrick Loan, pl

prejudgment interest, for @tal amount of $6,881,671.81.(1d. at 19-34.) Trusteg

1 In bankruptcy, an order for refi establishes the debtor’'s bamicy status and is a decisid
indicating that a bankrigy case can proceedppolito v. Bank of AmNo. 5:13-cv-2323, 2013 WL
6406343, at *2 (N.D. Cal. Dec. 6, 2013).

> The motion Trustee filed on January 9, 2014, asAmended Motion for Summary Judgmelr
(AAl at 19.) Because this is the only summaggment motion at issue ihis appeal, the Cour
will refer to this motion as the “Motion for Summary Judgment.”
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argued that Debtor did not receive ma@ably equivalent Jee for the Patrick
Transfers and that Debtor was insolvenbecame insolvent asrasult of the Patrick
Transfers. Id.) Further, Trustee asserted tklaére was no triable issue of mater
fact that (1) the Patrick Transfers were avoidable pursuant to 88 542, 544, 54

550, and (2) Patrick owed thankruptcy estate the full amnt of the Patrick Loan|

(1d.)

On January 28, 2014, Paltisubmitted his Opposition to Trustee’s Motion for

Summary Judgment, asserting numerous genasues of fact, including that (1) th
Patrick Transfers were made in the normoalirse of business; (2) Debtor was 1
insolvent at the time the Patrick Transfevere made, nor dithose transfers rendsq
Debtor insolvent; and (3) Patrick repaid fa# amount of the Patrick Loan. (AA2 g
263-64.) In support of these claims,triek submitted three declarations: (
Declaration of Doug Patrick (“Patrick Decation,” AA2 at 272), (2) Declaration ¢
Scott Thoerner (“Thoerner Declaration,” Aat 192), and (3) Declaration of Dan
Campbell (“Campbell Dearation,” AA2 at 277).

On February 4, 2014, Trustee filedshReply in support of his Motion fo
Summary Judgment, accompahigy evidentiary objections to the Patrick, Thoerr
and Campbell Declarations. (AA2 at 30333 Trustee asserted objections to |
three declarations on hearsay and foudadi grounds, and addtally claimed that
the declarants lacked personal knowleddd.) (

On February 11, 2014, the bankruptmurt held a hearing on the motiband
on February 28, 2014, that court issued an order partially granting Trustee’s N
for Summary Judgment, ruling as follows:

3 Although Patrick states in his AOB that théneas no oral argument on the [Motion for Summa

Judgment]” (AOB at 6), Trustee pas out in his Response Brief thais assertion is “nonsensg”

and attaches the over 40-page transcript ftbe February 11, 2014 hearing on that moti
(Appellee’s Br. at 10 n.4; Appellee’s App. at 4-48r) his Reply Brief,Patrick acknowledges hi
error, explaining that he “inadvertently omitted therd ‘reported” and meant to say “there was
reported oral argument on the motion.” (Appellant®eply Br. at 10 n.1 (emphasis added
Patrick’s blatant misrepresentation on this issuerg concerning to the CaurPatrick also objects
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1. Plaintiff has proven and Courbdnd that there are no material
triable issues of fact for all of his claims under Section 544
(which incorporates Section 3438t seq. of the California
Code) and 548 of the Bankruptcy Code, subject to the only
remaining triable issue of [] Patk’s ability at trial to prove the
reasonable value of his serviceghe Debtor during the 4-year
claw back period from Ogber 2005 until October 2009, as
well as any rights of setoff under Section 553;

2. Plaintiff has proven and Coufbund there are no material
triable issues of fact for all of his claims under Section 542
Bankruptcy Code concerning ethDebtor’'s Insiders Loan
Receivable of $1,800,00 owed byHatrick, subject to the only
remaining defense of setoHs provided for under Section
542(b) and 553 of the Bankruptcy Code;

3. Plaintiff’s request for pre-judgmeémterest on all of his claims
can be renewed at trial; and

4. The Court's finding and conclusis are as reflected in the
Court’s February 11, 2014 Final Tentative Ruling (2/11/2014
1:11:42 p.m.) and as announcedapen court. Either party
may if it so chooses prepare written Findings of Fact and
Conclusions of Law consistent with the applicable Local
Bankruptcy Rules and FederalIBsiof Bankruptcy Procedure.

to the inclusion of the transcript in Trustee’s Appendix, stating that “there is no indication th
‘transcript’ was prepared by a rtéed court reporter” and noting that the transcript stat
“[p]Jroceedings produced by electronic sound rermd transcript produced by transcriptid
service.” (Appellant’'s Obj. to Appellee’s App. &t ECF No. 14-1.) Patikcalso claims that thq
transcript should be excluded because it was noguigsd as part of the record by Trustee.
Court finds these arguments to be both incorredtraade in bad faith. First, Trustee did not ne
to designate this transcript as part of the mcbecause Patrick explicitly included it in his oV
Notice of Designation of Record on AppealAAG at 825-26 (requesting theanscript for “the
2/11/2014 hearing on the motion for summary judgrném be “prepared and transmitted to tk
District Court”).) For this eason, the Court finds that Patrickestopped from objecting to th
inclusion of the transcript in the appellate recofee Kierulff v. Metro. Stevedore €815 F.2d
839, 843 (9th Cir. 1963)Additionally, the other @nscript included in ppellant’'s own appendiX
includes the same marker that the “proceedingsdywroduced by electronic sound recording,” g
the two transcripts were prepared by the saampany, Briggs Reporting Company, In€ofhpare
AA6 at 844, with Appellee’'s App. at 4.) For these reasons, Patriskbbjections to Trustee’s
Appendix are overruled.
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(AA2 at 336-37.) In the bankruptcy court’s tentative rufimghich was incorporateq
by reference into the final order, the cosuistained all of Trustee’s objections to t
Thoerner and Campbell Declarations, and all but three of the objections to the |
Declaration. (Appellee’s Apmat 1-3, ECF No. 13-1.)

B. Requests for Continuances and Motn to Strike Patrick’'s Expert

At the hearing on Trustee’'s Motion for Summary Judgment, the bankry
court set May 15, 2014, as thaeléor the parties’ pre-trial conference. (AA6 at 87
On May 8, 2014, Patrick’s attorney reqieesa continuance of the May 15 pre-tr
conference on account of certain own medisalies he was experiencing. (AA5
733.) The bankruptcy court granted the reqaest re-set the pre-trial conference
June 19, 2014.1d.) On June 18, 2014, Patrick'#@ney filed a motion to removs
Trustee from his position as the Chaptetrustee (“Removal Motion”) and self
calendared the hearing on thetian for September 23, 20141d() The bankruptcy
court advanced the hearing on the Remdi@iion to August 192014, and continueg
the pre-trial conference.ld) The bankruptcy court thesrenied the Removal Motiol
on August 28, 2014.1d.)

On October 2, 2014, Paik requested another dmmuance of the pre-tria
conference on the basis that he intendedpjoeal the denial of the Removal Motio
and the bankruptcy court camied the pre-trial confence until October 30, 2014
(Id.) The pre-trial conference took pk& on October 30 andowccluded with the

* Patrick also objects to the inclusion of thankruptcy court's tentiae ruling in Trustee’s
Appendix, on the grounds that it has “no force or effect” and “is not a court order.” The
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disagrees. The bankruptcy court explicitly refeezhand incorporated the tentative ruling in the

final order on the Motion for Summary Judgmentdd#ionally, Patrick request in his Notice of
Designation of Record on Appeal that “any opinitamglings of fact, and conclusions of law relatir
to the issues on appeal” beluded in theecord. (AA6 at 825.) As sh, Patrick is estopped fron
contesting the inclusion of such a “findingfatt and conclusion déaw” in the record.See Kierulff
315 F.2d at 843.Further, Patrick does not mi@st that the bankruptcywert made such a tentativj
ruling, nor that the copy of thatiling contained within TrusteeAppendix is in any way different
from the tentative ruling actually issued by the banlaypburt. Indeed, theelevant portions of theg
bankruptcy court’s tentative rulingere quoted by the parties in treamitted facts” section of the
Joint Pre-Trial Stipulation, which Patrick’'s counsegned. (AA3 at 340.) Therefore, the Col
finds that the bankruptcy couwsttentative ruling is part of the record in this appeal.
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bankruptcy court approving the joint pre-trial stipulation and setting trial date
February 23 and 25, 2015ld )

On November 20, 2014, Pak applied ex parte toontinue the February 201
trial dates due to: (1) a strokaffered by his expert; (2)feir-up of Patrick’'s medical
condition (polycythemia diagnosed in &) and (3) the medical condition ¢
Patrick’s elderly mother.Id. at 734.) Patrick attached las application a letter fron
a doctor indicating that Patrick neededatmid stressful activity for a minimum @
nine months. Ifl.) The bankruptcy court continued the trial until April 22 to !
2015, and warned the parties that theoeild be no further continuancesld.( AA3
at 351-52.)

On March 25, 2015, Trustemoved to exclude th&estimony and report o
Patrick’s expert, James Kellf;\Expert Motion”) on the basithat Kelly did not mee
the expert requirements undéederal Rule of Evidence 702 or the standards se

by the Supreme Court iDaubert v. Merrell Dow Pharm., Inc509 U.S. 579 (1993),

(AA3 at 366.) Trustee’s Expert Motion wast for hearing on April 17, 2015. (AA
at 888.) Patrick submitted hiOpposition to Trustee's Expert Motion on April
2015. (AA3 at 478.)

On April 14, 2015, Patrickpplied ex parte to continuée trial date due to hif
medical condition, accompanied by a ndtem the same doctor indicating th
Patrick continued to sufferdm the same illness and thiatvould be “inadvisable for
him to participate in either trial or trigreparation.” (AA5 at 734.) On April 17
2015, the bankruptcy court issued a tentative ruling on Trustee’s Expert M

finding that Kelly failed to show that hqualifies as an »g@ert based on his

knowledge, skill, experience, training, aueation, and that the methodology he us
in calculating Patrick’s reasonaldempensation was unreliable. (A&6 802, 806.)
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court or Trustee, the tentative ruling onu3tee’s Expert Motion would be granted.

(Id.)
On August 21, 2015, Patrick’s attornéjed a notice of unavailability ang

requested a continuance of the trial datseldaon a conflict witlanother trial date
(Id. at 610.) On September 3, 2015, thekraptcy court granted the continuance &
found that because the scheduling conflics Wwayond Patrick’s attoey’s control, the
court would not impose the sanction ofagting the tentative ruling on Trustee
Expert Motion. [d.) The court set March 24 to ZH)16, as the new trial dateld.)

On March 9, 2016, Patrickpplied ex parte to continue the trial date, claim
that his mother was scheduled to haese surgery on March 23, 2016, and t
Patrick, as his mother’s sot@regiver, would be too @occupied with the surger
and the required post-surgery care to prefréial. (AA5 at 734.) The bankruptc
court denied the application on March 11, 201@. gt 734-35.) On March 17, 201
Patrick again applied ex parte to continue thal dates, citing the conflict caused
his mother’s post-surgery caaed this time attaching adlaration from a doctor wh¢
testified that the stress of having to de&h both his mother and the trial had caug
Patrick to break out in a rash and sad him to become disorientedd. (@t 735.) On
March 21, 2016, the bankruptcy court agdanied Patrick’s request, and explain
that the court’s “extensive accommodationgRatrick] cannot continue in perpetuit
and, accordingly trial must proceed.ld.) However, the court permitted Patrick
testify at trial telephonically. 1d.)
C. The Trial and Judgment

On March 24, 2016, respective counk®l Patrick and Trustee appeared 1
trial. (AA6 at 846.) Patrick’s attorneyltbthe bankruptcy court that Patrick was
the hospital with his mother and thus, was pi@pared to go to trial, and stated tf
he could not try the caseithout his client. Id. at 847.) Trustee’s attorney stated tf
he was ready for trial and that his withesses were present and ready for
examination. Ifl. at 848.) After the court ordered tria proceed, Patrick’s attorne

nd

ng
nat

U KX

(=]

y

ed

ed

y
to

or
at
nat
nat
Cros

y




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

simply left the courtroom. Iq. at 852.) Trustee’'s counsel argued that given
bankruptcy court’s partial samary judgment ruling, the only issues remaining
trial were (1) Patrick’s ability to edthsh reasonable compensation from Debt
which could offset amounts Patrick owedlier due to the Patrick Transfers; (
whether Patrick could establish a defenseatbff as to the amounts due to Debtor
account of the Patrick Loan; and (3) whetbee-judgment interest was appropria
(Id. at 854-55.) The bankruptcy court agreed aead into the record the court
previous ruling that Trustelead established the necessalgments for his causes {
action under 88 542, 544, and 5dBthe Bankruptcy Code. Id. at 858—60.) The
court then orally ruled in favor of Trustee for the full amount of the Patrick Tran
($2,951,689.00) and the full amount oktRatrick Loan ($1,800,000.00), plus pt
judgment interest on that loan in the amount of $1,343,178l86at(862—63.)

Following the trial, on April 18, 2016&he bankruptcy court issued a writte
order granting Trustee’s Expert Motiordapting and incorporaig by reference the

tentative ruling issued on April 17, 20189d.(at 794-95.)

On April 27, 2016, the bankruptcy court issued a final judgment, which red
the amount owed as a result of theriek Transfers to $2,252,733.001d.(at 809—
10.) The bankruptcy court exgphed that the amounts sought for the Patrick Trang
were subject to a deduction for the reasomafallue of Patrick’s services to Debt
during the four-year claw back perif@m October 2005 until October 2009d.(at
810.) The court relied on the testimonynfralrustee’s expertGary Watts, who
opined that the reasonable value of Phisicservices for the four-year period wx
$698,956.00. I¢l.) Therefore, the court entered fipadgment in favor of Trustee ir
the amount of $5,395,911.66 ($1,800,000.00the Patrick Loan; $2,252,733.00 fi
the Patrick Transfers; and $1,343,178.77 for pre-judgment interest), plus
judgment interest at the applicalbbeleral judgment irerest rate. I¢. at 810-11.)
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D. Patrick's Appeal
On July 7, 2016, Pattc submitted his notice of appeal and statement
election. (ECF No. 1.) Bb parties submitted briefimyand the Court subsequently
took the appeal under submissfofECF Nos. 12-15.) The appeal is now before|the
Court for decision.

lll. ISSUES ON APPEAL

Patrick raises three issues on appeal:
1. Whether the bankruptcy court erredpartially granting Trustee’s Motiomn
for Summary Judgment on his c¢f@ under 11 U.S.C. 88 542(b) and
548(a)(1)(B) against Patrick;

2. Whether the bankruptcy court abused its discretion in granting Trustee’

Expert Motion; and
3. Whether the bankruptcy court abusksl discretion indenying Patrick’s
request to continue trial. (AOB 2.)
IV. STANDARDS OF REVIEW
The Court has jurisdiction pursuant 288 U.S.C. § 158(a). The traditiongl
appellate review standaxdapply. The Court resws the bankruptcy court’

92}

> Attached to Patrick's AOB was a request for jualiciotice for three exhibits: (A) the personnel l|st
of Debtor as maintained by the@@ractor’'s State License Board@élifornia; (B) the records of the¢
California Board of Accountancy for individuals withe last name “Watts”; and (C) the records|of
the California Board of Accountancy for JamedIKe (Appellant’'s Req. for Judicial Notice, EC
No. 12-7.) Judicial notice is h@ppropriate when the “facts” emot presented with sufficien
information. See, e.gUnited States v. Huseid78 F.3d 318, 337 (6th Cir. 2007) (declining to tgke
judicial notice when government only offered €stlaw.com” without guidance on where withjn
Westlaw database the information was locatedted States ex rel. Modglin v. DJO Global In¢.
48 F. Supp. 3d 1362, 1383 (C.D. Cal. 2014) (demfjnjudicial notice whemovants failed to
“identify a basis upon which the daoents can be judiciallpoticed.”). Here, Rack has failed to
explain where the three documents attached goréguest for judicial notice came from or the
process for accessing them. He also fails to ptesgnbasis to the Court for why these documegnts
are appropriate for judicial notice. Therefore, Patrick’s request is denied.
® Trustee points out in his ResporBwef that Patrick’s opening briéf this appeal was filed almost
two weeks late. (Appellee’s Br. 4tn.1, ECF No. 13.) As Trustee dasot move to strike Patrick’s
brief or seek dismissal of this appeal on the $asithe late filing, the Qurt deems the procedural
defect waived and turns to the merits of the appeal.
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conclusions of law de novand its factual findings for clear erron re Salazay430
F.3d 992, 994 (9th Cir. 2005). The Cbueviews for abuse of discretion th
bankruptcy court’s orders on TrusteeExpert Motion and Rack’'s request for
continuance.Gen. Elec. Co. v. Joingb22 U.S. 136, 141 (1997) (holding that abt
of discretion standardpalied to review of laver court’s ruling orDaubertmotion);
In re Sunnyslope Hous. Ltd. P’shig59 F.3d 637, 647 (9th Cir. 2017) (reviewi
bankruptcy court’'s decision whether toodify scheduling order for abuse ¢
discretion).
V. DISCUSSION
A.  Trustee’s Motion for Summary Judgment
Patrick attacks the bankngy court’s partial grant of Trustee’'s Motion fc
Summary Judgment on three main grounds$:the bankruptcy court erred by n
limiting the applicable time period for avoidanof transfers pursuatd the statute of
limitations; (2) Trustee failed to meet his Ban of proof to establish that there w
no genuine issue of material fact as tea$onably equivalent kee” and the element;
of 8 548(a)(1)(B)(i)) and, therefore, éhbankruptcy court iproperly shifted the
burden of proof to Patrick othe issue of reasonable equivalent value; (3) Tru
failed to meet his burden of proof withgaed to the Patrick Loan under § 542(}
(AOB at 21-30.) The Court adeses each argument in turn.
1. Statute of Limitations

Patrick argues that the bankruptcy caenred in allowing Trustee to clawbag

transfers made in 2005 and 2006, due taag@icable limitations periods under 8 54
and 8 544—which incorporates CaliforniaviCiCode section8439-3439.12. (AOB
at 21-23.) Trustee responds that (1) Platdc not raise the statute of limitation
issue in the proceedings below and thersfbias waived the issue on appeal, and
even if Patrick preserved the issue fppeal, the statute of limitations had not r
before Trustee brought the action to avdidathe Patrick Transfers. (Appellee’s B
at 5-7.)
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Section 548 provides that a trusteeynaavoid certain transfers that “w[ere

made or incurred on or within 2 years befdhe date of the filing of the petition
Here, there is no dispute that the invdarg Chapter 7 petitiowas filed on Octobel
7, 2009, and that any claim based solefy 8§ 548 would, thefore, be limited to
transfers made on or after October 7, 2007.

Section 544 allows trustees to avoidnsfers “under applicable law.” Th
applicable law Trustee relies on for his 85laim is California Civil Code 88 343¢
et seq., which provides that a cause ofosctinder that chapter must be brought “n
later than four years afterdhransfer was made or the obligation was incurred.”
Civ. Code § 3439.09.

Absent exceptional circumstances, courts will not consider arguments rais

the first time on appealBaccei v. United State632 F.3d 1140, 1149 (9th Cir. 2011

No “bright line rule” exists to determine@hether a matter has been properly raif
below, but the Ninth Circuit has found that “workable standard [] is that th
argument must be raised sufficientity the trial court to rule on it."Whittaker Corp.

v. Execuair Corp.953 F.2d 510, 515 {9 Cir. 1992). A court may, however, in it$

discretion, consider an issue if it is “gly one of law,” even if it was not raise
below. Kimes v. Stone84 F.3d 1121, 1126 (9th Cir. 1996).

Patrick points to the following tguage from his Opposition to Trustes
Motion for Summary Judgment as his attérp “raise” the statute of limitation
issue: “the 2005 and 2006 transfers are detshe two year scope of the Cour
review.” (Appellant's ReplyBr. at 2.) But Patrick’s lef omits the full context of
that statement from his Opposition, in which he wroteDistf'egarding for the
moment that the 2005 and 2006 transfers are outfieetwo year scope of the Court
review, the remaining two years (200ida2008) show a profit ($1,673,497.00
2007) and fail to account for approximateigur million dollars of shareholde
infusions (3,963,000.00 in 2008/2009).AA2 at 267 (emphasis added).) The Co
finds that this sentence did not sufficientigise the issue whether the statute
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limitations had run. Nowhere in Pakis Opposition does hask the bankruptcy
court to deny Trustee’s Motion for Summalydgment on the basis of the statute
limitations. Just the opposite—Patrick égply directed the bankruptcy court t
“disregard” the two-year scope of review.sIhot even clear that the two-year sco
of review to which he refers is the one contained in 8§ 538e Heft v. Moore351
F.3d 278, 285 (7th Cir. 2003) The failure to cite cases support of an argumen
waives the issue . . .")Jnited States v. Karl264 F. App’x 550, 53 (9th Cir. 2008)
(“Failure to cite valid legabhuthority waives a claim.”).And, importantly, Patrick
made no mention of the four-year limitais period applicable to causes of act
under California Civil Code sections 3439 s##g. For the foregoing reasons, t
Court finds that Patrick did n@dequately preserve thatsite of limitations issue fo
appeal.

Even so, in exercising its discretion tecttle a purely legajuestion, the Cour
also finds that Patrick’s statute of limitations argument fails on the merits.
Bankruptcy Appellate Panel for the Ninth Qiichas held as fadws: “[S]o long as
the state-law fraudulent transfgaim exists on the petition date (or the order for re
date), the state statutes of limitations cdadeave any continueeffect, and the only
applicable statute of limitations for bringinbe claim thereafter isvithin 8§ 546(a).
Accordingly, the reach back period is ddished on the petition date (or the order
relief date) and encompasses all transfatkimvthe relevant period provided by sta
law.” Rund v. Bank of Am. Corp. (In re EPD Inv. Co., LLE23 B.R. 680, 686
(B.A.P. 9th Cir. 2015).

While Patrick correctly notes that this Court is not boundRopd the Court
finds the holding in that case well-reasorst persuasive. A number of distri
courts have similarly held that the filingf a bankruptcy petition tolls the state-Ia
limitations period, so long as the trustegiates the proceedingithin the applicable
time period prescribed by 8§ 546(e§ee, e.g.Smith v. Am. Founders Fin., Cor365
B.R. 647, 677-78 (S.D. Tex. 200ears Petroleum & Transp. Corp. v. Burgg
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Constr. Servs., Inc417 F. Supp. 2d 21 225 (D. Mass. 2006);evit v. Spatz (In re

Spatz) 222 B.R. 157, 164 (N.D. Ill. 1998). Ake District of Colorado explained:

“Section 546(a) . . . gives the trustee sdimeathing room to determine what claims
assert under 8 544. Withotlis approximate two-year period, a trustee who does
immediately determine what potential claiar® available for the recovery of assg
may forever be barred from asgsgg those claims if the statute of limitations expir
early in the bankruptcy, or potentially bedathe trustee is even appointedRbsania
v. Haligas (In re Dry Wall Supply, In¢.J11 B.R. 933, 936-37 (D. Colo. 1990). T
court further found that “[sjuch [an outcome] would contreveéhe broad power
Congress granted to the trustee under 88 544, and 548 of the Code to recov
property for the benefit of the estatdd.

Section 546(a) requires a trustee tonarence a proceedinghder sections 544
or 548 at least 2 years after the entry ofdraer for relief. 11J.S.C. § 546(a). Here
the bankruptcy court entered the Order Relief on February 19, 2010. (AA1 i
169.) Because Trustee initiated the advgrganceeding against Patrick on Februa
16, 2012, his complaint was timely pursuant to § 546(A% this Court finds that th
filing of the bankruptcy petitiotolled the state-law limitations period and that Trus
timely initiated the adversary proceeding agaiPatrick under 8§ 546(a), the statute
limitations had not run on Trustee’s § 544 claim.

2. The Patrick Transfers

Patrick argues that the bankruptcy coamted in partially granting Trustee]

to
not

RS

es

he
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S

Motion for Summary Judgment on the 8485and 544 claims regarding the Patrick

Transfers, because the court improperlytsdifthe burden to Patrick to establish

" In his Reply Brief, Patrick contends that tRendcourt found that the date of “the entry of tl
order for relief” is the same as the “petition datéAppellant's Reply Br. a6.) This is a glaring

mischaracterization of thRundcourt’s holding, in which the couexplained that the petition date

and the date the order for relief is entered is ogbnerallythe same date.Rund 523 B.R. at 685
(emphasis added). While that “generally” may tbee in other bankrupy proceedings, it is
obviously not the case here, where it is clear fthenrecord that the petition was filed, and t
Order for Relief entered, on two separate dates. (AAl at 169.)

13

at

ne

he




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

trial the reasonable value of his service®abtor during the 4-year clawback perig
The Court disagrees. As explained belthe bankruptcy court correctly found th
Trustee met his initial burden on summary jongont to show the absence of a genu
issue of material fact anBatrick failed to meet his bden to present admissib
evidence showing the existenceisdues of material facts.

In the bankruptcy court’s tentaévruling on the Motion for Summar
Judgment, the court explained that it “cannot determine from the evidence sub
what portion of the amounts transferradcount for salary or compensation f
services rendered to Debtor by [Patrick](Appellee’'s App. at 1.) The court alg
found that “[ijn all other rgpects, the court believes [Btae] has satisfied his burdg
of proof for summary adjudication umddl U.S.C. § 548 and Cal. Civil Cog
8 3439.” (d.) Therefore, the bankruptcy court resal for trial the issue of whethe
Patrick could prove the reasonable valudisfservices to Debtor from October 20
to 2009. (AA2 at 337.)

Bankruptcy Rule of Procedure 7056 provides that Federal Rule of

Procedure 56 applies to a motion for summadgment in an adversary proceeding.

Under Rule 56, the movant beahe initial burden to shotinat no material dispute g
fact exists. Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986Dnce the movan
demonstrates from the recatttat there are no genuine digps of material fact, thg
burden of proof shifts to the party oppas summary judgment to establish th

guestions of fact existld. The evidence presented by thetgs must be admissible.

Fed. R. Civ. P. 56(c).
Section 548 provides that a trustee maapid a transfer incurred by the debtg
if the debtor voluntarily or involuntarily:

(A) Made such transfer or incurred suadtligation with actual intent to hindef

delay, or defraud any entitp which the debtor was or became, on or a
the date that such transfer wasd®aor such obligation was incurre
indebted; or
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(B)(i) received less than a reasonably equivalent value in exchange for suc

transfer or obligation; and

(iN(1) was insolvent on the date thauch transfer was made or su
obligation was incurred, or became insiv as a result of such transfer
obligationl.]

Section 3439.05 of the California Civtode contains a similar provision an

fraudulent transfers, providing that “[&jansfer made or obligation incurred by
debtor is fraudulent as to a creditor whoserolarose before theainsfer was made o
the obligation was incurred if the debtor dieathe transfer ancurred the obligation
without receiving a reasonably equivaleniueain exchange for the transfer
obligation and the debtor was insolvent & time or the debtordzame insolvent as
result of the transfer or obligation.”

Therefore, under either 8 548 or § 348).Trustee would have met his initi
burden on summary judgment—sufficient to shift the burden to Patrick:
establishing that no genuine issue of matdact existed on the following issues: (

The Patrick Transfers were actually madenfrdebtor to Patrick; (2) Debtor receive

less than a reasonably equivalent value itharge for the Patrick Transfers; and
Debtor was insolvent on the date of eachdfanor became insolvent as a result of
transfer. The Court finds th@itustee met this initial burden.

In support of his Motion for Summary Judgment, Trustee attached his
declaration, in which he testified that lRer made the Patrick Transfers to Patr
between 2005 and 2009. (AAdt 35.) Attached to Trustee’s declaration was
itemized list of each transfer along with copsgshe checks from Debtor to Patric
(Id. at 40-122.) Trustee also testified thatrielk never paid back the amount of tl
Patrick Transfers to Debtor.ld( at 36-37.) Further, hedi#fied that a review of
Debtor’'s books and records did not revied existence of any employment contrg
justifying the payments identified as ethPatrick Transfers nor any corpors
resolutions or minutes approving any such employment contractat 37-38.) And
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lastly, Trustee testified that Debtor’s fedeincome tax returns showed that Deb
was insolvent during years 2005, 2006, and82@Md that although the returns shg
solvency in 2007 in the amount of $1,6437, the amount of the Patrick Transfer |
that year, $1,797,560.63, rendered Debtor insolvddt.a{ 36.) The foregoing fact
were sufficient to shift the burden to Patrickdstablish that questions of fact exi
See Celotexd 77 U.S. at 323-24.

In his Opposition to Trustee’s Motion for Summary Judgment, Patrick ar
that (1) the tax returns did not sufficienggtablish insolvency for years 2005, 20(
and 2008, (2) Debtor was not insolvent2007, and (3) Patrickepaid the Patrick

Transfers through capital infusions to DebtdAA2 at 266—71.) In support of thes

contentions, Patrick attached declaratifnosn himself, Scott Thoerner, a CPA wi
prepared the tax returns for Debtotvibeen 2005 and 2009, and Danna Campbe
financial consultant. (AAat 192-93, 272-76, 277-78.)

Trustee moved to strike nearly all tie declaration testimony attached
Patrick’s Opposition on evidentiary ground®\A2 at 311-34.) The bankruptcy coy
sustained all of Trustee’s objectionsTtboerner's and Campbell’'s declarations, g
all but three of the objectionie Patrick’s declaration. (@pellee’s App. at 2.) Patric
does not challenge the bankruptcy ¢suevidentiary rulings on appel.

After the evidentiary rulings, the onhgmaining factual support for Patrick
Opposition was Patrick’'s own declaratioestimony that (1) some portion of t

money for the Patrick Transfer was comgation for work done by Patrick as Vig

President of Debtor, (2) Paik worked full time for tle company, and (3) Patric
infused some amount of moneto the company. GompareAppellant's App. at 2,
with AA2 at 311-34.) As such, Patrick failed poesent a genuine issue of matef
fact with regard to the factors of § &4r § 3439. While Patrick did prese

8 Even so, evidentiary decisions made in the edmf summary judgment motions are reviewed
an abuse of discretioBJock v. City of Los Angele253 F.3d 410, 416 (9th Cir. 2001), and the Cg
finds that the bankruptcy court digbt abuse its discretion in sustaigithe objections to Patrick’
summary judgment evidence.
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declaration testimony that he worked forldier and provided some value to Debt;
he did not present admissildgidence that the services neef reasonably equivaler
value to the amount of the Patrick Traersf Additionally, he did not presen
admissible evidence that Debtor was not ivesat at the time of, or rendered insolve
as a result of, the Patrick Transfers. For these reasons, the Court finds ftl
bankruptcy court did notrein partially granting Trustee’s Motion for Summa
Judgment for the claims relatealthe Patrick Transfers.

3.  The Patrick Loan

Patrick also contends that the bankoyptourt erred in partially granting
Trustee’s Motion for Summary on the issokethe Patrick Loan, arguing that the
was a genuine issue of material fact awkether Patrick had rejghthe loan. (AOB
at 29.) The Court disagrees.

Trustee sought to recover the amount of the Patrick Loan under § 542(b)
Bankruptcy Code, which providdékat “an entity that owes a debt that is property
the estate and that is matdyeayable on demand or p&@on order, shall pay sug
debt to, or on the order of, the trustee, extepite extent that such debt may be off
under section 553 of this title against a claim agairest#btor.”

In the Motion for Summary Judgmenflrustee presented an intern
memorandum from Debtor’s records statingttRatrick took out a loan from Debitt
in the amount of $1,800,000. (AA1 at pan his Opposition, Reck did not dispute

the existence of the loan batgued that the amount haddn repaid in the form of

capital infusions he made to Debtor. (AAR267-68.) To suppothis claim, Patrick
relied on his own declation and the Campbell Declarationld.Y As discussed

above, however, the bankruptcy court susthiaeidentiary objections to all of the

Campbell Declaration and theidence attached thereto, anéarly all of the Patrick
Declaration. The portions of the PatriDieclaration remaining after the evidentig
objections included an assertithat Patrick had made a d¢apinfusion into Debtor
but not the amount of that infusion. Thenef, the bankruptcy court correctly grant
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summary judgment in favor of Truste@aling for the trial the issue of wheth
Patrick could establish aghit to setoff under § 553.
B. Trustee’s Expert Motion

Patrick argues that the bankruptcyudoabused its discretion in grantir
Trustee’s Expert Motion. Based on a reviefwvthe record, th€ourt finds that the
bankruptcy court’s decision was rent abuse of discretion.

This is an unusual posture for a review of an order on a motion to ex
expert testimony. While éhbankruptcy court had issuedtentative ruling granting
Trustee’s Expert Motion before trial, thewrt never confirmed #htentative ruling ag
final until after trial.’ (SeeAA6 at 794.) Therefore, éhdoor was opefor Patrick’s
expert, Kelly, to testify at trial in MarcB016. Patrick, however, chose not to atte
the trial, and his attorney failed to presany evidence, cross-&xine any witnesseg

or put on any case whatsoeve(AA6 at 852-53.) Patrick’s attorney very clear

stated on the record that he was “not goingddicipate in th[etrial” and walked out

of the courtroom in theniddle of the proceediny. Therefore, there was no proffere

testimony from Kelly for the bankruptcy court to exclude.

Additionally, as Kelly was not called asnatness at trial, ad Patrick’s attorney
did not seek to admit Kelly’s report into evidence, the bankruptcy court corr
excluded his report from consideration irlimg on the merits of Trustee’s clain
Because the Court finds that it was profeerthe bankruptcy couto exclude Kelly’'s
report on this basis, it is necessary to review each of the grounds for exclu

® Patrick claims that he was “left with no expartrial” because “Trustee Anderson’s counsel sp
of a tentative ruling granting hBaubert motion” and the bankruptcgurt later “incorporated thig
tentative ruling in a later orderanting the Daubert motion.” (AOB a#.) This series of event|
does not equate to a ruling thagftl [Patrick] with no expert dtial.” Although Trustee mentioneg
the tentative ruling at the beginning of the triadgeeding, the bankruptcy court did not rule on t
motion on the record at that timeSgeAA6 at 846.) The court did nassue a finatuling on the
Expert Motion until April 18, 2016.

19 patrick’s attorney told the bankruptcy courfafows: “l am leaving the courtroom, your Hono
because this is unfair. It's prejudicial. It's bidsd have a client who's got a mother in the hosp
and you don’t seem to care. So | am not goangarticipate in the trial.” (AA6 at 852-53.)
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discussed in the meative ruling. See Leidholdt v. L.F.P. Inc860 F.2d 890, 895 (9tl
Cir. 1988) (“[W]e may affirm on anipasis supported in the record.”).
C. Patrick’s Motion for Continuance

Patrick also contends that the bankruptourt abused its discretion in refusif
to grant his requests to continue the March224,6, trial date. AOB at 35.) Patrick
claims that “[n]Jo reasonable judge woudtitce a litigant to prepare for and under

the rigors of a trial, includig cross-examination, whileurdening under the concer

that his or her mother would not be aldereceive the post-operative consultatig
medication and other recovery assistatitet was recommended by her docto

—

g

(AOB at 35.) Patrick makes this increlg claim about what a reasonable judge

would or would not do without suppgaor citation to authority.

The Court disagrees with Patrick. Traurts have broadiscretion on matters

of continuancesMorris v. Slappy461 U.S. 1, 11 (1983)The record establishes th
the bankruptcy court granted Relt's three previous requesis continue the trial, in
order to accommodate his various excus@sA5 at 733—-35.) The bankruptcy cou
even further accommodated Patrick bwimgg him the opportunity to apped
telephonically at trial. 1¢l. at 735.) For these reasomise bankruptcy court did ng
abuse its discretion in denying Patrickisifth request to continue the trial.
VI. CONCLUSION

For the foregoing reasons, the CoWFFIRMS the bankruptcy court’s

judgment in favor of Trustee.

IT IS SO ORDERED.
August 31, 2017

p # i
Y 7007
OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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